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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  South  Dakota 


BOGUE,  Respondent,  v.  GUNDERSON,  Appellant, 
(137  N.  W.  595.) 

Evidence— Damages    for   Assaults— I*rejiidice. 

In  an  action  for  assault  arising  out  of  a  political  discussion, 
the  admission  of  evidence  that  defendant  was  Interested  in  the 
election  as  a  candidate  for  state  senator,  although  erroneous, 
was  not  reversible  error,  the  fact  in  question  being  presumably 
known  to  all  the  jurors. 
Evidence-— Ar^mentative  E vldence — ^Pre j  iidice. 

While,  in  an  action  for  assault,  it  was  improper  to  permit! 
plaintiff  to  testify  to  conclusions  as  to  the  humiliation  of  being 
assaulted  in  presence  of  many  friends,  yet  there  was  not  such 
departure  from  strictly  correct  rules  of  procedure  as  to  con- 
stitute reversible  error;  such  evidence  being  an  argument 
presentable  to  jury  at  the  proper  time. 
Evidence— Measure   of   Damages — ^Wealth   of   Defendant. 

In    an    action    for    punitive    damages    for    assault,    plaintift'3 
testimony,   which  in   effect  merely  tended   to  pro^)defendant's 
reputed  wealth,  is  admissible. 
Assault    and    Battery — Exemplary    Damages-^Evidcnce-*— Submis- 
sion of  Issue — ^Words  as  Evidence  in  Mitigation  of  Damages. 

Where  plainitiff  and  defendant  engaged  in  a  political  dis- 
cussion in  presence  of  others,  ending  in  defendant's  impugning 
plaintiffs  honesty,  -plaintiff  replying  that  he  had  his  suspicions 
of  a  man  who  talked  of  his  own  personal  honesty,  and  then 
referred  to  certain  testimony  defendant  was  claimed  to  have 
given,  which  plaintiff  implied  was  false;  whereupon  defendant 
struck  plaintiff  on  the  head  with  his  fist,  knocking  him 
against  a  showcase;  held,  that  such  facts  justified  submission 
of  issue  of  exemplary  damages  in  an  action  for  assault.  Held, 
further,  that  that  issue  was  properly  submitted  under  instruc- 
tions that  a  preponderance  of  evidence  must  show  that  defend- 
— Vol.   30,  S.  D. 


Digitized  by  VjOOQIC 


2  BOGtJE    V.    GUNDERSON.  [30   S.   D. 

ant  maliciously  struck  plaintiff,  and  that,  while  angry  and 
threatening  words  and  ai)xisive  language  are  no  justification 
for  assault  and  battery,  they  may  be  considered  by  jury  in 
mitigation  of  damages,  if  used  to  and  tended  to  incite  to  angry 
passion,  and  were  spoken  so  immediately  before  the  assault  as 
that  heat  of  passion  they  were  calculated  to  incite  had  not 
had  time  to  cool. 

5.  Assault   and   Battery — ^Exemplary   Damages — ^Instructions. 

Where,  in  an  action  for  assault,  the  evidence  justified  sub- 
mission of  iEJbue  of  exemplary  damages,  and  court  instructed 
that  plaintiff  was  not  entitled  to  such  damages,  unless  the 
evidence  showed  that  defendant  was  prompted  by  "a  wish  to 
vex,  annoy  and  injure"  plaintiff  as  provided  by  Civ.  Code,  Sec. 
2292,  and  Pen.  Code,  Sec.  811,  and  that  defendant  was  actu- 
ated by  hatred  or  ill  will  toward  plaintiff  and  that  the  assault 
was  malicious,   the  issue  was  properly  submitted. 

6.  Instructions — -Exemplary  Damages — Necessity   of  Requests 

Aippellant  cannot  complain  of  court's  failure  to  give  more 
specific  Instructions,  unless  request  therefor  -is  made.  So  held, 
concerning  instructions  as  to  what  are  the  statutory  CQnditlons 
under  which  exemplary  damages  are  recoverable  for  assault 
and  battery. 

7.  Assault  and  Battery-— Exemplary  Damages — ^Excessiveness. 

In  an  action  for  assault,  'resulting  from  a  political  discussion 
in  presence  of  others,  the  honesty  of  each  party  being  expressly 
•or  impliedly  impugned  by  the  other,  and  it  appearing  that 
defendant  wa^  a  man  of  considerable  means;  held,  that  In 
awarding  damages  in  such  a  case  all  the  surrounding  circum- 
stances must  be  considered,  and  unless  the  verdict — in  this 
case  for  $750 — is  so  large  as  to  clearly  indicate  it  must  have 
been  given  under  Inffuence  of  passion  or  prejudice,  it  should 
stan^NAnd  the  trial  court's  decision  thereon  will  not  be  dis- 
turbed. 

(Opinion  filed  October  1,   1912.) 

Appeal  from  Circuit  Court,  Yankton  County.  Hon  R.  B. 
Tripp,  Judge. 

Action  by  Alan  Bogue,  Jr.,  against  T.  I.  Gunderson,  for 
damages  for  assault  and  battery.  From  a  judgment  for  plaintiff 
for  $750,  defendant  appeals.     Affirmed. 

L,  L,  Fletcher  and  /.  W.  Edmunds,  for  Respondent. 

Both  of  these  questions  (as  to  defendant's  being  a  candidate, 
and  as  to  the  effect  of  defendant  striking  plaintiff)  were  com- 
petent and  relevant  to  the  issues  in  this  case,  and  it  would  have 
been  error  on   the   part  of  the  court  to  have  excluded  the  an- 
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swers  for  the  reason  that  they  tended  tD  prove  compensatory  dam- 
ages, other  than  those  arising  from  physical  injuries,  such  as 
damages  arising  from  the  indignity,  insult,  humiliation  and  mental 
pain,  etc.  They  fall  within  that  class  of  evidence  where  con- 
clusions are  permitted  to  show  mental  conditions,  health,  whether 
or  not  a  person  has  fever,  or  is  destitute,  the  appearance  of  per- 
sons, nervousness,  etc.  *  Jones  on  Evidence,  Sec.  360;  State  v. 
Gather,   (la.)   69  N,  W.  722;  State  v,  Leehman,  2  S.  D.   171. 

Sutherland  on  Damages,  at  page  744  of  Vol  I.  (2d  Ed.), 
states  the  rule  in  the  following  language:  "The  wealth  pf  the 
defendant  may  always  be  shown  as  an  element  of  exemplary  dam- 
ages." Elliott  on  Evidence,  Sec.  1997,  page  465,  Vol.  Ill;  Cos- 
griff  V.  Miller,  (Wyo.)  68  Pac.  206;  71  111.  250;  Johnson  v. 
Smith,  64  Me.  553;  Draper  v.  Baker,  61  Wis.  450,  21  N.  W. 
527;  Spear  v.  Sweany,  88  Wis.  545,  60  N.  W.  1060;  Hays  v. 
Railroad  Co.,  15  Mo.  App.  58;  McCarty  v.  Niskern,  22,  Minn. 
90;  Mullin  V.  Spange»berger,  112  111.  140;  Jones  v.  Jones,  71. 
111.  562;  Brown  v.  Swineford,  44  Wis.  282,  26  Am.  Rep.  582. 

Now,  the  next  question  that  arises  is,  was  the  plaintiff  en- 
titled to  exemplary  damages?  The  answer  to  the  question  is 
found  in  isection  2294  of  the  Revised  Civil  Code:  "In  an  action 
for  the  breach  of  an  obligation  not  arising  upon  contract  where 
the  defendant  has  been  guilty  of  oppression,  fraud  or  malice 
actual  or  presumed,  the  jury,  in  addition  to  actual  damages,  may 
give  damages  for  the  sake  of  example,  and  by  way  of  punishing 
the  defendant."  Exemplary  damages  should  be  awarded  in  this 
case,  if  the  defendant  was  guilty  of  oppression,  fraud  or  malice, 
actual  or  presumed.  Whether  or  not  the  defendant  was  guilty,  in 
that  respect  must  be  determined  from  the  evidence.  That  ques- 
tion in  this  case  was  submitted  to  the  jury  under  full,  complete 
and  clear  instructions.  To  have  instructed  the  jury  in  this  case 
that  if  the  plaintiff  provoked  the  assault  by  words  so  recent  as 
to  constitute  a  part  of  the  res  geste,  plantiff  was  not  entitled  to 
exemplary  damages,  would  have  been  error  for  two  reasons: 
(i)  The  facts  in  the  case  would  not  justify  such  an  instruction 
for  the  reason  that  the  insult  and  provocative  language  was  used 
by  the  defendant  and  not  by  the  plaintiff;  (2)  it  would  leave  out 
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of  consideration  the  whole  question-  of  malice.  Grace  v.  Dempsey 
et  al.,  (Wis.)  43  N.  W.  1127. 

The  instructions  in  the  case  at  bar  are  as  favorable  for  the 
defendant  as  the  law  would  permit.  Baumbartner  v.  Hodgdon, 
(Minn.)  116  N.  W.  1030;  Lowe  v.  Ring,  (Wis.)  loi  N.  W. 
381;  Prindle  v.  Height,  (Wis.)  52  N.  W.  1134;  Nichols  v. 
Brabazon,  (Wis.)  69  N.  W.  342;  Mallett  v.  Beale,  (Iowa)  23 
N.  W.  269;  Fleming  v.  Longhren,  (Iowa)  115  N.  W.  506;  Red- 
field  V.  Redfield,  (Iowa)  39  N.  W.  688. 

Decennial  Digest,  Vol.  2 — Assault  and  Battery,  Sec.  39:  "In 
an  action  for  assault  and  battery  punitive  damages  are  allowed,  if 
the  assault  is  of  a  wanton,  malicious  or  brutal  nature."  Pratt  v. 
Davis,  118  111.  App.  161,  79  N.  E.  562;  Crabtree  v.  Dawson,  26 
Ky.  Law  Rep.  1046,  83  S.  W.  557;  Bailey  v.  Walton  et  al.  (S. 
D.)    123  N.  W.  701. 

Mere  words,  no  matter  how  abusive  they  may  be,  cannot 
justify  an  assault.  Century  Digest,  Vol.  -4,  Assault  and  Battery, 
Sec.  10;  116  N.  W.  1030  (Minn.)  ;  Cushman  v.  Ryan,  Fed.  Case 
^^o.  3,  515;  Donnelley  v.  Harris,  41  111.  126;  Sorgenfrie  v. 
Schroeder,  75  111.  397;  Scott  v.  Flemming,  16  111.  App.  16; 
Thompson  v.  Mumma,  21  Iowa,  65,  6y  N.  W.  400;  Murray  v. 
Boyne,  42  Mo.  472;  LeLaurin  v.  Murray,  87  S.  W.  131,  75 
Ark.  232;  Radden  v.  Maddox,  39  So.  95,  141  Ala.  506;  Daniels 
v.  Gyles,  108  Tenn.  242,  66  S.  W.  1128;  Lund  v.  Tyler,  115 
Iowa,  236,  88  N.  W.  333. 

We  desire  to  call  attention  to  -section  969  of  Sackett  on  In- 
structions, and  cases  there  cited.  Also  sections  532  and  963  of 
the  same  work. 

Mitigation  of  Damages. 

Cyc,  Vol.  3,  1077:  "No  provocative  acts,  conduct,  former 
insults,  threats  or  words  will  justify  an  assault ;  no  matter  how 
offensive  or  exasperating,  nor  how  much  they  may  be  calculated 
to  excite  or  irritate,  nor  will  they  excuse  the  wrong-doer,  though 
under  some  circumstances  they  may  be  considered  in  mitigation  of 
damages."  116  N.  W.  1030  ((Minn.)  supra;  Morley  v.  Dunbar, 
supra:  Grace  V.  Dunbar,  supra;  Lowe  v.  Ring,  supra;  Brindle  v. 
Haight,  supra;  2"]  Mich.  470,  supra. 
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No  other,  further,  or  additional  instnictionts  were  requested 
by  the  defendant  in  this  case,  and  to  predicate  error  upon  non- 
instructions,  they  must  have  first  been  requested.  Frye  v.  Fer- 
guson, 6  S.  D.  392;  Dell  Rapids  Mercantile  Co.  v.  City  of  Dell 
Rapids,  (S.  D.)  75  N.  W.  898;  Taylor  v.  Seil,  (Wis.)  97  N.  W. 
498;  Thomas  v.  Wiliams,  (Wis.)  121  N.  W.  148;  Vol.  11.  of 
Pleading  and  Practice,  p.  217;  Schmidt  v.  Carpenter,  (S.  D.) 
131  N.  W.  723;  Whaley  v,  Vidal,  132  N.  W.  242  (S.  D.)  ;  Lake 
St.  Elevated  R.  Co.  v.  Collins,  118  111.  App.  270;  Ragsdale  v. 
Ezell,  49  S.  W.  775,  20  Ky.  Law  Rep.  1567;  Wagner  v.  Gibbs,  31 
So.  434,  80  Miss.  53,  92  Am.  St.  Rep.  598;  Bruske  v.  Neugent, 
93  N.  W.  454  ,116  Wis.  488;  Alcorn  v.  Mitchell,  63  111.  553; 
Wolfe  V.  Trinkle,  103  Ind.  355,  3  N.  E.  no;  Crosby  v.  Bradley, 
II  Ky.  Law  Rep.  954;  Borland  v.  Barrett,  y6  Va.  128,  44  Am. 
Rep.  152;  Draper  v.  Baker,  61  Wis.  450;  21  N.  W.  527;  50  Am. 
Rep.  143. 

Vol.  L,  Sutherland  on  Damages,  (2d  Ed.),  page  810 —  Ex- 
cessive or  Insufficient  Verdicts:  Where  there  is  not  a  legal 
measure  of  damages,  and  where  the  damages  are  unliquidated,  and 
the  amount  is  referred  to  the  discretion  of  the  jury,  the  court 
will  not,  ordinarily,  interfere  with  the  verdict.  It  is  the  peculiar 
province  of  the  jury  to  decide  such  cases,  under  appropriate  in- 
structions from  the  court;  and  the  law  does  not  recognize  in  the 
court  the  power  to  substitute  its  own  judgment  for  that  of  the 
jury.  Although  the  verdict  may  be  considerably  more  or  less 
than  in  the  judgment  of  the  court  it  ought  to  have  been,  still  it 
will  decline  to  interfere  unless  the  amount  is  so  great  or  so  small 
as  to  indicate  that  the  jury  must  have  found  under  the  influence 
of  passion  or  prejudice;  or,  in  other  words,  that  it  is  the  result 
of  a  perverted  judgment,  and  not  that  of  their  cool  and  im- 
partial deliberation. 

French  &  Orvis,  for  Appellant. 

An  examination  of  the  charge  made  by  the  court  will  show 
that  no  reference  whatever  was  made  by  the  court  to  this  provo- 
cation or  any  statement  made  that  the  provocation  might  be  suf- 
ficient to  at  least  prevent  the  recovery  of  any  punitory  damages, 
or  damage  by   reason  of   malice.      The  authorities   as   we   think, 
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clearly  establish  the  rule  that  there  can  lie  no  recovery  of  ex- 
emplary damages  where  there  was  a  reasonable  excuse  for  the 
assault  arising  from  the  provocation  or  fault  of  the  plaintiff;  and 
that  at  best  the  jury  should  have  been  told  that  such  provocation 
if  they  believed  any  had  been  given  might  be  sufficient  to  present 
punitory  damage.  Cyc.  Vol.  3,  page  1109;  Kiff  v.  Youmans, 
86  N.  Y.  325;  Velts  v.  Blackmar,  64  N.  Y.  442;  Wilson  v.  Young, 
31  Wis.  574,  at  page  582;  Morley  v.  Dunbar,  24  Wis.  183;  Dres- 
ser v.  Blair,  28  Mich.  ^00,  at  page  502;  Johnson  v.  McKee,  2y 
Mich.  470;  Crosby  v.  Humphreys,  60  N.  W.  843  (Minn.)  ;  Suth- 
erland on  Damages  at  Sec.  151;  Rogers  v.  Henry,  32  Wis.  327; 
Wabash  &  St.  Louis  Railway  Co.  v.  Henry  J.  Rector. 

Express  malice  is  defined  by  Black's  Law  Dictionary  at -page 
462  as  follows:  "Actual  malice;  malice  in  fact;  a  deliberate,  in- 
tention to  commit  an  injury,  evidenced  by  extraordinary  circum- 
stances."    109  N.  C.  270. 

"In  cases -where  the  wealth  of  the  defendant  may  be  shown  it 
is  upon  the  ground  that  wealth  is  an  element  which  goes  to  make 
up  his  rank  and  influence  in  society  and  thereby  renders  the  in- 
jury for  insult  resulting  for  his  wrongful  act  the  greater.  In 
such  cases  it  is  rather  the  reputation  for,  than  the  possession  of 
wealth  which  is  the  cause  of  this  increased  rank,  and  the  testimony 
should  correspond,  and  only  the  general  question  as  to  his  cir- 
cumstances can  be  asked  and  not  the  details."  Sutherland  on 
Damages,  Sec.  405,  p.  871 ;  Johnson  v.  Smith,  64  Me.  553 ;  Stan- 
wood  V.  Whitmore,  63  Me.  209;  Draper  v.  Baker,  21  N.  W.  528. 

As  stated  in  the  case  of  Wilson  v.  Young,  31  Wis.  574,  ante, 
and  the  ca-se  of  Kiff  v.  Youmans,  86  N.  Y.  325,  if  the  injury  of 
which  the  plaintiff  complains  came  in  part  from  his  own  act, 
there  is  less  reparation  demanded  from  the  defendant  for  the  law- 
seeks  to  do  justice  between  the  parties  and  will  not  require  one  to 
atone  for  the  other's  error.  If  satisfaction  is  to  be  made  for 
the  breach  of  public  order  it  is  not  due  to  him,  for  his  own  wrong 
is  a  consideration  upon  which  it  stands,  and  for  w^hich  he  can- 
not be  allowed  to  profit;  otherwise  he  would  receive  compensation 
for  damages  occasioned  by  himself." 
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Yet  the  court  in  this  case  made  no  reference  whatever  to  any 
thing  of  this  kind  in  his  charge  to  the  jury.  Hjis  failure  to  do  so 
we  think  is  clearly  error. 

It  also  appears  that  the  blow  was  struck  under  great  provo- 
cation. Under  these  circumstances  it  seems  to  us  that  the  dam- 
ages in  this  case  were  so  excessive  as  to  show  that  the  verdict 
was  given  under  the  influence  of  passion  or  prejudice.  Of  course, 
in  cases  of  this  kind  each  case  must  stand  upon  its  own  facts,  yet 
ive  would  like  to  call  the  attention  of  the  court  to  the  case  of 
Wilson  V.  Young,  31  Wis.  574,  cited  above;  also  Rogers  v. 
Henry,  32  Wis.  527;  Davis  and  Wife,  v.  Tacoma  Ry.  &  Power 
Co.,  66  L.  R.  A.  802. 

HANEY,  J.  The  complaint,  alleging  a  malicious  assault  and 
battery,  demands  both  actual  and  exemplary  damages.  It  appeans 
that  the  plaintiff,  an  attorney  and  counselor  at  law,  who  had  re- 
sided in  Centerville  for  14  years,  on  the  night  of  the  general  elec- 
tion in  1908,  entered  a  drug  store  in  that  town,  in  company  with 
a  friend,  to  procure  cigars.  Several  gentlemen  were  in  the  store, 
including  the  defendant,  all  of  whom  were  acquainted  with  both 
j>arties  to  this  action.  According  to  the  plaintiff's  testimony,  he 
was  about  to  leave,  when  the  defendant  inquired  how  the  election 
returns  suited  him.  A  discus'sion  followed,  in  which  the  de- 
fendant accused  the  plaintiff  of  inconsistent  political  conduct  and 
having  been  influenced  by  improper  motives,  and  in  which  the 
defendant  charged  that  the  leaders  of  the  Republican  party  in 
this  state,  to  which  the  plaintiff  belonged,  were  dishonest.  "Then 
something  was  said  about  people  being  honest  ag^in,  and  he 
'says,  'Well,  I  am  just  as  honest  as  any  damned  Bogue  that  I 
ever  knew.'  I  says,  'Tinus,  I  don't  like  to  discuss  personalities  in 
a  public  place,  but  I  have  my  suspicions  of  a  man  going  around 
talking  about  his  own  personal  honesty,'  I  said,  'and  especially  a 
man  who  would  take  the  witnes's  stand  and  swear  that  a  flashboard 
on  a  dam  was  18  inches  wide,  when  it  was  only  12  or  less.*  And 
as  soon  as  I  said  that  he  said,  'Don't  you  ever  say  that  again.* 
I  started  in  to  reply,  and  did't  get  halfway  through  the  sentence 
when  he  jumped  at  me,  and  he  hit  me  right  on  the  left  side  of  the 
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head  with  his  fist,  struck  me  right  on  the  ear,  and  the  blow  kind  of 
knocked  me  over  on  the  show  case,  and  my  hat  fell  down  over  it. 

He  jumped  back  and  started  to  pull  off  his  coat,  and  three  or 

four  of  the  boys  grabbed  him.     *    *    *    i  stepped  around  behind 

the  show  case  and  picked  up  my  hat.    I  said :    *Gunderson,  I  will 

give  you  a  chance  to  pay  for  your  fun  here.*     He  says :    'That  is 

all  right.     I  have  got  plenty  of  money  to  pay   for  it.'     I  says: 

*You  will  get  a  chance.    You  don't  need  to  worry  about  that  any.' 

And  I  went  out  on  the  street."  • 

[i]  The  plaintiff  was  allowed  to  testify  over  proper  objec- 
tions, that  the  defendant  was  interested  in  the  election  as  a  can- 
didate for  state  senator  on  the  Democratic  ticket.  The  materiality 
of  this  evidence  is  not  apparent.  It  might  better  have  been  ex- 
cluded, but  its  admission  was  not  reversible  error.  The  fact  it 
established,  presumably  known  to  all  the  jurors,  could  not  have 
prejudiced  any  substantial  right. 

[2]  The  plaintiff  was  allowed  to  state,  over  proper  objections, 
"Of  course,  under  all  the  circumstances  of  the  case,  the  place 
where  this  occurred,  and  before  a  lot  of  people,  it  was  rather 
humiliating  to  be  pounded  over  the  head  in  the  way  I  was 
pounded  there,  and  it  affects  one's  feelings  in  reference  to  hrs 
standing  in  the  community.  Under  the  circumstances  in  that  case, 
it  being  a  public  place,  and  a  great  many  of  my  friends  there,  it 
was  humiliating  to  me  in  the  extreme."  This  argument  as  to  the 
natural  and  obvious  effects  of  the  assault  should  not  have  been 
made  by  the  plaintiff  as  a  witness.  It  did  not  tend  to  establish 
any  fact  whatever — only  inferences  necessarily  flowing  from  the 
facts  to  which  the  witness  had  previously  testified.  But,  as  it  was 
an  argiunent  which  might  have  been  presented  to  the  jury  at  the 
proper  time,  and  merely  suggested  consequences,  concerning, 
which  there  was  no  room  for  controversy,  there  was  not 
such  a  departure  from  strictly  correct  rules  of  procedure  as  to 
constitute  reversible  error. 

[3]  The  contention  that  the  court  erred  in  allowing  the  plain- 
tiff to  make  certain  statements  concerning  property  owned  by  the 
defendant  is  not  tenable.  Though  the  form  of  some  of  the  ques- 
tions  and   answers    may    have    been    objectionable,    the   plaintiff's 
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testimony,  in  effect,  merely  tended  to  prove  the  defendant's  reputed 
wealth;  and  such  testimony  is  conceded  by  appellant  to  be  admis- 
sible in,  this  class  of  cases. 

[4,  5]  Nor  is  the  contention  tenable  that  the  evidence  did  not 
warrant  the  submission  of  the  issue  as  to  exemplary  damages,  and, 
if  it  did,  that  such  issue  was  improperly  submitted.  "In  any  ac- 
tion for  the  breach  of  an  obligation  not  arising  from  contract, 
where  the  defendant  has  been  guilty  of  *  *  *  malice,  actual 
or  presumed,  the  jury,  in  addition  to  the  actual  damages,  may 
give  damages  for  the  sake  of  example,  and  by  way  of  punishing 
the  defendant."  Rev.  Civil  Code,  §  2292.  The  term  "malice"  im- 
ports "a  wish  to  vex,  annoy  or  injure  another  person,  established 
by  proof  or  presumption  of  law."  Rev.  Penal  Code,  §  811.* 
After  defining  "malice"  substantially  in  the  language  of  the  stat- 
ute and  charging  the  jury  concerning  actual  damages,  the 
courtgave  the  following  instructions:  "And  the  jury  are 
also  instructed  that  if  they  find,  by  a  preponderance  of 
the  evidence,  that  the  defendant  was  actuated  by  a  hatred 
or  ill  will  toward  the  plaintiff,  and  that  the  assault,  if  any, 
was  malicious,  you  may  also  award  the  plaintiff  such  dam- 
ages as,  under  the  evidence,  you  think  proper  by  way  of  punish- 
ment to  him  for  the  assault.  *  *  *  jh^  jury,  however,  are 
charged  that  the  law  is  that  exemplary  or  punitive  damages  should 
not  be  allowed  or  given  in  this  case,  unless  you  find,  by  a  pre- 
ponderance of  the  evidence,  not  only  that  the  defendant,  Gunder- 
son,  struck  the  plaintiff,  Bogue,  but  also  that  Gunderson  acted 
maliciously  :n  «o  doing.  The  jury  are  also  charged  that,  while 
angry  i-.i  i  :  tMicning  words  and  abusive  language  are  no  justi- 
ficatio  '  !'jr  ^.1  '  ssault  and  battery,  still  they  may  be  considered  by 
the  ji..y  in  mitigation  of  damages,  if  it  appears  from  the  evidence 
that  they  were  used,  and  were  of  such  a  character  as  would 
naturally  tend  to  incite  the  angry  passions  of  man,  and  were 
spoken  so  immediately  before  the  assault  complained  of  as  that  the 
heat  of  passion  which  they  were  calculated  to  incite  had  not  had 
time  to  cool." 

As  malice  may  be  presumed  from  the  manner  in  which  an 
assault  is  made,  considered  in  the  light  of  the  surrounding  circum- 
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Stances,  as  shown  by  all  the  evidence,  the  court  did  not  err  in  sub- 
mitting the  question  of  exemplary  damages.  Shoemaker  v.  Sonju, 
15  N.  D.  518,  108  N.  W.  42,  II  Ann.  Cas.   1173. 

[6]  The  jury  were,  in  effect,  instructed  that  the  plaintiff  was 
not  entitled  to  exemplary  damages,  unless  they  believed  the  de- 
fendant was  prompted  by  "a  w-ish  to  vex,  annoy  or  injure"  the 
plaintiff.  This  was  the  applicable  rule  stated  in  the  language  of 
the  statute  itself.  The  instructions,  taken  as  a  whole,  excluded 
exemplary  damages,  in  the  absence  of  the  precise  condition  pre- 
scribed by  the  statute.  The  court  performed  its  duty.  It  cor- 
rectly instructed  as  to  the  law  applicable  to  the  case.  Of  course, 
it  might,  with  propriety,  liave  gone  farther  and  stated  what  did 
not,  as  well  as  what  did,  constitute  the  required  condition.  But  it 
was  not  requested  to  do  so;  and,  in  the  absence  of  any  request 
for  more  specific  instructions,  the  defendant  is  not  in  position  to 
complain. 

[7]  Finally,  it  is  contended  that  the  verdict  is  excessive.  One 
of  the  statutory  grounds  for  granting  a  new  trial  is  "excessive 
damages,  appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice."  Rev.  Code  Civ.  Proc.  §  301.  Great  latitude 
is  allowed  in  this  class  of  cases.  One  purpose  of  exemplary  dam- 
ages is  to  deter  the  person  against  whom  they  are  awarded  from 
repeating  the  offense  and  others  from  committing  it.  An  amount 
sufficient  to  serve  this  purpose  in  one  instance  might  be  wholly 
inadequate  in  another.  Each  action  must  be  governed  by  its 
own  peculiar  facts.  The  social  standing  of  the  parties,  the  place 
where  the  assault  occurs,  the  character  of  the  persons  present,  the 
provocation,  if  any — all  the  circumstances — are  to  be  considered. 
The  question  is  not  whether  the  trial  court  or  this  court,  as  triers 
of  fact,  would  have  awarded  a  less  amount.  Unless  the  verdict 
is  so  large  as  to  clearly  indicate  that  it  must  have  been  given 
under  the  influence  of  passion  or  prejudice,  it  should  stand.  The 
language  employed  by  the  defendant  during  the  discussion  which 
preceded  the  assault  was  decidedly  ungentlemanly  to  say  the 
least.  Men  of  his  social  standing  should  not  resort  to  unjustifiable 
physical  force.     The  learned  trial  judge  was  in  a  far  better  posi- 
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tion   to   determine  whether  this  verdict  was  influenced  by  passion 
or  prejudice  than  are  the  judges  of  this  court.    He  declined  to  dis- 
turb it.     His  decision  should  not  be  reversed. 
The  judgment  is  affirmed. 


BALLOU,   Respondent,   v.    CARTER,   Appellant. 
(137  N.  W.  603.) 

1.  Agency  —  Authority    of    Agent  —  Quitclaim    Deed    in    Blank  — 

VaUdity. 

A  quitclaim  deed  to  land,  executed  by  owner  without  the 
name  of  any  grantee  inserted  therein,  and  delivered  to  her 
agent  for  sale  of  the  land,  was  null  and  void,  and  did  not 
confer  authority  on  the  agent  to  authorize  a  broker,  acting 
solely  through  such  agent,  to  bind  the  owner  by  a  contract  of 
sale. 

2.  Brokers — Contract    of    Sale    of    Land — Authority — Specific    Per- 

formance. 
A  broker,  authorized  by  an  agent  for  sale  of  land,  to  pro- 
cure a  purchaser,  informed  the  agent  that  she  had  sold  the 
land  at  price  fixed,  and  requested  the  agent  to  answer  by  wire 
if  he  would  accept  same;  the  •  agent  replying,  "Smith  offer 
accepted/'  and  forwarded  a  quitclaim  deed  having  no  grantee's 
name  therein,  with  note  and  mortgage  to  be  signed  by  pur- 
chaser, to  a  bank  in  town  where  broker  rested,  no  authority 
being  given  bank  or  broker  to  enter  into  any  contract  for  the 
sale.  Held,  the  broker  had  no  authority  in  writing  to  execute 
the  contract  under  which  defendant  claims  for  specific  per- 
formance. 
3.      Vendor  and  Purchaser — Terms  of  Sale— Meeting  of  Minds. 

A  purchaser  of  land  agreed  to  pay  the  price  asked,  but  de- 
manded a  warranty  deed,  also  deeds  from  persons  other  than 
vendor,  to  perfect  title,  to  which  vendor  or  her  agent  had 
never  assented;  the  contract,  made  by  a  broker  who  dealt 
solely  with  the  agent,  was  never  ratified.  Held,  there  was  no 
meeting  of  minds  sufficient  to  establish  a  contract  of  sale. 
Whiting,  J.,  concurring  specially. 

(Opinion  filed  October  1,    1912.) 

Appeal  from  Cirucit  Court,  Kingsbury  County.  Hon.  Alva 
E.  Tayijor,  Judge. 

Action  by  Elvira  B.  G.  Ballou  against  W.  B.  Carter  and 
others,  to  quiet  title  to  land ;  defendant  counterclaiming  for  specific 
performance   under   a  contract   of   sale.      From    a   judgment    for 
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plaintiff,  and  from  an  order  denying^  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

William  H,  Warren  for  Appellant. 

In  Johnson  v.  Dodge,  17  111.  433,  it  is  said  that  authority  from 
an  owner  of  land  to  a  general  land  agent  to  sell  the  land  in  ques- 
tion included  the  usual  and  necessary  means  to  make  a  binding 
contract  of  sale  in  the  name  of  the  principal.  To  the  same  effect 
is  Vanda  v.  Hopkins,  I.  J.  J.  Marsh,  285,  19  Am.  Decs.  92 ;  Smitli 
V.  Tate,  82  Va.  657;  Yerby  v.  Grigsby,  9  Leigh  387;  Haydock 
V.  Stow,  40  N.  Y.  363  ;  Minor  v.  Willoughby,  3  Minn.  225  ;  Jackson 
V.  Badger,  35  Minn.  52,  26  N.  W.  908;  Pringle  v.  Spaulding,  53 
Barb.  17;  Rutenberg  v.  Main,  47  Cal.  213;  Rosenbaum  v.  Belson, 
2  Ch.  267;  Smith  v.  Allen,  86  Mo.  178;  Colvin  v.  Blanchard 
(Tex.)  106  S.  W.  323;  Winch  v.  Edmunds,  34  Colo.  359,  83 
Pac.  Rep.  632;  Jasper  v.  Wilson,  (N.  M.)  94  Pac.  Rep.  951; 
Degginger  v.  Martin  (Wash.),  92  Pac.  Rep.  674;  Littlefield  v. 
Dawson,  47  Wash.  644,  92  Pac.  Rep.  428;  Hopgood  v.  Corbin, 
63  Iowa  218,  18  N.  W.  911;  Lyon  v.  Pollock,  (S.  C.)  99  U.  S. 
668,  25  L.  Ed.  265;  Bacon  v.  Davis,  (al.)  98  Pac.  Rep.  71; 
Wiggins  V.  Wilson  (Fla.),  45  So.  Rep.  ion;  Smith  v.  Allen 
(Mo.),  86  Mo.  190;  Glass  v.  Rowe  (Mo.),  15  S.  W.  340;  Klem- 
hans  V.  Jones,  37  U.  S.  App.  340;  Warvelle  on  Vendors,  Vol.  I., 
Sec.  209. 

Custom  and  usage  of  the  trade  or  business  in  which  the  agent 
is  engaged  form  part  of  his  authority,     31  Cyc.  1330. 

An  agent  to  sell  land  has,  however,  by  implication,  authority 
to  perform  all  acts  necessary  to  effect  a  binding  sale,  for  the  rule 
of  strict  construction  will  not  be  allowed  to  defeat  the  very  purpose 
of  the  agency.  31  Cyc.  1364;  Bourke  v.  Van  Keuren  (Colo.),  36 
Pac.  Rep.  882. 

The  memorandum  is  adequate,  although  the  letter  or  telegram 
is  addressed  to  the  writer 's  agent,  or  a  third  person.  20  Cyc.  254 ; 
Kenny  v.  Hews  (Neb.),  41  N.  W.  1006;  Barry  v.  Coome  (U. 
S.),  7  L.  Ed.  295,  and  notes  cited;  20  Cyc.  255;  Hawkinson  v. 
Harmon  (Wis.),  35  N.  \\\  28. 

A  broker  is  the  agent  for  both  parties  to  make  a  memorandum 
of  the  contract  charging  either,  and  his  book  entries  or  sales,  notes 
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of  sales  duly  consummated  by  him,  if  otherwise  'sufficient,  will 
satisfy  the  statute.  However,  an  agent  for  one  i^arty  only  cannot 
bind  the  other  party  by  making  a  memorandum.  20  Cyc.  256; 
Olson  V.  Sharpless  (Minn.),  55  N.  W.  125;  Vendquist  v.  Perky 
(Neb.),  20  N.  W.  301;  Singleton  v.  Holl  et  al  (Wis.),  64  N.  W. 
588. 

However,  a  deed  which  has  been  delivered  but  which  is  form- 
ally defective  may  operate  as  a  sufficient  memorandum ;  and  the 
deed  of  an  agent  who  has  authority  to  make  a  contract  of  sale  but 
no  authority  to  sign  a  deed  may  still  be  adequate  as  a  memorandum 
of  the  contract.     20  Cyc.  257. 

A  signature  to  a  memorandum  in  the  name  of  the  party  to 
the  contract,  made  in  his  presence  and  at  his  request,  is  an  adequate 
signature.  The  agent  must  be  a  person  not  a  party  to  the  con- 
tract, else  he  cannot  sign  as  agent.    20  Cyc.  267. 

An  agency  is  created  if  relations  exist  which  will  constitute 
an  agency,  although  the  parties  may  not  so  intend.  The  effect  of 
such  relations  cannot  be  effected  by  the  private  intentions  of  the 
parties.  Bradstreet  Company  v.  Gill  (Tex.),'  2  L.  R.  A.  405; 
Sees.  1661,  1673  and  1675,  Revised  Civil  Code  South  Dakota. 

In  this  case  H.  S.  Ballon  had  possession  of  the  deed.  Corey 
V.  Hunter  (N.  D.),  84  X.  W.  570;  HolHngshead  v.  John  Stuart 
Co.  (N.  D.),  ^^  N.  W.  89;  Parker  v.  Randolph  et  al,  lo  S.  D. 
402,  73,  X.  W.  906. 

Elvira  B.  G.  Ballou  is  estopped  from  denying  the  authority 
exercised  by  her  agent.  31  Cyc.  1219,  1226,  1235,  1238,  1239, 
1240. 

A  principal  may  be  bound  by  the  appearance  of  authority 
which  his  negligent  conduct  of  his  business  permits  his  agent  to 
have.  Columbia  Mill  Co.  v.  X^ational  Bank  of  Commence,  53  X, 
W.  1061 ;  31  Cyc.  1238-1240,  and  cases  cited;  Xeppoch  v.  Oregon 
Railway  Co.  (Ore.),  80  Pac.  Rep.  482;  Foss-Schneider  Brewing 
Co.  V.  McLaughlin  (Ind.),  31  X.  E.  838;  Wheeler  v.  McGuire 
(Ala.),  2  L.  R.  A.  80,  and  note;  Garland  v.  Wells  (Xeb.),  18 
Xeb.  132;  16  Cyc.  773;  Weaver  v.  Snively,  73  Xeb.  35,  102  X. 
W.  yy. 

Conceding  that  H.    S.    Ballou   had   authority   to   act   for  his 
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mother,  which  cannot  be  questioned,  this  case  cannot  be  distin- 
guished from  Farrell  v.  Edwards,  8  S.  D.  425,  66  N.  W.  812; 
Townsend  v.  Kenedy,  6  S.  D.  47,  60  N.  W.  164;  McLaughlin  v. 
Wheeler,  i  S.  D.'  497,  47  X.  W.  816;  Reid  v.  Kellogg,  8  S.  D. 
596,  67  N.  W.  687 ;  Aldrich  et  al.  v.  Wilmarth,  3  S.  D.  523,  54  N. 
W.  811;  Griggs  V.  Selden,  58  Vt.  561,  5  Atl.  Rep.  504;  Wheeler 
V.  McGuire,   (Ala.)   5  South.  Rep.   190. 

The  sale  was  reported,  and  accepted  by  one  whose  authority 
the  respondent  is  estopped  to  deny.  A  ratified  act  then  becomes 
an  authorized  act.  Hoyt  v.  Tuxbury,  70  111.  731 ;  Roberts  v. 
Hilton  Land  Co.  (Wash.),  88  Pac.  Rep.  837;  Chappel  v.  Mc- 
Knight,  69  111.  184;  Vol.  I.  W^arvelle  on  Vendors,  Sec.  207. 

A  written  offer  may  •  constitute  a  sufficient  memorandum  of 
the  contract  to  charge  the  party  making  it  if  later  accepted  by 
parol.  So  a  written  acceptance  of  an  oral  offer  may  be  an  adcr 
quate  memorandum  to  charge  the  acceptor.  20  Cyc.  254 ;  23  Am. 
&  Eng.  Ency.  of  Law,  902;  Roby  v.  Cassitt,  78  111.  638;  Butman 
V.  Butman  (111.),  72  N.  E.  821. 

When  a  contract  is  signed  by  one  of  the  parties  only,  but  is 
accepted  and  acted  upon  by  the  other  party,  it  is  just  as  binding 
as  if  it  were  signed  by  both  of  the  parties.  9  Cyc.  300;  Vol.  II. 
Warvelle  on  Vendors,  Sec.  898;  Spolek  v.  Hatch,  21  S.  D.  386, 
113  N.  W.  75. 

This  contract  which  the  trial  court  found  was  not  delivered, 
was  dated,  witnessed,  acknowledged  and  duly  recorded  in  the 
office  of  the  Register  of  Deeds,  as  reference  thereto  will  show.  In 
fact  its  delivery  was  not  even  put  in  is'sue.  We  refer  the  Court 
to  the  following  authorities  to  ^how  there  was  clearly  error.  Sec 
533,  Rev.  Code  Civil  Pro.,  South  Dakota. 

A  grant  duly  executed  is  presumed  to  have  been  delivered  at 
its  date.  Sec.  923,  Revised  Civil  Code,  South  Dakota;  Sec.  927, 
Revised  Civil  Code,  South  Dakota. 

Horner,  Martens  &  Goldsmith,  for  Respondent. 

Elvira  B.  G.  Ballou  never  authorized  H.  S.  Ballou  by  an 
instrument  in  writing  to  sell  the  land  in  question.  Sec.  1238,  131 1, 
Revised  Civil  Code ;  Dal  v.  Fischer  et  al,  20  S.  D.  426. 
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Section  938  of  our  Revised  Civil  Code  provides:  "An  estate  in. 
real  property  other  than  an  estate  at  will  for  a  term  not  exceed- 
ing one  year  can  <be  transferred  only  by  operation  of  law  or  by 
an  instrument  in  writing  subscribed  by  the  party  disposing  of  the 
same,  or  by  his  agent  thereunto  authorized  by  writing."  •  Lund  v. 
Thackery,   18  S.  D.   113. 

We  cite  the  following  cases  as  sustaining  our  position ;  that 
where  the  statute  requires  the  authority  of  an  agent  to  sell 
land  and  execute  contracts  for  the  conveyance  thereof  to  be  in 
writing,  any  contract  made  by  such  agent  whose  authority  is  not 
in  writing  is  void.  Lund  v.  Thackery,  supra;  Dal  v.  Fischer, 
supra;  Hickox  v.  Bacon,  17  S.  D.  563;  Ellis  v.  Wait,  4  S.  D.  454; 
Moody  v,  Howe,  17  S.  D.  455;  Brandrup  v.  Britton,  92  N.  W. 
(N.  D.)  453;  Hall  V.  Wallace  (Cal),  26  Pac.  360;  Dickinson  v. 
Wright,  (Mich.)  22  N.  W.  312;  Chappell  v.  McKnight,  180 
111.   570. 

The  agent  Wilcox  was  never  authorized  to  enter  into  a  con- 
tract for  the  sale  of  the  land.  Lichtey  v.  Daggett,  23  S.  D.  380; 
Purkev  v.  Harding  et  al,  123  N.  W.  (S.  D.)  69;  Brandrup  v. 
Britton,  92  N.  W.  (N.  D.)  453;  Ballou  v.  Bergvendson,  83  N. 
W.  (N.  D.)  10;  Watters  v.  Dancey,  23  S.  D.  481;  Riley  v.  Grant 
et  al,  16  S.  D.  553. 

There  never  was  a  meeting  of  the  minds  between  these  parties. 
Richards  Trust  Co.  v.  Beach,  17  S.  D.  432;  Phelan  v.  Neary,  117 
N.  W.  (S.  D.)  142;  Jepson  v.  Marohn  et  al,  22  S.  D.  593; 
Steams  v.  Clapp,  16  S.  D.  558;  Babcock  v.  Ormsby,  100  N.  W. 

(S.  D.)  759- 

Neither  Elvira  B.  G.  Ballou  or  H.  S.  Ballou  ever  ratified  the 
Wilcox  contract.  Sec.  1668  of  the  Revised  Civil  Code;  Purkey 
v.  Harding  et  al,  23  S.  D.  632. 

"A  person  dealing  with  an  assumed  agent  must  ascertain  at 
his  peril  the  existence  of  an  agency  and  the  extent  of  his  authority.'* 
Ellis  V.  Wait,  4  S.  D.  454;  Rirby  v.  Scraper  Co.,  9  S.  D.  623; 
Fargo  v.  Cravens,  9  S.  D.  646. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  F.  M. 
Smith  from  a  judgment  entered  in  favor  of  the  plaintiff  and  from 
the  order  denying  a  new  trial.     The  action  was  instituted  by  the 
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plaintiff  to  quiet  title  to  a  quarter  section  of  land  in  Kingsbury 
County,  under  the  provisions  of  chapter  194,  Session  Laws  of  1903, 
as  amended  by  chapter  81,  Session  Laws  of  1905,  and  is  in  the 
usual  form.  The  answer  of  the  appellant  F.  M.  Smith/ 
admits  that  the  plaintiff,  is  the  record  owner  in  fee  simple 
of  the  land  in  controversy;  admits  that  the  plaintiff  is,  and 
has  been  at  all  times  mentioned  in  the  compalint,  in  the  pos- 
session of  said  premises,  but  denies  that  the  plaintiff  was  entitled 
to  possession ;  admits  that  the  records  in  the  office  of  the  reg-ister 
of  deeds  of  Kingsbury  County  show  that  the  appellant  claims 
some  interest  in  the  above-described  real  estate.  For  a  counter- 
claim the  appellant  alleges  that  the  plaintiff,  through  her  author- 
ized agent,  entered  into  a  contract  with  the  appellant  for  the  sale 
of  said  premises  to  him  for  the  purchase  price  of  $2,200,  of  which 
$100  was  paid  in  cash,  $1,100  to  be  paid  in  30  days,  and  the 
balance  was  to  be  paid  by  a  mortgage ;  that  the  sale  was  evidenced 
and  consummated  by  a  contract  for  deed,  executed  by  the  plaintiff, 
by  her  agent,  C.  H).  Wilcox,  on  the  4th  day  of  November,  1903, 
and  a  copy  of  which  was  annexed  to  defendant's  counterclaim 
and  made  a  part  thereof;  that  the  plaintiff,  through  her  agent, 
refused  to  execute  a  usual  and  sufficient  warranty  deed  to  said 
premises,  as  she  had  agreed  to  furnish,  and  demands  judgment 
that  the  plaintiff's  complaint  be  dismissed,  and  that  the  court  de- 
clare a  specific  performance  of  said  contract,  and  that  the  plaintiff 
deliver  to  the  defendant  a  sufficient  warranty  deed  ujXDn  his  com- 
pliance with  said  contract ;  that  the  plaintiff  be  required  to  account 
for  the  rents  and  profits  of  said  land  since  the  date  of  said  sale 
to  the  appellant.  Plaintiff  filed  a  reply  to  said  counterclaim,  deny- 
ing substantially  all  the  allegations  therein. 

In  order  to  a  proper  understanding  of  the  issues  presented, 
it  is  necessary  to  make  a  brief  statement  of  the  facts,  which  are 
in  'substance  as  follows:  The  plaintiff  is  an  elderly  lady  residing 
in  North  Orange,  Mass.  In  the  year  1903  she,  being  the  owner 
of  the  premises  in  controversy,  executed  to  her  son,  H.  S.  Ballou, 
doing  business  in  Boston  as  an  investment  banker  under  the  name 
of  H.  S.  Ballou  &  Co.,  a  quitclaim  deed  to  the  premises  in  con- 


Digitized  by  VjOOQIC 


Oct.,   1912]  BALLOU  v.  CARTER.  17 

troversy,  with  the  name  of  the  grantee  in  blank.  One  C.  H.  Wil- 
cox, a  female  broker  and  real  estate  agent  in  Minneapolis,  having 
had  some  business  transactions  with  H.  S.  Ballou,  on  the  i8th  of 
July,  1903,  wrote  the  said  H.  S.  Ballou  as  follows:  "Make  me 
the  lowest  prices  you  will  let  the  Kingsbury  lands  go  for,  one-half 
cash,  and  give  me  an  option  of  30  doys,  and  I  have  some  men 
from  Illinois  that  I  will  put  in  my  time  specially  for  you  and  close 
them  out.    Will  want  5  per  cent  commission  only." 

The  answer  to  this  letter  does  not  appear  in  the  abstract ;  but 
on  October  29,  1903,  she  again  wrote  to  H.  S.  Ballou  &  Co.:  "I 
have  this  day  sold  your  land  in  Kingsbury.  *  *  *  jf  gale  is 
accepted  wire  me  on  receipt  of  this  letter.  *  *  *  j  y^[\\  expect 
commission  as  this  is  the  full  price  I  have  sent  you,  $2,200."  To 
this  letter  H.  S.  Ballou  &  Co.  telegraphed  as  follows:  *'Smith 
offer  accepted.     Papers  sent  to  Bank  of  Commerce  Tuesday." 

A  quitclaim  deed  was  forwarded  by  H.  S.  Ballou  to  the  bank 
at  Minneapolis,  together  with  mortgage,  coupon  notes,  etc.,  for 
execution ;  but  the  deed  was  objected  to  by  said  appellant,  on  the 
ground  that  by  the  terms  of  his  contract  he  was  to  have  a  warranty 
deed,  and  that  there  were  several  defects  in  the  title.  Following 
these  objections  was  a  voluminous  correspondence,  extending  over 
several  weeks,  resulting  in  what  appears  to  be  an  abandonment 
of  the  purchase  by  the  appellant,  as  appears  by  the  following 
letter,  bearing  date  of  December  5,  .1903,  from  F.  M.  Smith  to 
H.  S.  Ballou:  "Replying  to  your  letter  regarding  the  Kingsbury 
County  land,  will  say  that  I  will  not  pay  $200.00  more  than  the 
price  agreed  upon.  I  bought  the  land  of  Mrs.  Wilcox  for  $2,200.00 
making  a  payment  of  $100.00,  and  wrote  you  later  that  I  was 
ready  to  accept  land  at  that  price  as  soon  as  title  was  perfected. 
Your  last  letter  asking  $2,400.00  for  it  was  forwarded  to  Mrs. 
Wilcox  asking  her  to  return  the  $100.00  to  me.  I  do  not  care  to 
purchase  at  this  price  and  have  since  bought  another  piece,  so 
could  not  use  it  now  at  the  former  price  at  which  I  bought  it." 

A  careful  examination   of  the  correspondence   fails  to  show 
any  authority  from  H.  S.  Ballou,  or  H:  S.  Ballou  &  Co.,  to  Mrs. 
2 — Vol.    30,  S.  D. 
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Wilcox  to  execute  the  contract  under  which  F.  M.  Smith  claims 
title,  or  any  ratificaion  of  the  contents  thereof,  either  by  the  plaint- 
iff, or  by  H.  S.  Ballon  or  H.  S.  Ballou  &  Co.  No  useful  purpose 
would  be  served  by  reproducing  this  correspondence;  for,  as  be- 
fore 'Stated,  it  is  very  voluminous,  extending  over  30  pages  or 
more  of  the  printed  abstract. 

The  case  was  tried  to  the  court  without  a  jury,  and  the  court 
found,  among  other  things :  "That  no  written  instrument  or  other 
writing,  ini  any  manner  referring  to  the  said  real  estate,  has  ever 
been  signed,  executed,  or  made  by  the  plaintiff,  Elvira  B.  G. 
Ballou,  excepting  only  the  quitclaim  deed,  referred  to  in  the 
seventh  finding  herein.  That  on  or  about  the  date  stated  therein 
one  C.  H.  Wilcox,  a  defendant  herein,  made  and  isgned  an  in- 
strument in  writing,  in  words  and  figures  as  follows:  (Here 
follows  copy  of  contract  set  up  in  counterclaim.)  That  said  written 
instrument  was  filed  for  record  in  the  office  of  the  register  of 
deeds  of  said  Kingsbury  County  by  the  defendant  C.  H.  Wilcox 
on  the  3rd  day  of  December,  1903,  and  that  said  written  instru- 
ment has  never  been  delivered  to  the  appellant  F.  M.  Smith.  That 
no  money  or  property  whatever  has  been  paid  to  the  plaintiff  by 
or  for  defendant  F.  M.  Smith  as  a  part  of  the  consideration  of 
the  claimed  sale  of  said  real  estate.  That  the  plaintiff  has  never 
in  any  manner  ratified  or  acted  upon  or  under  the  aforesaid 
written  instrument.  That  the  plaintiff  is  in  the  possession  of  said 
real  estate,  and  the  whole  thereof,  and  that  none  of  the  defendants 
have  ever  been  in  possession  of  said  real  estate  or  any  part  thereof. 

From  the  foregoing  findings  of  fact,  the  court  conckules  as 
a  matter  of  law :  That  the  written  instrument  set  out  in  the  an- 
swer and  in  the  ninth  finding  of  fact,  and  the  inustniment  sought 
to  be  specifically  enforced,  is  not  binding  upon  the  plaintiff,  for 
the  reason  that  said  instrument  purport's  to  be  a  unilateral  contract 
for  the  sale  of  real  estate,  executed  by  the  plaintiff  in  favor  of 
the  appellant,  but  that  the  same  was  never  delivered  to  said  ap- 
pellant. That  said  written  instrument  purporting  to  be  a  contract 
for  the  sale  of  real  estate,  executed  by  the  agent,  C.  H.  Wilcox, 
with  authority  in  writing,  is  invalid  and  unenforceable  as  against 
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the  plaintiff,  for  the  reason  that  '5aid  C.  H.  Wilcox  had  no  author- 
ity in  writing  to  execute  said  contract,  or  any  other  contract  sub- 
scribed by  the  plaintiff,  the  party  sought  to  be  charged.  That  the 
defendants  and  none  of  them  have  any  right  to  the  real  estate  or 
any  part  thereof.  That  the  plaintiff  is  the  owner  in  fee  simple  of 
said  real  estate,  and  entitled  to  a  decree  quieting  her  title  thereto. 

A  motion  for  new  trial  was  made  and  denied,  and  an  appeal 
taken  to  this  court  by  the  said  F.  M.  Smitli,  as  before  stated. 

It  is  contended  by  the  appellant  that  the  execution  of  the 
quitclaim  deed  in  blank  by  the  plaintiff  and  delivery  by  her  to  her 
son,  H.  S.  Ballou,  constituted  an  authority  in  writing,  under  and 
by  virtue  of  which  he  could  and  did  authorize  the  agent,  C.  H. 
Wilcox,  to  execute  the  contract  under  which  the  appellant  claims 
to  be  entitled  to  specific  performance. 

It  is  insisted,  however,  on  the  part  of  the  plaintiff  that  "Elvira 
B.  G.  Ballou  never  authorized  H.  S.  Ballou,  by  an  instrument  in 
writing,  to  sell  the  land  in  question."  (2)  "The  agent,  W^ilcox, 
was  never  authorized  to  enter  into"  a  contract  for  the  sale  of  the 
land."  (3)  "There  was  never  a  meeting  of  minds  between  these 
parties."  (4)  "Neither  Elvira  B.  G.  Ballou  nor  H.  S.  Ballou  ever 
ratified  the  Wilcox  contract." 

[i]  The  contention  of  the  appellant  that  the  plaintiff,  by  the 
execution  of  the  quitclaim  deed  to  H.  S.  Ballou,  with  the  name 
of  the  grantee  in  blank,  conferred  authority  upon  him  to  enter 
into  the  contract  under  which  the  appellant  claims  to  enforce 
specific  performance  is  clearly  untenable,  as  the  quitclaim  deed 
so  executed  by  the  plaintiff  was  null  and  void  under  the  decisions 
of  this  court  in  the  cases  of  Lund  v.  Thackeray,  18  S.  D.  113, 
99  N.  W.  856,  and  Dal  v.  Fischer,  20  S.  D.  426,  107  N.  W.  534. 

In  the  former  case  this  court  said :  "It  is  contended  by  the 
appellants  that  an  instrument  in  writing  purporting  to  convey 
land,  executed  and  acknowledged  by  the  grantor,  in  which  the 
name  of  the  grantee  is  not  inserted,  is  absolutely  void  and  con- 
veys no  title,  and  that  under  the  Code  of  this  state  an  agent,  not 
having  authority  in  writing,  is  not  authorized  to  insert  the  name 
of  a  grantee  therein,  and  that  Hunt,  therefore,  who  received  this 
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deed  from  the  grantor  with  no  name  of  a  grantee  therein,  was  not 
authorized  to  insert  such  name,  and  that  he  could  confer  no 
authority  upon  either  the  bank  at  Mitchell,  or  the  bank  at  Water- 
town,  to  insert  the  name  of  a  grantee  and  deliver  the  deed  to  the 
l>erson  so  named,  where  the  grantee  whose  name  is  inserted  in 
the  deed  had  full  knowledge  of  all  of  the  facts  in  the  case.  The 
authorities  quite  generally  agree  upon  the  proposition  that  such 
an  instrument  is  invalid  for  any  purpose  until  the  name  of  a 
grantee  is  inserted  therein.  *  *  *  >Jq  cme  would  claim,  wc 
apprehend,  that  in  this  state  an  agent,  not  authorized  so  to  do 
by  writing,  could  convey  the  real  property  of  his  principal.  If  he 
could  not  legally  execute  a  deed  in  such  a, case,  upon  what  principle 
of  law  can  it  be  held  that  he  may  be  authorized  by  parol  to  do 
any  act  essential  to  the  transfer  of  property  to  a  grantee  having 
full  knowledge  of  the  fact  that  the  instrument  was  executed  with 
the  name  of  the  grantee  in  blank  ?*' 

In  the  case  of  Dal  v.  Fischer,  supra,  this  court  in  discussin.^ 
a  similar  question,  reaffirming  the  case  of  Lund  v.  Thackeray, 
supra,  said:  "The  writing  delivered  to  Fischer  in  Chicago  was 
not  subscribed  by  the  plaintiff.  It  does  not  purport  to  be  her  con- 
tract as  a  principal.  This  is  not  a  case  where  one  who  is  present 
directs  another  to  'subscribe  his  name  to  an  instrument.  The 
evidence  conclusively  shows  that  the  person  who  executed  the  con- 
tract was  not  authorized  to  do  so  in  writing;  hence  his  act  was 
of  no  validity,  unless  subsequently  ratified  in  the  manner  that 
would  have  been  necessary  to  confer  original  authority.  The 
plaintiff  never  accepted  any  benefits  of  her  son's  act.    The  attorney 

who  sent  the  deed  and  abstract  to  the  bank  was  not  authorized  to 
do  so  in   writing.     Such  deed  did  not  contain   the  name  of   any 

grantee.     So  the  plaintiff  did  not,  in  writing  or  otherwise,  ever 

agree  or  offer  to  sell  the  land  to"  Fischer;  nor  did  she  ever,  in 

writing  or  otherwise,   ratify  her  son's  agreement  to  do  so." 

It  is  quite  clear,  therefore,  that  the  court  in  following  these 

decisions  properly  held  that  the  quitclaim  deed,  executed  by  the 

plaintiff  in  blank  as  to  the  grantee,   did  not  confer  authority  in 

writing  upon  her  son,  H.  S.  Ballou,  to  execute  the  contract  under 
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which  the  appellant  claims;  and  hence  he  could  not,  in  any  event, 
confer  such  authority  upon  Mrs.  Wilcox. 

[2]  But  assuming  that  such  authority  was  conferred  upon 
Mr.  Ballou  by  the  plaintiff,  Mrs.  Wilcox  was  not  authorized  by 
Mr.  Ballou  to  enter  into  the  contract,  as  it  appears  from  her 
letter  of  October  29,  1903,  heretofore  quoted,  that  she  sold  the 
Kingsbury  County  land  at  the  price  of  $2,200.00,  and  requested 
Mr.  Ballou  to  answer  by  wire  if  he  would  accept  the  same.  To 
which  he  replied  by  wire,  "Smith  offer  accepted."  Following  this 
telegram,  Ballou  forwarded  a  quitclaim  deed,  note,  and  mortgage, 
to  be  signed,  to  a  'bank  at  Minneapolis ;  but  in  neither  the  tele- 
gram nor  the  letter  to  the  bank  was  any  authority  conferred  upon 
Mrs.  Wilcox  to  enter  into  any  contract  with  Smith  for  the  sale 
of  the  property. 

This  court,  in  Lichty  v.  Daggett,  23  S.  D.  380,  121  N.  W. 
862,  held,  as  appears  by  the  headnote,  that  "merely  listing  land 
with  brokers  for  sale  at  a  stated  price  CMily  authorizes  the  brokers 
to  find  a  purchaser  for  the  owner,  and  not  to  make  any  contract 
with  the  purchaser  to  convey  the  property,  so  that  a  letter  from 
the  owner  to  brokers,  stating  that  his  price  for  the  land  was  a 
certain  sum,  payable  as  provided,  and  requesting  the  brokers  to 
let  him  hear  from  them,  did  not  authorize  the  brokers  to  execute 
a  contract  with  a  purchaser  for  the  sale  of  the  land." 

Clearly,  under  the  decision  of  this  court  in  that  case,  Mrs. 
Wilcox  had  no  authority  in  writing  to  execute  the  contract  under 
which  the  defendant  claims  to  be  entitled  to  a  specific  performance. 
See. authorities  stated  in  that  opinoin. 

[3]  It  is  further  disclosed  by  the  correspondence  that  the 
terms  of  the  sale  were  never  agreed  to  by  the  parties.  As  will  be 
observed,  P.  M.  Smith  claimed  that  he  was  entitled  to  a  warranty 
deed  and  deeds  from  other  parties,  in  order  to  perfect  the  title, 
to  which  neither  the  plaintiff  nor  H.  S.  Ballou  ever  assented ;  and, 
as  before  stated,  the  contract  was  never  ratified  by  the  plaintiff 
or  by  the  said  H.  S.  Ballou.  There  was  therefore  never  a  meeting 
of  the  minds  of  the  respective  parties  as  to  the  terms  of  the  sale. 
It  is  quite  clear,  therefore,  that  under  no  view  of  the  case  was 
the  appellant  entitled  to  the  enforcement  of  specific  performance 
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of  the  alleged  contract;  and  the  court's  findings,  therefore,  were 
clearly  sus-tained  by  the  evidence,  and  its  conclusions  fullt  justified 
by  its  findings. 

The  case  was  ably  presented  by  the  respective  counsel,  both 
orally  and  in  their  printed  briefs ;  but  we  have  not  discussed  many 
points  presented,  for  the  reason  that  such  discussion  was  not,  in 
the  view  of  this  court,  necessary  to  the  decision  of  the  case.  They 
have  not  been  overlooked,  however,  but  have  been  fully  considered 
in  the  detennination  of  the  case. 

Finding  no  error  in  the  record,  the  judgment  of  the  trial 
court  and  order  denying  a  new  trial  are  affirmed. 

Whiting,  J.  While  I  concur  in  the  conclusion  reached  by 
my  colleague,  namely  that  the  judgment  appealed  from  should  be 
affirmed,  yet  I  would  base  such  conclusion  upon  the  fact  that  the 
quitclaim  deed  was  a  nullity.  It  is  conceded  by  the  appellant  that 
such  deed,  with  no  grantee  therein  named,  was  a  nullity  as  a  con- 
veyance; but  appellant  contends  that  such  deed  was  admissible  in 
evidence  to  establish  the  written  authority  of  the  agent,  H.  S. 
Ballou.  I  believe  that  such  a  deed  might  form  part  of  a  written 
memorandum  or  contract  as  would  be  proof  of  written  authority 
sufficient  to  satisfy  the  requirements  of  the  statute  of  frauds;  but 
in  this  case  there  were  no  other  writings  which  could  be  connected 
with  such  a  deed,  and  the  deed  alone  was  certainly  insufficient  to 
establish  written  authority  in  H.  S.  Ballou  to  execute  such  a  con- 
tract as  the  one  given  Smith  by  Mrs.  Wilcox.  If  no  such  au- 
thority has  been  shown  in  H.  S.  Ballou,  certainly  H.  S.  Ballou 
could  not  confer  it  upon  Mrs.  Wilcox.  It  surely  could  not  be 
claimed  that  said  quitclaim  deed,  -standing  alone  established  au- 
thority in  H.  S.  Ballou  to  contract  for  the  giving  of  a  warranty' 
deed. 

It  is  also  clear  that  Smith  rescinded  any  contract  he  had  en- 
tered into,  which  rescission  took  place  several  years  before  this 
action  was  brought.  Appellant  complains  of  certain  findings  in 
relation  to  the  delivery  of  and  nature  of  the  contract  under  which 
appellant  claims :  but,  conceding  that  such  contract  was  duly  de- 
livered and  became  a  binding  contract  upon  Smith  by  his  accept- 
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ance  of   same,  yet,   under  the  views   above   expressed,   it   would 
avail  Smith  nothing. 

The  only  question  left_  relates  to  Smith's  right  to  recover 
$ioo  from  plaintiff.  While  no  written  authority  is  shown  to  have 
been  vested  in  H.  S.  Ballou,  dt  does  appear  he  had  oral  authority 
to  sell  this  land;  and  he  probably  had  oral  authority  to  receive 
and  accept  money  upon  a  sale  of  this  land.  It  therefore  follows 
that  if  H.  S.  Ballou  in  person,  or  through  a  subagent  duly  author-  . 
ized,  had  received  money  upon  a  written  contract  entered  into 
by  such  agent  or  subagent  for  the  sale  of  thds  land,  the  plaintiff 
would  be  holden  for  the  return  of  such  money  upon  refusal  to 
carry  out  the  contract,  as  there  is  nothing  in  the  statute  of  frauds 
releasing  a  person  from  liability  for  money  received  by  an  agent 
who  has  oral  autiiority  to  sell  land  and  receive  payment  therefor. 
In  such  a  case  an  action  for  money  had  and  received  would  surely 
lie.  But  I  am  unable  to  find  any  evidence  of  authority  given  to 
Mrs.  Wilcox  to  receive  money  for  either  of  the  Ballous.  Certainly 
when  one  authorizes  another  to  find  a  purchaser  for  lands,  or 
even  authorizes  him,  as  agent,  to  enter  into  a  contract  for  the  sale 
of  land,  it  does  not  carry  with  it  authority  to  receive  the  purchase 
money  as  agent.  If  this  were  true,  real  estate  owners  would 
hesitate  to  list  their  lands  for  sale. 


STATE,  Respondent,  v  STONE,  Appellant. 
(137  N.  W.  606.) 

1.  Criminal    liaw — ^Evidence— Motion    to    Strike— Definiteness. 

A  motion  to  strike  out  "all  testimony,"  etc.,  without  specify- 
ing the  (particular  evidence  sought  to  ibe  eliminated,  Is  not 
suificiently  definite  and  certain,  and  the  refusal  to  strike  out 
same  is  not  error. 

2.  Intoxicating    Liquors — ^Evidence— Remoteness    as    Affecting    Ma- 

teriality. 

In  a  prosecution  for  being  engaged  in  selling  liquor  without 
license  on  December  17,  1910,  evidence  concerning  transactions 
and  sales  of  liquor  by  defendant  or  his  clerk  in  December, 
1909,  was  not  too  remote  to  be  inadmissible. 

3.  Criminal  Law — ^Advising  Acquittal — ^Power  to  Direct  Verdict. 

It  is  not  reversible  error  for   court  to  refuse  to  advise  ac- 
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Quittal  in  a  criminal  action;  the  court  is  only  authorised  to 
advise;  it  cannot  direct  a  verdict.  Rev.  Code  Crim.  Proc, 
Sec.  376.  While  the  court  may  advise  an  acquittal,  the  Jury 
are  not  bound  by  the  advice.  The  statute  takes  from  the 
court  the  power  to  determine  as  matter  of  law,  at  close  of 
evidence,  that  It  is  insufficient  to  justify  conviction. 
4.  Intoxicating  liquors — ^Engaging  in  Business — Assistant  Regis- 
tered I^amiAclst— Defense. 

It  is  no  defense  to  a  p]x>secution  for  being  engaged  in  busi- 
ness of  selling  intoxicating  liquor  without  license,  that  ac- 
cused was  at  the  time  a  registered  assistant  pharmacist;  an 
instruction  accordingly,  is  not  error;  since  the  only  theory 
on  which  the  pharmacist's  certificate  could  be  material  would 
be  to  lay  foundation  for  claim  that  the  offense  came  under 
Sec.  2860,  Pol.  Ck>de,  as  amended  by  Laws  1907,  chap.  176, 
which  applies  only  to  sales  by  registered  pharmacists. 

(Opinion  filed  October  1,   1912.) 

Appeal  from  Circuit  Court,  Hamlin  County.  Hon.  C.  X. 
Seward,  Judge. 

Uno  Stone  was  convicted  of  engaging  in  the  business  of  sell- 
ing intoxicating  liquor  without  a  license,  and  he  appeals.  Affirmed. 

W.  N.  Skinner,  for  Appellant. 

Under  the  relations  existing  between  this  defendant  and  C. 
F.  Hage  as  shown  by  the  evidence  produced  at  the  trial  of  this 
action  and  which  is  undisputed,  the  said  C.  F.  Hage  could  not 
be  convicted  of  any  violation  of  the  law  as  charged  in  the  in- 
formation filed  against  this  defendant,  for  the  reason  that  he  was 
a  registered  pharmacist,  as  admitted  by  the  state,  owning  and  con- 
ducting a  pharmacy,  and  had  therein  a  stock  of  drugs  of  the 
value  of  more  than  six  hundred  dollars  over  and  above  the  stock 
of  intoxicating  liquors  and  the  fixtures.     Sec.  2860  Pol.  Code. 

Even  were  we  to  concede  that  the  defendant  was  liable  for 
the  acts  of  C.  F.  Hage.  we  would  find  that  it  has  been  held  by 
this  Court  in  the  case  of  the  State  against  Dunning  and  others, 
14  S.  D.  317,  that  defendants  who  were  not  registered  pharmacists 
and  not  guilty  of  a  second  ofiFense  could  not  be  convicted  of  selling 
intoxicating  liquors  at  retail  without  a  license  under  Secton  2838 
of  the  Pol.  Code. 

The  state  failed  to  show  by  any  testimony  introduced  at  the 
trial  that  any  sales  of  intoxicating  Hquors  had  been  made  by  this  ' 
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defendant  or  any  person  in  any  manner  connected  with  the  busi- 
ness owned  by  him  individually  or  in  partnership  with  Mr.  C.  F. 
Hage,  for  more  than  six  weeks  prior  to  December  17th,  1910, 
the  date  elected  by  the  state  as  the  one  on  which  the  offense  was 
committed,  therefore  there  is  no  evidence  in  any  wise  tending  to 
show  that  the  defendant  was  guilty  of  the  offense  charged  in  the 
information,  and  the  only  sales  made  by  the  defendant  which  the 
state  attempted  to  show  as  being  made  by  him  was  at  a  time 
about  one  year  before  and  no  intervening  ones,  therefore  no 
continuous  engaging  in  the  business,  and  the  jury  was  not  war- 
ranted in  finding  the  defendant  guilty  of  the  offense  charged  in 
the  information,  on  December  17th,  1910,  on  the  evidence  intro- 
duced by  the  state  at  the  trial  of  this  action. 

Admitting,  for  the  sake  of  argument,  that  the  said  C.  F. 
Hage  was  the  clerk  of  the  defendant,  he  was  a  registered  pharma- 
cist and  the  defendant  was  an  assistant  registered  pharmacist 
owning  the  drug  stone.     Sec.  274  Pol.  Code. 

The  foregoing  section  seem'$  to  make  a  distinction  between 
the  owner  of  and  the  manager  of  a  drug  store  or  pharmacy.  An 
assistant  registered  pharmacist  may  take  charge  of  a  drug  store  or 
pharmacy  during  the  temporary  absence  of  the  owner  or  manager. 
The  manager  of  a  business  is  not  necessarily  the  owner  thereof. 
Ordinarily  the  word  "manager"  means  one  who  has  the  conduct 
or  direction  of  anything  as  the  manager  of  a  theatre,  of  a  lottery, 
of  a  ball,  etc.  *  *  *  It  is  often  applied  to  an  officer  of  a  cor- 
poration chosen  to  superintend-  its  affairs.  Words  &  Phrase- 
Vol,  V,  4319. 

No  one  would  seriously  question  the  right  of  any  person  to 
become  the  owner  of  a  stock  of  drugs  or  of  a  drug  store.  Cer- 
tainly then  an  assistant  registered  pharmacist  could  become  such 
owner,  and  could  employ  a  manager,  and  take  charge  of  the 
drug  store  under  his  supervision  and  in  his  presence,  and 
could  compound  medicines  and  sell  poisons,  and  during 
the  temporary  absence  of  the  manager,  perform  such  duties  as 
might  be  performed  by  the  manager  were  he  present;  and  under 
the  law  would  have  the  right,  in  such  cases,  to  sell  intoxicating 
liquors  for  medicinal,  mechanical,  scientific  and  sacramental  pur- 
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poses  as  set  out  in  Section  2860  of  the  Political  Code,  the  man- 
ager of  the  pharmacy,  being  a  registered  pharmacist,  would  un- 
doubtedly have  the  right  to  sell  intoxicating  liquors  under  the 
provisions  of  this  section.  Black  on  Intoxicating  Liquors,  Section 
213. 

We  beheve  the  word  *'and''  in  this  section  (2860)  should  be 
construed  "or''  to  give  the  proper  meaning  to  the  -statute  originally 
intended  by  the  legislature. 

"The  words  'and'  and  'or*  when  used  in  a  statute  are  con- 
vertible as  the  sense  tnay  require.  A  substitution  of  one  for  the 
other  is  frequently  resorted  to  in  the  interpretation  of  a  statute, 
when  the  evident  intention  of  the  law  maker  requires  it.''  Words 
&  I^irases  Vol.  i,  page  388.  Citing  People  v.  Rice,  23  N.  E.  846, 
847,  138  N.  Y.  151 ;  Eisfield  v.  Kenv\x)rth,  50  la.  380,  391 ;  Collins 
Granite  Co.  v.  Devereaux,  ^2  X.  E.  (Me.)  442,  425;  Williams  v. 
Poor,  21  N.  W.  753,  755,  65  la.  510;  Price  v.  Forrest,  35  Atl. 
1075,  1080,  64  X.  J.  Eq.  669;  Words  &  Phrases  Vol.  i,  page  388, 
citing  Seaton  v.  Grimm,  81  X.  W.  225,  226,  10  la.  145;  Words 
&  Phrases  Vol  i,  page  389,  citing  Streetor  v.  People,  69  111.  595, 
597. 

The  defendant  claims  that  the  court  erred  in  refusing  to 
strike  from  the  record,  the  testimony  of  Peter  Person,  one  of  the 
witnesses  for  the  state,  on  the  ground  that  the  evidence  was  in- 
competent, irrelevant,  and  immaterial  and  not  showing  that  there 
was  any  sale  of  intoxicating  liquors,  or  any  engaging  the  busi- 
ness by  the  defendant,  his  agent  or  employe,  and  it  i-s  too  remote^ 
in  point  of  time  and  does  not  tend  to  prove  the  offense  charged  in 
the  information. 

This  evidence  was  prejudicial  to  the  rights  of  the  defendant 
and  should  have  been  striken  out  by  the  lower  court.  Being  evi- 
dence tending  to  show  the  commis-sion  of  a  former  similar  offense, 
we  think  the  weight  of  authority  is  strongly  against  its  admis- 
sion.    Underbill   on    Criminal   Evidence,    Section   87. 

The  court  erred  in  denying  defendant's  motion  to  strike  from 
the  record  all  testimony  as  to  sales  of  intoxicating  liquor  made 
by  the  defendant  in  December,  1909;  for  the  reason  that  they  were 
irrelevant,  incompetent  and  immaterial  and  that  they  did  not  tend 
to  show  the  guilt  of  the  defendant,  and  no  continuous  business. 
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The  court  erred  in  refusing  to  advise  the  Jury  to  return  a 
verdict  of  "xjot  guilty"  at  the  close  of  the  state's  testimony,  on 
'motactti  of  the  defendant. 

If  engaging  in  the  business  on  any  one  day  is  a  sq^arate  and 
complete  offense,  there  is  no  evidence  whatever  on  which  to  find. 
the  defendant  guilty  of  the  offense  charged  in  the  information,  on 
December  17,  1910,  and  the  state  having  given  evidence  of  -sales 
on  different  days  it  was  proper  that  they  should  elect  the  date  upon 
which  they  would  rely  for  the  conviction  of  this  defendant.  There- 
fore, the  court  erred  in  not  advising  the  jury  to  acquit  the  defend- 
ant of  the  offense  as  charged. 

That  part  of  the  trial  court's  instruction,  set  out  in  error  num- 
ber seventeen  of  the  assignment  of  errors,  was*  misleading  to  the 
jury  and  was  erroneous  for  the  following  reasons. 

(i)  That  the  instructions  misstated  the  law  in  that  portion 
in  which  the  court  stated  it  was  not  necessary'  that  any  sales  were 
made  on  December  17,  1910,  but  if  the  jury  believed  from  all  the 
evidence  of  the  transaction,  or  matters  before  or  after  that  date 
that  the  defendant  was  at  said  time  engaged  in  the  business,  then 
it  was  their  duty  to'  find  him  guilty  of  the  offense  charged. 

We  think  that  it  was  necessary  to  show  that  the  defendant 
was  on  December  17,  1910,  engaged  in  the  business  of  selling  in- 
toxicating liquors  before  he  could  be  convicted  of  an  offense  com- 
mitted on  that  date.  Section  2838  of  the  Political  Code  provides 
that  each  violation  of  the  provisions  of  that  article  on  the  same 
day  or  different  days  should  be  a  separate  and  complete  offense. 
We  therefore  must  conclude  that  if  a  man  was  not  selling  in- 
toxicating liquors  on  a  specified  date,  he  could  not  be  convicted  of 
having  committed  the  offense  on  that  date. 

Royal  C.  Johnson,  Attorney  General,  M,  Harry  O'Brien,  As- 
sistant Attorney  General,  M,  /.  Russell,  State's  Attorney,  for 
Respondent. 

The  defendant  was  liable  for  the  crime  charged  in  the  in- 
formation as  a  result  of  sales  of  intoxicating  liquor  either  by  him- 
self, or  by  Mr.  Hague  as  his  clerk  or  partner.  There  is  abundance 
of  evidence  showing  that  defendant    sold  liquor  in  person.    He  was 
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not  protected  by  his  certificate  as  Registered  Assistant  Pharmacist. 
Sections  272-4,  Pol.  Code,  define  a  registered  pharmacist  and  a 
registered  assistant  pharmacist.  Section  2860,  Pol.  Code,  only 
makes  it  lawful  for  a  registered  pharmacist  to  sell  intoxicatmg 
liquors,  and  it;  was  clearly  not  the  intention  of  the  Legislature  to 
include  registered  assistant  pharmacists,  or  it  would  have  expressly 
mentioned  the  term  "registered  assistant  pharmacists"  also.  The 
words,  in  Section  274,  Pol.  Code,  "Any  registered  assistant  phar- 
macist shall  have  the  right  to  compound  medicines  or  sell  poisons 
under  the  direct  supervision  of  a  registered  pharmacist  and  he 
may  take*  charge  of  a  drug  store  or  pharmacy  during  the  tem- 
porary absence  of  the  owner  or  manager  thereof,"  as  modified 
by  the  proviso,  "that  nothing  herein  shall  be  Construed  as  giving 
such  assistant  authority  to  continuously  perform  any  of  the  duties 
herein  mentioned  except  under  the  supervision  and  in  the  presence 
of  the  manager,"  cannot  be  construed  so  loosely  as  to  authorize 
this  defendant  to  sell  intoxicating  liquor  without  a  license,  or  exer- 
cise the  right  to  sell,  which  was  given,  strictly  to  registered  phar- 
macists only,  in  Section  2860,  Pol.  Code. 

Respondent  has  incorporated  an  additional  statement  of  facts 
in  its  brief  for  the  purpose  of  showing  that  the  evidence  apparently 
proved  to  the  jury  'beyond  all  reasonable  doubt  that  defendant  was 
engaged  in  the  business  of  selling  intoxicating  liquors,  and  not 
only  made  personal  sales,  but  also  allowed  sales  to  be  made  by  Mr. 
Hague  in  his  presence,  and  consented  and  acquiesced  therein. 

These  errors  relate  to  the  refusal  of  the  court  to  strike  out  the 
testimony  of  Peter  Pierson  and  all  evidence  of  sales  by  the  de- 
fendant in  December,  1909.  We  do  not  consider  these  assignments 
reviewable  by  this  court,  but  in  case  they  are  properly  before  the 
court  we  think  this  evidence  was  clearly  admissible  under  the  in- 
formation as  showing  "an  engaging  in  the  business"  and  a  con- 
tinuous business.  All  such  evidence  is  admissible  under  the  in- 
formation, if  it  related  to  facts  occurring  any  time  within  the 
period  of  limitation.  23  Cyc.  227,  240,  262-3,  269,  276;  Black  on 
Intoxicating  Liquors,  Sections  460,  482;  State  v.  Burchard,  4  S.- 
D.  548,  75  N.  W.  491. 

This  evidence  was  also  admissible  for  the  purpose  of  showing 
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what  kind  of  trade  the  defedant  catered  to,  the  large  number  of 
persons  going  to  and  coming  away  from  his  place  in  an  intoxicated 
condition,  the  character  of  his  customers,  the  character  of  his 
place  of  business,  and  to  establish  that  he  was  engaged  in  the 
business  of  selHng  intoxicating  liquors.     23  Cyc.  351. 

The  verdict  of  not  guilty  was  properly  not  directed  where  there 
was  some  evidence  of  "an  engaging  in  the  business"  on  that  day. 
Error  cannot  be  predicated  upon  the  refusal  of  the  (5ourt  at  the 
close  of  the  state'»s  case  to  advise  the  jury  to  return  a  verdict  of 
not  gfuilty,  as  the  jury  is  not  bound  by  such  advice.  State  v. 
Albertson,  (N.  D.)  128  N.  W.  1122;  Section  376  Criminal  Pro- 
cedure. 

The  defendant  complains  of  the  court's  instructions  that  it 
was  not  necessary  that  any  sales  were  made  on  December  17,  1910. 
There  is  no  error  in  this  assignment.  Where  the  information 
charges  that  defendant  "engaged  in  the  business  of  selling  in- 
toxicating liquor  without  a  license"  as  distinguished  from  the 
offense  of  an  unlawful  sale,  there  must  be  some  evidence  of  con- 
tinuing in  the  business  and  a  single  act  or  sale  is  not  sufficient  to 
establish  this  fact.   -23  Cyc.  276. 

HANEY,  J.  The  information  charges  that  the  defendant 
was  engaged  in  the  business  of  selling  intoxicating  liquors,  with- 
out a  license,  in  Hamlin  county,  on  October  25,  1910.  On  the  trial 
It  was  stipulated  that  the  defendant  had  no  :permit  to  sell  during 
1910.  On  defendant's  motion,  the  state  was  required  to  elect,  and 
elected'  to  rely  upon  December  17,  1910,  as  the  date  of  the  alleged 
offense.  So  the  material  issue  for  the  jtiry  was  whether  the  de- 
fendant was  engaged  in  the  alleged  business  on  that  date. 

[1,2]  The  state  having  rested,  the  defendant  moved  to  strike 
{rom  the  record  "all  testimony  as  to  transactions  which  occurred, 
and  as  to  sales  of  intoxicating  liquors  made,  either  by  the  defend- 
ant or  his  clerk,  during  the  month  of  December,  1909,  for  the 
reason  that  they  are  incompetent,  irrelevant,  and  immaterial,  and 
being  a  little  less  than  one  year  prior  to  the  time  charged  in  the 
information  that  the  defendant  was  guilty  of  the  offense;  for  the 
reason,  further,  that  there  is  no  evidence  tending  to  show  that  there 
was  any  continuing  business  from  said  December,  1909,  up  to  the 
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time  alleged  in  the  information,  and  also  the  time  elected  by  the 
state,  which  was  December  17,  1910."  This  motion  was  properly 
overruled.  It  was  not  sufficiently  definite  and  certain  as  to  the 
testirnony  sought  to  be  excluded ;  nor  was  any  transaction  disclosed 
by  the  evidence  too  remote  to  be  admissible. 

[3]  Reversible  errors  cannot  be  predicated  upon  the  refusal 
of  the  court  to  advise  an  acquittal.  In  a  criminal  action  in  this 
state,  the  court  is  only  authorized  to  advise;  it  cannot  direct 
a  verdict.  Rev.  Code  Crim.  Pro.  §  376.  The  following  conclusions 
of  the  Supreme  Court  of  California  as  to  the  effect  of  the  statute 
meet  with  our  approval :  "It  must  be  borne  in  mind  that  the  court 
has  no  such  power  to  control  the  action  of  the  jury  as  in  civil  cases ; 
for  in  criminal  cases  the  court  cannot  direct,  but  only  'advise/  an 
acquittal.  We  cannot  say,  therefore,  that  defendants  were  preju- 
diced by  the  refusal  so  to  advise,  since  the  jur}'  might,  notwith- 
standing the  advice,  have  found  the  defendants  guilty;  and,  if 
so,  the  verdict  could  not  be  set  aside,  upon  the  ground  that  the 
jury  had  disobeyed  or  disregarded  the  instruction  of  the  court, 
but  only  upon  motion  for  a  new  trial  upon  the  ground  that  the 
verdict  was  not  sustained  by  the  evidence.  The  obvious  effect 
of  this  provision  of  the  Penal  Code  is  to  take  from  the  court  the 
jx>wer  to  determine,  as  a  matter  of  law,  at  the  close  of  the  evi- 
dence for  the  prosecution,  that  the  evidence-  is  insufficient  to 
justify  a  conviction."  People  v.  Daniels,  105  Cal.  262,  38  Pac. 
720. 

The  remaining  assignments  of  error  relate  to  the  instructions 
and  sufficiency  of  the  evidence.  It  is  undisputed  that  tlie  de- 
fendant was  connected  with  the  drug  business  conducted  in 
Hamlin  county  from  March,  1909,  to  the  time  of  the  trial.  The 
state's  evidence  tended  to  prove  sales  of  intoxicating  liquors  by 
the  defendant,  or  with  his  knowledge  and  consent,  in  October  and 
December,  1909,  in  September,  October,  and  November,  1910,  and 
on  several  occasions  subsequent  to  December  17,  1910,  the  date 
of  the  alleged  offense  relied  upon  by  the  state.  It  also  tended  to 
prove  delivery  to  defendant  by  the  railroad  company  of  unusual 
quantities  of  intoxicating  liquors  at  different  times  preceding  such 
date.     The  defendant  testified  that  he  was  an  assistant  registered 
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I^arrhacist  from  1908  to  about  January  19,  191 1,  wh^en  he  receiv- 
ed a  reg^stere<J  pharmacist ''s  certificate;  that  one  Hage,  a  regis- 
tered pharmacist,  who,  together  with  the  defendant  gave  personal 
attention  to  the  business  conducted  at  the  place  of  the  alleged 
crime,  was  in  partnership  with  the  defendant  from  March  to  No- 
vember, 1910;  that  the  liquors  received  from  the  railroad  company 
were  all  used  in  compounding  drugs  and  medicines;  and  that  he 
"did  not  remember''  having  rriade  any  of  the  sales  described  by  the 
witnes^ics  for  the  state. 

[4]  The  court,  in  effect,  charged  that  it  was  not  material 
whether  any  sales  occurred  on  December  17,  1910,  the  date  re- 
lied upon;  that  the  real  issue  was  whether,  on  that  date,  the  de- 
fendant was  engaged  in  a  business  consistitng,  in  whole  fjf  in  part, 
of  the  sale  of  intoxicating  liquors;  that  it  was  no  defense  if  he  was 
at  that  time  a  regis-tered  assistant  pharmacist;  and  that  the  fact 
that  Hjage  was  a  registered  pharmacist  was  immaterial,  unless  he 
was  a  bona  fide  owner  of  an  inerest  in  the  drug  business.  The 
last  pro|x>sitiion  was  more  favorable  to  the  defendant  than  was 
justified  by  the  evidence,  for  the  reason  that  the  defendant's  own 
testimony  s-howed  that  Hage  had  no  interest  in  or  connection  with 
the  business  on  the  date  of  the  alleged  offense.  Hence  the  only 
questions  requiring  attention  are  whether  it  was  necessary  for  the 
state  to  prove  sales  on  the  precise  date  relied  upon,  and  whether 
the  defendant's  assistant  pharmacist's  certificate  constituted  any 
defense  if  he  was  engaged  in  the  alleged  business  on  that  date. 
"The  gi^t  of  the  offen'se  is  the  engaging  in  the  business  without  the 
required  license."  State  v.  Williams,  11  S.  D.  64,  75  N.  W.  815. 
The  elements  of  the  crime  are :  ( i )  The  procurement  or  possession 
of  intoxicating  liquors  with  intent  to  sell  the  same,  and  (2)  the 
carrying  out  of  such  intent  by  one  or  more  sales.  One  does  not 
cease  to  be  engaged  in  his  chosen  business  by  reason  of  his  omi's- 
sion  to  make  sales  on  one  or  more  days  of  each  month.  It  was 
therefore  wholly  immaterial  whether  any  sales  occurred  on  the  pre- 
cise day  relied  upon.  The  defendant  was  engaged  in  the  alleged 
busfiness  on  that  date  if  he  continued  in  possession  of  intoxicating 
liquors,  and  was  ready  and  willing  to  sell  the  same  whenever  a 
purchaser  appeared. 
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The  effect  of  the  defendant's  certificate  as  an  assistant  reg- 
istered pharmacist  was  not  misapprehended  by  the  learned  trial 
court.  The  only  theory  upon' which  it  could  be  cons-iklered  ma- 
terial would  be  that  the  unlawful  sales  by  reason  thereof  constituted 
an  offense  under  section  2860  of  the  Political  Code,  as  amended  by 
chapter  176  of  the  Laws  of  1907,  a  different  offense  from  that 
charged  in  this  action ;  such  theory  being  untenable,  for  the  reason 
that  section  2860  by  its  terms  applies  only  to  registered  pharma- 
cists. 

The  evidence  was  amply  sufficient  to  justify  the  jury  in  find- 
ing the  defendant  was  in  possession  of  intoxicating  li'quors  with  in- 
tent to  sell  the  same  at  retail;  that  he  w^as  engaged  in  the  alleg- 
ed unlawiul  business  on  December  17,  1910,  the  date  relied  upon 
by  the  state. 

The  judgment  of  the  circuit  court  if  affirmed. 


STATE  ex  rel.  Seim.,  Appellant,  v.  CRONIN  et  al.,  Respondents. 

(137  N.  W.  593.) 

1.  Findings — Sufficiency   of    Evidence — ^Review — ^Freeholder — ^Fraud. 

Judgment  on  findings  of  fact  by  trial  court,  are  presump- 
tively riglit;  and  unless  the  evidence  clearly  preponderates 
against  such  findings,  they  will  be  affirmed.  So  held,  where 
they  involve  an  issue  of  fraud  in  obtaining  land  sale  contracts 
under  which  claim  is  made  .that  the  holders  are  freeholders. 

2.  Intoxicating    liiquors  —  liocal    Option  —  Freeholders*    Petition  — 

Fraudulent  Purchase  of  Land. 

Under  a  proceeding  by  prohibition  to  restrain  submission  to 
vote  of  question  whether  liquors  should  be  &old  at  retail,  on 
ground  that  signers  of  petition  for  such  submission  had  fraud- 
ulently acquired  title  to  small  tracts  of  realty  in  order  to 
qualify  them  as  ipetitioners ;  held,  the  evidence  is  sufficient  to 
support  trial  court's  finding  that  a  sufficient  number  of  signers 
were  freeholders. 

(Opinion  filed  October  1,   1912.) 

Appeal  from  Circuit  Court,  Grant  County.  Hon.  Frank 
McNuivTY,  Judge. 

Proceeding  in  the  nature  of  a  writ  of  prohibition  by  the  State, 
on  the  relation  of  C.  L.  Seim,  against  T.  R.  Cronin  and  others,  to 
restrain  and  prohibit  submission  to  a  vote  of  question  of  sale  of 
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intoxicating  liquor  at  retail.     From  a  judgment  denying  a  preemp- 
tory  writ  of  prohibition,  and  from  an  order  denying  a  new  trial, 
^plaintiff  appeals.    Affirmed. 

See,  also,  this  case  on  motion  to  dismiss  the  appeal,  =-  S. 

D.  ,  137  N.  W.  592. 

Geo.  S.  Rix,  for  Appellant.. 

We  claim  that  the  proof  shows  that  one  Mr.  Schultz,  who  was  a 
man  running  the  saloon  at  Albee,  purchased  an  acre  tract  of  land 
on  the  30th  day  of  January,  1908,  a  short  time  prior  to  the  time 
when  it  was  necessary  to  procure  signers  on  the  petition  asking  for 
a  vote  on  the  license  question  and  that,  coupled  with  the  fact  that 
on  the  identical  day  he  gave  contracts  for  deeds,  signed  by  himself 
and  the  purchasers  to  various  persons,  nine  in  number,  and  that 
he  had  no  other  real  estate  in  Albee,  that  the  proposition  is  clearly 
shown  to  have  been  to  qualify  these  men  to  s«ign  these  liquor  peti- 
tions. A  conveyance  or  transaction  had  for  the  purpose  of  qualify- 
ing these  men  to  sign  liquor  petitions,  cannot  be  cured  by  the  lapse 
of  time  no  more  than  fraud  can  be  cured  by  time. 

The  evidence  s-hows  that  no  legal  plat  was  ever  filed  in  the 
office  of  the  Register  of  Deeds  as)  required  by  law.  Article  14  of 
the  political  code,  page  258. 

We  will  next  consider  the  authorities  governing  the  question 
of  bona  fide  freeholders  and  ask  the  court  to  examine  these  au- 
thorities and  to  consider  the  facts  in  these  cases  and  note  thedr 
similariy  to  the  cau'se  at  bar  and  the  way  that  a  question  of  good 
faith  is  determined.  Bennett  et  al.,  v.  Otto  et  al.j  94  N.  W.  80. 
Colglazer  v.  Mclary  and  Martin,  98  N.  W.  670.  In  re  Powell,  119 
N.  W^  9;  Dye  v.  Reser  et  al.,  112  N.  W.  332;  Powell  v.  Morrill 
et  al.,  119  N.  W.  9;  Marcia  v.  Yost  et  al.,  124  N.  W.  460;  3  Atl. 

65- 

If  the  rule  adopted  by  the  trial  court  was  adhered  to  it  means 
that  any  voter  who  has  a  deed  recorded  to  the  smallest  conceivable 
area  of  real  estate  is  .a  competent  signer.  It  may  be  argued  if  the 
legislature  desired  any  limitations  or  qualifications  to  be  placed 
upon  freeholder  voters  that  it  was  the  duty  of  the  legislature  to 
prescribe  them.  It  might  have  been  made  clearer  if  the  legislature 
3— Vol.   30.  S.  D. 
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had  fixed  such  limitations,  but  because  the  legislature  failed  to  do 
so  the  courts  should  not  shiit  their  eyes  to  the  true  intent  and 
spirit  of  the  lawmakers  and  open  the  doors  to  the  perpetration  of 
fraud. 
•    Thos.  L.  Bouck,  for  Respondents. 

It  will  be  presumed  that  there  was  some  competent  evidence 
to  sustain  the  findings,  and  upon  a  case  presented  as  this  one  is, 
this  court  will  not  review  the  sufficiency  of  the  evidence.  "This 
rule  has  been  so  long  established  in  this  court  that  a  citation  of 
authoritiies  is  unnecessary."  State  v.  Doran,  Supra;  Ricker  y. 
Stott,  13  S.  D.  208;  83  N.  W.  47;  Hill  V.  Whale  Min.  Co.,  15  S.  D. 
574;  90  N.  W.  853;  Tom  Sweeney  Hdw.  Co.  v.  Gardner,  18  S. 
D.  166;  99  N.  W.  1005;  Clark  v.  Connors,  18  S.  D.  600;  loi  N. 
W.  833. 

Freeholders.  Sec.  245,  Rev.  Civ.  Code,  1903,  defines  a  free- 
hold estate  as  follows:  Sec.  245. — ^"Estates  of  inheritence  and  for 
life  are  called  estates  of  freehold." 

Sec.  242,  Rev.  Civ.  Code,  1903,  is  as  follows:  Sec.  242. — 
"Every  estate  of  inheritance  is  a  fee,  and  every  such  estate  \vhen 
not  defeasible  or  conditional,  is  a  fee  simple  or  an  absolute  fee." 

Each  of  the  parties  above  mentioned,  whose  qualifications  are 
questioned,  arc  owners  in  fee  of  the  lots  so  deeded  to  them  as 
shown  by  the  evidence.  There  is  no  question  rai'sed  but  that  they 
are  legal  voters,  and  being  such  legal  free  holder  voters,  were 
qualified  to  sign  the  petition. 

Again  referri'ng  to  Chapt.  166  of  the  Laws  of  1903,  the  at- 
tention of  the  court  is  called  to  the  fact  that  the  only  requirement 
under  that  law  to  qualify  a  person  to  sign  a  j>etition  is,  that  he 
shall  be  a  legal  freeholder  voter.  No  limitations  or  other  require- 
ments are  placed  upon  that  qualification. 

"While  the  court  must  seek  for  and  give  eflfect  to  the  mean- 
ing of  the  lawmakers,  its  research  must  not  extend  beyond  legis- 
lative language  when  couched  in  words  that  are  free  from  any 
ambiiguity,  and  it  is  not  within  the  judicial  power  to  create  a  pub- 
lic offense  by  supplying  words  in  a  statute. ''  Ex  parte  Brown, 
21  S.  D.  515;  114  N.  W.  303;  Lake  Co.  v.  Rollins,  130  U.  S. 
262;  32  L.  Ed.  1060;  36  Cyc,  page  11 14. 
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Article  14  of  the  Pol.  Code,  1903,  does  not  apply. 

"Fraud  is  never  presumed,  but  must  be  affirmatively  proved. 
On  the  contrary,  the  presumption,  if  any,  is  in  favor  of  innocence ; 
the  burden  falls  on  him  who  asserts  fraud  whether  he  be  plain- 
tiff or  defendant  to  establish  it  by  proving  every  material  element 
in  the  cause  of  action  by  a  preponderance  of  the  evidence,"  20 
C>x.  108;  Crocket  v.  Miller,  96  N.  W.  491 ;  Hayrock  v.  Surerus,  9 
N.  D.  28;8i  N.  W.  36. 

"The  burden  of  conclusively  proving  the  non-existence  of 
good  faith  and  the  existence  of  fraud  is  on  the  relator.  Good 
faith  is  the  oppiofeite  of  fraud  and  bad  faith  and  its  non-existence 
must  be  established  by  proof."  McConnell  v.  Street,  17  III.  253. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff,  C.  L.  Seim, 
from  a  judgment  entered  m  favor  of  the  defendants.  The  pro- 
ceeding is  in  the  nature  of  a  writ  of  prohibition  to  restrain  and 
prohibit  the  defendants  from  submttmg  to  a  vote  the  question, 
"Shall  intoxicating  liquors  be  sold  at  retail  in  the  town  of  Albee?" 
upon  the  ground  that  the  petition'  filed  with  the  clerk  of  the  town 
of  Albee  did  not  contain  the  signatures  of  25  legal  freeholder 
voters  of  said  town.  It  is  alleged  in  the  complaint  of  the  appel- 
lant, in  substance,  that  said  petition  did  not  contain  the  names  of 
more  than  16  legal  freeholder  voters,  although  it  purported  to  have 
27  legal  signers  thereto;  that  the  10  persons  named  in  tlie  com- 
plaint were  not  qualified  to  sign  a  liquor  petition  asking  for  a 
.  vote  on  that  question ;  that  the  records  failed  to  disclose  that  they 
had  title  to  real  property,  although  some  of  them  had  contracts  for 
the  purchase  of  small  tracts  of  land  within  the  limits  of  the  town 
of  Albee;  that  these  titles  came  from  one  C.  L.  Schultz,  a  saloon 
keeper  at  that  plate;  that  whatever  title  they  had  to  real  estate  in 
the  town  of  Albee  was  conveyed  to  them  by  said  Schultz,  and  was 
only  held  for  the  purpose  of  qualifying  them  to  sign  liquor  peti- 
tions, an-d  they  had  no  real  i'nterest  or  title  in  any  real  estate ;  that 
the  petition  in  question  was  signed  in  the  months  of  January  and 
February,  191 1 ;  and  filed  with  the  town  clerk  on  the  2nd  day  of 
February,  191 1,  and  that  upon  this  petition  the  town  trustees,  de- 
fendants herein,  were  about  to  submit  the  question  to  the  voters 
of  said  town. 
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The  answer  admitted  the  filing  of  the  petition;  that  the  defend- 
ants were  about  to  stibmit  the  question  to  the  voters  of  the  town, 
but  denied  that  the  petition  was  not  signed  by  25^  legafl  free- 
holders, but,  on  the  contrary,  alleged  that  the  petition  was  sign- 
ed by  27  legal  freeholders  of  said  town,  each  and  every  one  of 
whc»n  was  qualified  to  sdgn  said  petition,  and  denied  the  other 
allegations  of  the  complaint. 

On  the  trial  the  couit,  inter  alia,  found  **that  said  petition  so 
filed  on  the  2d  day  of  February,  191 1,  was  signed  by  27  legal 
freeholder  voters  of  said  town  of  Albee,  each  and  every  one  of 
w^hom  was  qualified  to  sign  said  petition;"  that  the  persons  nam- 
ed in  the  petition,  alleged  not  to  be  qualified  to  sign  the  same, 
were,  and  each  of  them,  at  the  time  they  signed  said  petition,  legal 
freeholder  voters  of  said  town,  and  legally  qualified  and  entitled 
to  sign  said  petition  under  the  laws  of  this  state,  and  each  of  the 
said  persons  w^ere  residents,  electors,  and  owners  in  fee  of  lands 
in  said  town  of  Albee.  The  court  concluded  from  its  findings  that 
the  defendants  were  entitled  to  judgment  denying  a  premptory  writ 
of  prohibition,  and  judgment  was  accordingly  entered  in  favor  of 
the  defendants.     Motion  for  new  trial  was  made  and  denied. 

Thi's  court  recently  decided,  in  the  case  of  State  ex  rel.  Oil- 
man V.  Weide  et  al..  135  N.  W.  6cX>,  that  persons  holding  con- 
tracts for  the  purchase  of  real  estate  are  freeholders,  within  the 
meaning  of  the  statute  recjuiring  the  petition  upon  the  question  as 
to  whether  or  not  intoxicating  Iquors  shall  be  sold  at  retail  shall 
be  signed  by  25  legal  freehoklers. 

[i]  The  only  question  to  be  considered,  therefore,  on  this 
appeal  i's  as  to  whether  or  not  such  purported  freeholders  obtain- 
ed their  title  fraudulently,  for  the  purpose  of  qualifying  them  to 
sign  the  petition.  This  question  is  one  necessarily  of  fact :  and  the 
court  in  eflFect  found  that  the  title  acr[uired  by  these  persons  was 
not  fraudulent  acquired,  for  the  purpose  of  qualifying  them  to 
sign  said  petition.  The  findings  of  the  court  are  presumptively 
right ;  and,  unless  the  evidence  clearly  preponderates  against  such 
finding,  the  judgment  of  the  court  below  must  be  affinned  The  evi- 
dence in  the  case  is  voluminous,  and  no  useful  purpose  would  be 
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served  by  setting  it  out  in  full  in  this  opinion,  and  a.  brief  summary 
must  suffice.  .      . 

[2]  It  is  disclosed  by  the  evidence  that  in  the  fall  of  1908 
Schultz,  from  whom  the  persons  who  signed  the  petition  claimed 
titles,  wiiich  are  alleged  to  be  fraudulent,  purchased  an  acre  of 
land  within  the  limits  of  the  town  of  Albee  on  the  south  side  of 
-the  railroad,  and  about  400  feet  from  the  railroad . right  of, way; 
that  there  are  no  buildings  or  improvements  in  that  vicinity,  and 
that  the  one  acre  purchased  by  Schultz  was  divided  up  into  9  lots, 
and  contracts  given-  to  the  various  parties,  respectively,  for  the 
sale  of  said  lots;  that  the  parties  so  contracting  to  purchase  said 
lots,  and  who  subsequently  received  quitclaim  deeds  for  the  sam.e, 
have  made  no  improvements  thereon.  But  all,  or  nearly  all,  of 
these  persons  were  called  as'  witnesses  on  the  part  of  the  defend- 
ants, and  testified  that  their  res-pective  purchases  were  made  in 
good  faith,  and  not  with  any  fraudulent  intent.  While  there  were 
some  circumstances  proven  that  might  create  a  susi^icion  that  the 
transactions  between  Schultz  and  the  respective  parties  were  made 
with  a  view  of  enabling  them  to  sign^  the  petition,  their  denial  of 
any  fraudulent  intent  on  their  part,  and  their  assertion  that  they 
entered  into  the  contracts  or  received  the  deeds  in  good  faith,  and 
without  any  fraudulent  intent,  clearly  authorized  the  findings  of 
the  court  in  favor  of  the  defendants.  There  was  therefore  no  pre- 
ponderance of  evidence  against  the  findings  of  the  court;  but,  in 
view  of  the  evidence  as  to  the  good-  faith  of  the  respective  f)arties 
in  making  the  contracts  and  receiving  the  deeds,  the  court  could 
not  have  consistently  found  otherwise  than  in  favor  of  the  de- 
fendants. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


GRIGSBY,  Appellant,  v.  PLANKINTON  BANK,  et  al.,  Respon- 
dents. 
-  (105  N.  W.  247.) 

Action— Quieting    Title — Amended   Answer   for    Foreclosure   of   Mort- 
gage—Counterclaim— Delay. 

In  an  action  to  quiet  title  to  realty,  held,  following  the  decis- 
ion of  this  court  in  Murphy  v.  Plankinton  Ba^k,   20  S.   D.   178, 
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105  N.  W.  24  5,  that,  .while  the  defendant  l?ank's  right  to  fore- 
close its  alleged  mortgage  on  the  land  exists,  yet  its  right  to 
foreclose  it  in  this  action,  asserted  at  so  late  a  date,  will  he 
denied,  and  the  former  order  of  this  court,  allowing  an  amended 
answer  hy  way  of  such  'foreclosure,  is  modified,  and  the  order 
appealed  from  is,  to  that  extent,  reversed. 

(Opinion     filed  March     1,     1906.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph 
W.  Jones,  Judge. 

On  rehearing.  Action  by  William  E.  Grigsby  against  The 
Pl'ankinton  Bank  and  others,  to  quiet  title  to  realty.  From  an  or- 
der granting  defendants'  motion  to  serve  and  file  an  amended 
answer  and  counterclaim,  plaintiff  appeals.  Former  opinion  modi- 
fied, and  order  appealed  from  modified. 

For  former  opinion,  see  i8  S.  D.  330;  100  N.  W.  1127. 

Grigsby  &  Grigshy,  and  Dazns,  Lyon  &  Gates  (Aikens 
&  Judge,  of  counsel),  for  Appellant. 

Rogde  &  Winans  {James  F,  Trottman,  of  counsel),  for  Re- 
spondents. 

No  brief  "was  filed  by  either  part}'  upon  the  points  involved 
in  the  a;ppeal  from  said  order. 

FULLER,  P.  J.  This  case  comes  to  this  court  on  appeal 
from  an-  order  granting  defendants'  motion  to  serve  and  file  an 
amended  answer  and  counterclaim  in  an  action  to  quiet  title  to 
real,  property.  For  the  reason  stated  in  Murphy  v.  Plankinton 
Bank,  105  N.  W.  245,  presented  upon  the  same  abstract  and  briefs 
and  decided  herewith  on  rehearing,  such  order  is  reversed  to  the 
extent  that  the  same  provides  for  the  foreclosure  of  an  alleged 
mortgage  on-  the  lands  in  controversy,  and  the  case  is  remanded, 
with  the  direction  that  the  court  below  eliminate  from  such 
amended  answer  and  counterclaim  all  allegations  essential  to  fore- 
closure of  the  mortgage. 


GARRIGAN,  Respondent,  v.  THOMPSON,  et  al..  Appellants, 
(loi  N.  W.  1 135.) 
(Opinion  filed  June  3,  1903.) 
Appeal  from  Circuit  Court,  Minnehaha  County.     Hon.  Joseph 
W.  Jones,  Judge. 
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Action  by  Mary  Garrigran,  as  widow  of  Michael  Garrigan,  de- 
ceased, against  John  Thompson  and  others.  From  a  judgment  for- 
plaintiff,  and  from  an  order  denying  a  new  trial,  defendants  ap- 
peal.   Affirmed. 

Robertson  &  Dougherty,  and  Kittredge,  Wincms  &  Scott,  for 
Appellants. 

Joe  Kirby,  for  Respondent. 

For  points  of  respective  counsel,  see  Garrigan  v.  Kennedy  et 
al.,  19  S.  D.  II,  in  which  case  substantially  the  same  briefs  were 
filed. 

CORSON,  P.  J.  This  is  an  action  by  the  plaintiff,  as  widow 
of  Michael  Garrigan,  deceased,  against  John  Thompson,  as  prin- 
cipal, and  Gunerius  Thompson  and  Thos.  Torson,  as  sureties,  on  a 
saloon  keeper's  bond,  to  recover  damages  for  the  loss  of  support 
for  herself  and  child,  caused  by  the  intoxication  of  her  husband 
by  means  of  intoxicating  liquors  sold  or  given  to  him  by  the  de- 
fendant John  Thompson.  Verdict  and  judgment  being  in  favor 
of  the  plaintiff,  defendants  have  appealed.  .  The  evidence  in  this 
case,  rulings  of  the  court,  and  questions  presented  for  review  are 
substantially  the  same  as  in  the  case  of  Mary  Garrigan  v.  Samuel 
Kennedy  et  al.,  19  S.  D.  11 ;  loi  N.  W.  1081,  in  which  an  opin- 
ion has  this  day  been  handed  down  affirming  the  judgment  of  the 
court  below  and  order  denying  a  new  trial.  For  the  reasons  stated 
in  the  opinitm  in  that  case,  the  judgment  of  circuit  court  and  order 
denying  a  new  trial  in  this  case  are  affirmed. 


WHlITCHER,  Appellant,  v.  FOOTE  et  al.  Respondents. 
(128  N.  W.  1022.) 

Appeal — ^Dismissal  of   Appeal — ^Abandonment— Brief. 

No  brief  having  been  filed  by  appellant,  and  no  stipulation  of 
counsel  or  order  of  court  extending  time  for  serving  and  filing 
brief,  and  no  appearance  having  been  made  by  either  party  on 
the  date  when  the  case  was.  set  for  oral  argument,  the  appeal 
is  held  abandoned,  and  Judgment  of  trial  court  afllrmed. 

(Opinion  filed  December  13,  1910.) 
Appeal  from  Circuit  Court,  Hyde  County.     Hon.  Lyman  T. 
Boucher,  Judge. 
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Action  by  Lewis  E.  Whitcher  against  B.  A.  Foote,  as  adminis- 
u*:a/tor,  and  others.  From  a  judgment  for  defendants,  plaintiff  ap- 
jpeals.    AppC^'  dismissed  and  judgment  below  affirmed. 

I,.  JS.  Whitcher,  in  y.^o.  per.,  Appellant. 

M,  C,  Cunningham,  for  Respondents. 

No  brief  was  filed  by  either  party  upon  this  appeal. 

WHITING,  P.  J.  February  7,  1910,  the  appeal  herein  was? 
taken.  Under  the  rules  of  this  court  -then  in  force,  the  appel- 
ant's  abstract  and  brief  should  have  been  filed  in  this  court  before 
the  opening  day  of  the  April,  191  o,  term  of  this  court.  The  ab- 
stract was  filed  upon  March  17,  1910;  but  no  brief  has  been  filed 
by  appellant.  There  appears  on  file  no  stipulation  extending  time 
for  serving  and  filing  brief,  and  no  order  has  ever  been  entered 

extending  such  time.  This  cause  was  placed  on  the  October,  1910, 
term  calendar  of  this  court,  and  set  for  oral  argument  on  No- 
vember 17,  1910.  No  appearance  was  made  by  either  party  upon 
the  date  so  'set  for  argument. 

The  appeal  herein-  having  been  by  appellant  wholly  abandoned, 
the  judgment  of  the  trial  court  is  affirmed. 


EJORNSON,  Respondent,   v.  ROSTAD,  Appellant. 

1.  Crops — Growing    Crops — ^*'ljand." 

Growing  crops  of  grain  are  fructus  industrlales,  and  under 
Civ.  Code,  Sees.  186-188,  defining  "land,"  exclude  growing 
grain,  and  only  include  such  things  as  are  annexed  to  the  earth 
hy  roots,  such  as  are  deemed  fructus  naturales. 

2.  Evidence — Parol  Evidence— Deeds — Statute  of  Frauds. 

The  execution  and  delivery  of  a  deed  is  only  one  of  the  com- 
ponent parts  of  a  more  oomprehensive  transaction,  and  parts 
of  the  transaction  other  than  the  deed  may  he  shown  hy  parol, 
so  far  as  they  do  not  conflict  with  the  statute  of  frauds  or  vary 
the  terms  of  the  deed. 

3.  Crops — Growing   Grain — ^Peed — ^Reservation   In. 

In  the  absence  of  any  parol  or  other  reservation  or  excep- 
tion, of  a  crop  of  grain  growing  on  land  at  time  of  execution 
of  a  deed  thereof,  the  crop  passes  to  purchaser  under  the  deed. 

4.  Evidence— Deed — Parol   Reservation   of   Crops. 

An  oral  agreement,  /preceding  execution  of  a  deed,  that  the 
growing  crop  on  the  land  conveyed  shall  he  retained  hy  vendor 
as  part  of  the  consideration  inducing  execution  of  deed  may 
he  proved,  where  the  deed  is  silent  on  the  a^estion. 
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5.  ETideiice— Parol  Reservation  of  Crops  from  Land  Deeded. 

Where  a  deed  purporting  to  convey  only  realty  was  executed 
when  crops  were  growing  on  the  land,  parol  evidence  that  be- 
fore the  execution  of  the  deed  it  was  agr^d  that  grantor  should 
convey  the  land,  but  that  as  part  of  the  consideration  grantor 
should  harvest  and  retain  growing  crops,  was  admissible  as 
against  objection  that  it  showed  a  lease  of  the  land,  since, 
under  Civ.  Code.  Sec.  1238,  subd.  5,  a  verbal  lease  for  less 
than  one  year  may  be  created  as  part  of  the  consideration  for 
the  deed,  without  varying  its  terms. 

6.  Crops— Growitfg  Crops — Nature  of   Property. 

Growing  crops  of  grain  may  be  either  realty  or  personalty,  as 
a  grantor  of  the  land  on  which  they  grow  may  Intend. 

(Opinion  filed  September  23,  1912.) 

Appeal   from   Circuit   Court,    Gregory    County.     Hon.    R.    B. 

Tripp,  Judge. 

Action  by  Anna  E.  Bjornson  against  Paul  Rostad,  in  claim 
and  delivery  for  possession  of  wheat  claimed  by  plaintiff  as  owner. 
From  a  judgment  for  pl-aintiff  on  a  directed  verdict,  defendant  ap- 
peals.   Reversed  and  remanded. 

Chas,  A.  Davis,  and  W,  /.  Hooper,  for  Appellant. 

That  the  true  consideration  for  a  deed  can  be  shown  by 
parol  evidence  has  been  decided  by  this  Court  in  a  large  number 
of  cases.  "The  recitals  in  a  deed  as  to  consiicleration  are  not  con- 
clusive, but  the  true  and  accurate  consideration  can  be  shown  by 
proof  aliunde."  Farley  v.  Bentley  et  al.,  i  Dak.  25;  Miller 
V.  Ken-nedy  et  al,  12  S.  D.  478. 

The  decisions  are  practically  unanimous  on  this  proposition. 

There  is  however  a  conflict  in  the  authorities  as  to  whether  un- 
der this  rule  the  agreement  attempted  to  be  shown  is  admissible. 
The  two  lines  of  authorities  are  well  illustrated  in  the  assent- 
ing and  desenting  opinions  iti,  Adams  v.  Watkins,  (Mich.),  61 
N.  W.  774.  The  condition  is  thus  stated  in  Vol.  4  Ency.  of  Evi- 
dence, Page  198. — "There  is  also  a  conflict  as  to  the  admissibility 
of  an  oral  reservation  of  an  interest  in  the  property  conveyed,  or 
the  crops  growing  thereon  as  a  part  of  the  consideration.'* 

Two  cases  are  cited  in  the  notes : — 'Tn  Holt  v.  Holt  57  IVIo. 
App.  272,  tile  grantor  was  permitted  to  show,  in  addition  to  the 
consideration   recited,   an   oral   agreement   by   the   grantee   to   de- 
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liver  to  him  one  half  of  the  crop  growing"  on  the  land  after  it  had 
been  harvesited.  by  the  grantee. " 

In  Harvey  v.  Million,  67  Ind.  90,  parol  evidence  was  held  ad- 
missible to  show  the  reservation  by  the  grantor  of  the  crop  grow- 
ing on  the  land  conveyed  as  part  of  the  'benefit  to  accrue  to  him 
from  the  sale.  Grabow  v.  McCracken  et  ux.,  102  Pac.  84;  Har- 
vey V.  Million,  67  Ind.  93;  Austin  v.  Sawyer,  9  Cow.  (N.  Y.)  39; 
Backenstoss  v.  S'tahler's  AdmVs.,  33  Pa.  251,  75  Amer.  Dec.  592; 
HJarbold  v.  Kuster,  44  Pa.  392;  Neill  v.  Chessen,  15  111.  App.  266; 
Baker  v.  Jordan,  3  Ohio  St. 

In  the  case  of  Backenstosis  v.  Stahler's  Adm'rs.,  33  Pa.  251, 
75  Amer.  Dec.  592,  the  Court  said : — ^^''It  is  a  rule  of  common  law 
that  growing  crops  are  personal  property,  but  pass  by  convey- 
ance as  appurtenant  to  the  land,  unless  severed  by  reservation  or 
exception,  and  this  rule  has  not  been  altered  by.  the  Statutes  of 
Frauds  and  Perjuries.  A  party  may  show  by  parol  that  the 
growing  crops  were  •  reserved  on  the  sale  of  the  land,  although 
there  may  be  no  exception  in  the  deed."  Phillips  v.  Keysaw,  7 
Oik.  674,  56  Pac.  69s;  Aull  Savings  Bank  v.  Aull,  80  Mo.  199; 
Champion  v.  Mundy,  85  Ky.  31,  2  S.  W.  546;  Richardson  v.  Tra- 
ver,  112  U.  S.  423;  McCrea  v.  Purmort,  16  Wend.  (N.  Y.)  460, 
30  Amer.  Dec.  103 ;  Hersey  vs.  Verrill,  39  Me.  271 ;  Quimby  v. 
Stebbins,  55  N.  H.  420;  Steed-  v.  Hinson,  76  Ala.  298;  Farley  v. 
Bendey,  i  Dak.  25,  46  N.  W.  506;  Mobile  &  etc.  R.  R.  Co.,  v. 
Wilkinson,  72  Ala.  286;  McMahan  v.  Stewart,  23  Ind.  590;  Frey 
V.  Vahderhoof,  15  Wis.  379;  Drury  v.  Tremont  Implement  Co.,  13 
Allen,  (Mass.)  168;  McDill  v.  Gunn,  43  Ind.  315; 
Cooper  V.  Kennedy,  124  N.  W.  1131;  D.  M.  Os- 
borne and  Co.  v.  Stringham  et  al.,  i  S.  D.  406 ;  Dean  v.  Adams, 
44  Mich.  117,  6  N.  W.  229;  Depew  v.  Mcintosh,  127  N.  W.  532; 
Chapin  v.  Dobson,  78  N.  Y.  74;  34  Amer.  Rep.  512;  Thomas  v. 
Loose,  114  Pa.  35,  6  Atl.  326;  Dicken  vs.  Morgan,  54  Iowa  684, 
7  N.  W.  14s;  Culmans  v.  Lindsay,  114  Pa.  166,  6  Atl.  332;  Har- 
nett V.  Pratt,  37  Neb.  352,  55  N.  W.  1050;  Ayer  v.  R.  W.  Bell 
Mfg.  Co.,  147  Mass.  46,  16  N.  E.  754;  Davis  v.  Cochran,  71  Iowa 
369,  32  N.  W.  445;  9  Ency.  Evid.  350;  Fergeson  v.  Rafferty, 
128  Pa.  337,   18  Atl.  484,  6  L.  R.  A.  33;  Hines  v.  Wilcox,  96 
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Tenn.  148,  33.  S.  W.  914,  34  L.  R.  A.  824;  54  Amer.  St.  Rep. 
823;  Walker  v.  France,  112  Pa.  203,  5  Atl.  208;  Cooper  v.  Ken- 
•  nedy,  (Neb.)   124  N.  W.  1131,  and  casses  there  cited. 

G.  M,  Caster,  for  Respondent. 

Def endanff s  offer  contains  six  distinct  propositions : 
ist.    That  before  the  execution  and  delivery  of  the  deed  it  was 
agreed  by  the  parties  that  there  was  a  difference  between  them 
relative  to  the  ownership  of  the  land  conveyed. 

2nd.  That  it  was  agreed  that  the  defendant  should  deed 
the  land  to  the  plaintiff  to  settle  that  difference. 

3rd.     That  as  part  consideration  of  the  deed  the  defendant 
■  should  harvest  and  retain  the  crops  then  growing  on  said  land. 

4th.  That  defendant  did  remain  in  possession  of  the  land 
sold  from  the  time  of  the  delivery  of  the  deed  until  the  crops 
were  gathered. 

5th.  That  the  defendant  harvested  the  crops  raised  on  the 
land  sold,  being  the  crops  in  dispute. 

6th.     That  the  defendant  threshed  the  said  crops. 

By  this  offer,  then,  the  defendant  seeks  to  prove  that  there 
was  a  preliminary  dispute  betw-een  the  grantor  and  the  grantee 
as  to  who  owned  the  land  sold.  Such  evidence  was  inadmissible 
for  many  reasonts.  If  there  was  any  preliminary  dispute  it  must 
have  been  resolved  altogether  in  favor  of  the  grantor.  His  deed 
purports  to  grant  an  absolute  title,  not  a  disputed  title.  Neither 
the  grantee  nor  the  grantor  could  dispute  the  grantor's  title. 
In  the  settled  statement  of  the  case  (Ab.  f. .5.)i  i't  is  said:  "It 
was  further  conceded  that  prior  to  June  17,  1907,  the  defendant 
was  the  owner  of  the  land  above  described." 

Defendant  next  desired  to  show  by  this  offer  that  the  con- 
veyance was  made  for  the  purpose  and  with  the  intention  of 
settling  that  preliminary  dispute.  This  evidence  was  clearly  in- 
admissible under  the  ruling  laid  down  by  this  court  in  Bernardy 
v.  Colonial  and  U.  S.  Mortgage  Co.,  20  S.  D.  637. 

Defendant  then  seeks  by  this  offer  to  prove  that  he  remain- 
ed in  possession  of  the  land  conveyed  from  the  time  of  the  de- 
livery of  the  deed  until  after  the  harvesting  of  the  grain  in  dis- 
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pute.  But  he  did  not  cfeim  any  parol  agreement  by  which  he  had 
a  right  to  that  possession,  or  offer  to  prove  any  such  agreement. 
He  could  not  acquire  any  right  to  the  crops  by 'holding  an  un- 
authorized |)Ossession  of  the  land.  By  section  1240  Civ.  Code  of 
South  Dakota  (1903)  the  deed  took  effect  upon  its  delivery. 

"Possession  is  presumed,  when  title  is  found  or  conceded  to  be 
in  a  person.'*  Ashton  v.  Ashton,  11  S.  D.  10;  Harrison  v.  Cas- 
well, 17  N.  Y.  App.  Div.  252;  Yost  v.  Brown,  126,  I^.  St.  92, 
17  Atl.  533;  Wauman  v.  Hampton,  no  X.  Y.  429. 

Defendant  then  offers  to  prove  by  his  own  testimony  that  he 
harvested  the  crop  in  dispute.  Why  should  he  be  permitted  to 
testify  that  he  harvested  the  crop  when  it  had  already  been  con- 
ceded by  both  plaintiff  and  defendant  that  plaintiff  harvested  about 
ten  acres  of  the  crop  and  that  defendant  then  came  and  drove  her 
out  of  the  field  and  harvested  the  remainder  of  it?  The  offer 
as. to  the  harvesting  of  the  crop  was  wholly  incompetent  and  im- 
material. 

The  offer  to  prove  that  defendant  threshed  the  grain,  we 
think,  is  a  fitting  climax  of  defendant's  "omnibus"  offer.  The 
rights  of  the  parties  must  be  determined  as  of  the  time  of  the 
commencement  of  the  action.  Tancre  v.  Pullman,  29,  N.  W. 
(Minn.)   171;  Thompson  on  Trials,  Sec.  678. 

The  trial  court  cannot  be  required  to  'sift  out  such  a  general 
offer  containing  so  much  incompetent  evidence  to  ascertain  wheth- 
er or  not  there  is  in  it  any  competent  evidence.  We  believe  that 
such  is  the  universal  rule  of  practice  in  the  trial  of  cases.  First 
National  Bank  v.  North,  2  S.  D.  480. 

**Where  a  tender  of  evidence  is  made  to  prove  certain  facts, 
some  of  which  are  admissible  and  others  inadmisisible,  the  offer 
is  properly  rejected  as  a  whole."  Muller  v.  Jackson,  40  N.  W. 
(Minn.)  565;  Reynolds  v.  Franklin,  49  N.  W.  (Minn.)  648; 
Beard  v.  First  National  r>ank,  43  N.  W.  (Minn.)  8;  Tillman  v. 
Bomar,  68  S.  E.  504;  Davis  Photo  Stock  Co.  v.  Photo  Jewelry  Mfg. 
Co.,  104  Pac.  (Col.)389;  Fitch  v.  Martin,  122  N.  W.  (Neb.)  50; 
Taylor  v.  Taylor,  103  Pac.  (Or.)  524;  Wallach  v.  MacFarland, 
31  App.  D.  C.  130;  Crucible  Steel  Co.  v.  Moen,  167  F.  956;  M. 
W.  A.  V.  Cecil,  70  Atl.  (Md.)  331. 
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If,  however,  this  court  should  consider  that  the  trial  court 
should  have  ruled  separately  on  the  numerous  matters  contained  in 
defendant's  general  offer  of  proof,  we  contend  that  there  is  n.> 
part  of  the  offer  that  was  admissible.  Appellant's  counsel  pracri- 
cally  concede  in  their  brief  that  no  part  of  the  offer  was  admis- 
sible except  that  which  i-s  to  the  effect  that  -it  w^as  agreed  by  parol 
that  as  a  part  consideration  of  the  said  deed  the  defendant  should 
retain  the  said  crops. 

Parol  proof  of  consideration  must  be  wholly  independent  of 
the  thing  granted  and  conveyed  by  the  deed  and  must  not  in  any 
manner  tend  to  destroy  its  validity.  Amiington  v.  Stelle,  94  Am. 
St.  (Mont.)  811;  Rooney  v,  Koenig  et  al.,  (Minn.)  83  N.  W. 
399;   Simonovich  v.  Wood,   145   Mass.    180. 

But  the  consideration  passing-  to  the  grantee  was  the  real 
property  conveyed  and,  by  sections  186  and  187  of  our  Civil 
Code,  that  real  property  or  consideration  consi'sted  both  of  the 
lan-d  and  of  the  crops  growing  thereon.  The  law  required  the 
statement  of  that  consideration  to  be  in  writing  and  to  be  signed 
by  the  grantor  so  that  there  would  be  a  final  and  conclusive  agree- 
ment and  understanding  of  the  parties  as  to  it.  The  consideration 
passing  to  the  grantee,  then,  is  necessarily  determined  by  the  writ- 
ten contract,  or  deed,  and  cannot  be  contradicted  or  varied  by 
parol  evidence.  Washabaugh  v.  Hall,  4  S.  D.  168;  Lumber  Co.  v. 
Wilkins,  94  X.  W.  337;  Powers  v.  Spaulding,  71  N.  W.  891; 
First  National  Bank  v.  Prior,  86  X.  W.  362;  Unger  v.  Smith,  5 
X.  W.  1069;  Griff  am  v.  Pierce,  9  X.  E.  819. 

Section  265  of  the  Civil  Code  of  South  Dakota,  (1903)  pro- 
vides: "All  things  that  in  law  or  usage  are  considered  as  inciden- 
fcal  to  a  contract  or  as  necessary  to  carr\-  it  into  effect,  are  im- 
plied therefrom  unless  some  of  them  are  expressly  mentioned 
therein.*'  "Whatever  the  law  implies  from  a  contract  in  writing  is 
as  much  a  part  of  the  contract  as  that  which  is  therein  expressed, 
and  if  the  contract,  with  what  tlie  law  implies  is  clear,  definite 
and  complete,  it  cannot  be  added  to,  varied  or  contradicted  by  ex- 
trinsic evidence."  Fawkner  v.  Smith  Wall  Paper  Co.,  45  Am. 
St.  (la.)  230. 

"Parol  evidence  is  no  more  admissible  to  contradict  or  vary 
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a  contract  implied  from  a  written  instrument  than  it  is  to  con- 
tradict or  vary  the  expresfs  terms  of  such  instrument."  Bryan  v. 
Duff,  50  Am.  St.  (Wash.)  889. 

The  CouTts  which  follow  the  rule  contended  for  by  ap- 
pellatk  seem  to  do  so  on  the  ground  that  the  parol  agreement 
for  a  reservaition  of  the  growing  crops  is  a  collateral  matter  and 
that  proof  thereof  does  not  contradict  or  vary  the  terms  of  the 
deed.  Such  a  holding  seems  to  us  entirely  illogical  and  we  be- 
lieve it  is  contrary  to  sound  reason  as  well  as  to  the  statutes  of 
South  Dalcota. 

"Growing  crops  are  a  part  of  the  freehold  and  pa'ss  by 
and  with  the  land  except  when  the  grantor  by  the  terms  of  the 
deed,  reserves  possession  of  the  land  until  a  date  after  the  ma- 
turity of  the  crop."  Farris  v.  Hamilton,  129  S.  W.  (Mo.)  256. 
Finlayson  v.  Finlayson,  (Org.)   11  Am.  St.  836. 

"Parol  evidence  is  not  admissible  to  show  that  at  or  before  the 
execution  of  a  warranty  deed  purporting  to  convey  all  the  gran- 
tor's interest  in  the  premises  it  was  agreed  that  the  grantor  should 
have  the  right  to  retain  possession  of  the  premises."  Hawver  v. 
Wright,  45  N.  Y.  S.  659.  Hickman  vs.  Hickman,  55  Mo.  App. 
303.  The  Supreme  Q)urt  of  Michigan  in  Adams  v.  Watkins,  61 
N.  W.  774;  Coman  v.  Thompson,  10  N.  W.  (Mich.)  62;  Carpen- 
ter V.  Carpenter,  117  N.  W.  (Mich.),  598. 

In  Kamrafh  v.  Kidd,  95,  N.  W.  (Minn.),  213,  it  is  said: 
"The  ^true  consideration  may  generally  be  shown,  but  when  evi- 
dence offered  for  such  purpose  will  have  the  effect  to  restrict  the 
legal  operation  of  the  covenants,  it  is  not  competent."  Rooney  v. 
Koenig,  83  N.  W.  (Minn.)  399;  Erickson  v.  Paterson,  50  N.  W. 
(Minn.)  699;  Gibbons  v.  Dillingham,  50  Am.  Dec.  (Ark.)  233; 
Brown  v.  Thurston,  96  Am.  Dec.  (Me.)  438;  Noble  v.  Bosworth, 
19  Pick.  314. 

"And  a  parol  reservation  of  a  crop  then  upon  the  land  at 
the  time  of  conveying  the  same  by  deed  would  be  repugnant  to  the 
deed,  and  of  no  effect."    Washburn  Real  Property  4th  ed.  pg.  392. 

It  hardly  seems  to  us  that  the  question  under  discussion  is  an 
open  one  in  South  Dakota.  Bemardy  v.  Colonial  &  U.  S.  Mort- 
gage Co.,  20  S.  D.  637. 
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The  deed  in  question  purports,  on  its  face,  to  give  to  the  grantee 
the  absolute  interest  or  ownersihip  in  the  property  described  there- 
in and  by  Section  195  of  the  Civil  Code  of  South  Dakota,  (1903) 
"ownership  of  property  is  absolute  when  a  single  person  has 
the  absolute  dominion'  over  it  and  may  use  it  or  dispose  of  it 
according  to  his  pleasure,  subject  only  to  general  laws." 

The  parol  agreement  offered  to  be  proved  by  the  appellant 
would  have  the  effect  of  reducing  the  absolute  interest  or  owner- 
ship to  a  qualified  interest  or  ownership.  By  Section  196  of  the 
Civil  Code  of  South  Dakota,  (1903)  the  ownership  of  property  is 
qualified  "when  the  time  of  enjoyment  is  deferred-  or  limited."  The 
deed  in  question  purports  to  give  to  the  respondent  a  present  in- 
terest in  the  real  property  in  question.  By  Section  204  .of  the  Civil 
Code  of  South  Dakota  (1903),  "A  present  interest  entitles  the 
owner  to  the  immediate  possession  of  the  property."  By  the  parol 
agreement  offered  to  'be  proved  by  appellant,  he  seeks  to  change  the 
present  interest  of  the  respondent  in  the  property  to  a  future  inr 
terest. 

By  Section  20§  of  the  Civil  Code  of  South  Dakota,  (1903) 
"A  future  interest  entitles  the  owner  to  an  interest  in  the  property 
only  at  a  future  time." 

By  Section  1239  of  the  Civil  Code  of  South  Dakota,  (1903) 
"The  execution  of  a  contract  in  writing,  whether  the  law  requires 
it  to  be  written  or  not,  supersedes  all  the  oral  negotiations  or  stip- 
ulations concerning  its  matter,  which  preceded  or  accompanied  the 
execution  of  the  instrument." 

The  Court  of  Appeals  of  New  York,  in  Huyck  v.  Andrews, ' 
113  N.  Y.  81,  defines  an  encumbrance  as  follows:  "An  encum- 
brance, within  the  terms  of  a  covenant  against  encumbrances,  in- 
cludes every  right  to  or  interest  in  the  land  to  the  diminution  of 
the  value  of  the  land,  but  consistent  with  the  passage  of  the  fee  for 
the  land." 

McCOY,  P.  J.  There  was  a  directed  verdict  and  judgment 
for  plaintiff,  and  defendant  appeals.  On  the  i8th  day  of  June, 
1907,  defendant  executed'  and  delivered  to  plaintiff  a  warranty 
deed 'of  a  certain  quarter  section  of  land  in  Gregory  county,  ab- 
solute in  form,  and  containing  no  exceptions  or  reservations  what- 
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soever,  and  reciting  a  consideration  "of  one  dollar  and  other  good 
and  valuable  considerations."  At  the  time  of  the  execution 
and  delivery  of  said  deed,  there  w'as  standing  and  growing  on  said 
land  an  immature  croj>  of  wheat  that  had  been  sown  by  defendant 
the  spring  before.  Neither  plaintiff  nor  defendant  personally  re- 
sided upon  said  land  at  any  of  the  times  in  question,  there  being 
no  buildings  thereon :  but  plaintiflF  and*  defendant  resided  upon 
other  lands  in  the  same  vicinity.  When  said  crop  of  wheat  ripen- 
ed, tho  same  was,  against  the  will  and  consent  of  plaintiff,  cut  and 
harvested  by  defendant  and  removed  to  defendant's  premises  and 
stacked  thereon.  Plaintiff  thereuix>n  brought  this  action  in  re- 
plevin to  recover  the  possession  of  said  wheat,  or  its  value,  claim- 
ing to  be  the  owner  thereof.  Defendant  denied  plaintiff's  right  to 
possession  and  ownership.  On  the  trial  plaiiutiff  offered  in  evi- 
dence the  said  deed.  Defendant  then  offered  to  prove,  as  a  part 
of  his  defense,  that  before  the  execution  of  said  deed  it  was  agreed 
that  there  was  some  difference  between  the  parties  relative  to  the 
ownership  of  said  land ;  that  in  settlement  of  said  difference  it  was 
agreed  that  defendant  should  deed  said  land  to  plaintiff;  and  that 
as  a  part  of  the  consideration  of  said  deed  he  should  harvest  the 
crops  then  growing  thereon,  and  should  retain  the  said  crop.  To 
which  offer  plaintiff  objected,  on  the  ground  that  it  was  incompe- 
tent, immaterial,  irrelevant,  and  not  the  best  evidence,  and  sought 
to  change,  vary,  and  modify  the  tenns  of  said  deed.  The  objec- 
tion was  sustained,  to  which  ruling  of  the  court  defendant  duly 
excepted  and  now  assigns  the  same  as  error. 

[i]  Growing  croj^s  of  grain  are  clearly  fructus  industriales — 
growing  things  produced  and  raised  by  the  industry  of  man  and 
the  cultivation  of  the  soil.  Sections  i86,  187,  and  188,  Civil  Code, 
defining  land,  clearly  exclude  growing  grain,  and  only  include  such 
growing  things  as  are  annexed  to  the  earth  by  roots,  such  as  are 
deemed  fructus  natunales.  those  which  are  produced  by  the  powers 
of  nature.  The  Civil  C(xle  of  California,  from  which  state  our 
Civil  Code  was  adopited,  defines  land  in  identical  language.  Sec- 
tions 658,  659  and  660,  Kerr's  Cal.  Civ.  Code.  The  •  Supreme 
Court  of  California  holds  that  growing  crops  raised  bv'  the  in- 
dustry of  man  and   the  cultivation    of  the  soil   are  chattels,   and 
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that  a  contract  for  the  sale  thereof  is  not  within  the  statute  of 
frauds,  relating  to  the  sale  of  an  interest  in  land,  and  that  such 
crops  may  be  reserved  from  the  operation  of  a  deed  by  parol. 
Davis  V.  McFiarlane,  37  Cal.  634,  99  Am.  Dec.  340;  Vulicevich  v. 
Skinner,  yj  Cal.  240,  19  Pac.  424.  And  it  seems  to  'be  so  held  in 
many  other  jurisdictions.  Grabow  v.  McCracken,  23  Okl.  612,  102 
Pac.  84,  23  L.  R.  A.  (N.  S.)  1218,  18  Ann.  Cas.  503,  and  note; 
Cooper  V.  Kennedy,  86  Neb.  122,  124  N.  W.  1131,  31  L.  R.  A. 
(N.  S.)  761,  136  Am.  St.  Rep.  701;  Baker  v.  Jordan,  3  Ohio  St. 
438;  Bourne  v.  Bourne,  92  Ky.  211,  17  S.  W.  443*;  Heavilon  v. 
Heavilort",  29  Ind.  509 ;  Holt  v.  Holt,  57  Mo.  App.  272 ;  Mabry  v. 
Harp,  53  Kan.  398,  36  Pac.  743 ;  Pattison's  Appeal,  61  Pa.  294,  100 
Am.  Dec.  641 ;  Bloom  v.  Welsh,  27  N.  J.  Law,  177;  Flynt  v.  Con- 
rad, 61  N.  C.  190,  93  Am.  Dec.  588;  Simanek  v.  Nemetz,  120  Wis. 
42,  97  N.  W.  508;  Walton  v.  Jordan,  65  N.  C.  170;  Bond  v.  Coke, 
71  N.  C.  97;  Backenstoss  v.  Sitahler,  33  Pa.  251,  75  Am.  Dec.  592. 
See  note  23  L.  R.  A.  450. 

In  Backens»toss  v.  Stahler,  supra,  the  court  said:  **It  is  a  rule 
of  common  law  that  growing  crops  are  personal  property,  but 
pass  by  conveyance  as  appurtenant  to  the  land,  unless  severed  by 
reservation  or  exception;  and'  this  rule  has  not  been  altered  by 
the  statute  of  frauds.  A  party  may  show  by  parol  that  the  grow- 
ing crops  were  reserved  on  the  sale  of  the  land,  although  there 
may  be  no  exception  in  the  deed." 

-  In  Bloom  v.  Welsh,  supra,  the  court  said:  "At  common  law 
growing  crops  raised  annually  by  labor  and  cultivation  are  per- 
sonal property.  They  may  be  sold  and  conveyed,  as  chattels,  by 
parol.  A  contract  for  their  sale  is  not  a  contract  for  the  sale  of 
an  interest  in  land  under  the  statute  of  frauds ;  and  the  purchaser 
of  growing  grain  acquires  the  privilege  of  leaving  the  grain  upc«i 
the  soil  until  maturity,  and  also  the  privilege  of  enterng  to  gather 
and  take  away  the  crops." 

In   Baker  v.  Jordan,  supra,  the  court   said:   "That  growing 

grain  will  pass  by  common  deed  of  the  lands  whereon  it  grows 

when  no  valid  conversion  of  it  into  personalty  is  shown  to  have 

preceded  the  conveyance,  cannot  be  doubted.    But  whether  such  a 

4— Vol.   30,  S.  D. 
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conveyance  always  purports  to  carry  the  title  to  grcwdng  crops  is 
another  question.  Many  things  may  be  in  or  on  the  ground  which 
the  parties  do  not  intend,  and  which  no  inflexible  rule  of  law  re- 
quires, to  fall  under  the  conveyance.  Such  things  are  realty  or 
personalty,  according  to  the  intention  of  the  parties.  However 
little  favor  should  be  shown  to  reservations  made  by  the  vendor  by 
parol,  when  he  is  in  possesion,  there  must  be  some  such  reserva- 
tions which  are  valid.  It  is  in  such  instances  a  question  of  in- 
tent. Where  that  intent  relates  to  things  which  may  sometimes  be 
treated  as  realty  and  sometimes  as  personalty,  the  evidence  of  its 
manifestation  in  the  conduct  of  the  parties  or  in  their  words,  at 
the  date  of  the  deed  does  not  seem  to  alter,  enlarge,  or  limit  their 
written  contract.  For,  as  already  observed,  the  contract  does  not 
necessarily  embrace  such  things.  The  case  of  a  deed,  then,  is 
clearly  distinguisihable  from  tliat  of  many  other  written  contracts. 
What  such  an  instrument  purports  to  convey  is  to  be  shown  from 
the  legal  rules  which  have  assigned  to  it  a  definite  legal  character. 
And  when  those  rules  are  attentively  considered,  •  it  will  be  found 
that  the  common  words  describing  the  ground  conveyed  must 
always  leave  it  an  open  question  whether  the  growing  crops  were 
intended  as  a  part  of  the  thing  in  which  the  property  was  to 
change.  A  deed  purports  to  convey  the  realty.  But  what  is  the 
realty  ?  Growing  com  may  be  a  part  of  it  for  some  purposes ;  but 
it  is  generally  to  be  considered  as  personalty.  If  the  parties  to. the 
deed,  either  by  word's  or  their  behavior,  signify  their  understanding 
that  as  between  them  it  is  a  personalty,  the  law  will  so  regard  it, 
and  will  respect  their  intention  in  the  construction  of  the  deed. 
When,  the  evidence  of  -such  understanding  is  produced,  it  is  not  to 
"  contradict  the  deed,  for  with  that  it  is  perfectly  consistent,  but  it  is 
to  show  that  what  in  some  instances  would  go  with  the  land  as 
a  part  of  realty  was,  in  that  case,  converted  into  personalty  by  the 
will  of  the  parties,  and  thus  to  hold  the  deed  to  its  true  meaning 
and  effect." 

In  Holt  V.  Holt,  the  court  said:  "The  defendant  further  con- 
tends that  the  deed  offered  in  evidence  is  conclusively  presumed  to 
include  the  whole  contract  between  the  parties  thereto.    While  this 
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contehtian  may  be  conceded  to  the  defendant,  it  is  nevertheless 
true  that  in  a  deed  like  thdft  in  this  case,  \vth6re  thefe  is  a  mere 
statement  of  a  certain  ariio^unt  of  money,  without  more  as  a  con- 
sideration, it  IS  but  inattentive  recital,  common  in*  conveyancing  of 
a  consideration  in  most  general  use,  which  forms  no  part  of  the 
contract.  The  'staternent  of  the  amount  of  the  consideration  in  a 
deed  and  the  acknowledgement  of  its  payment  is  no  more  than  a 
receipt — a  statement  of  a  fact  which  is  not  necessary  to  the  valid- 
ity of  the  deed.  It  is  only  prima  facie  evidence  of  what  it  states, 
but  not  conclusive,  except  -that  there  was  some  consideration. 
Sudji  a  recited  consideration  is  not  intended  to  be  contractual,  and 
therefore  works  no  estoppel  as  to  amount  or  character ;  or,  in  other 
words,  the  parties  in  such  case  are  not  estopped  from  showing  by 
parol  evidence  the  amount  and  character  of  the  consideration  to 
be  different  from  that  recited  in  the  deed.  It  follows  that  it  was 
competent  for  plaintiff  to  show  by  parol  evidence  that  the  consid- 
eration for  the  sale  of  the  land  was  the  $3,ooo  in  money  and  the 
delivery  of  the  one-half  of  the  growing  crop  of  wheat,  when  har- 
vested and  threshed." 

'  And  in  Heavilon-  v.  Heavilon,  supra,  the  court  said :  "It  is 
well  settled  that  a  vendor,  in  a  suit  for  the  purchase  money,  may  • 
prove  by  parol  evidence,  the  amount  thereof,  the  terms  of  pay- 
ment, and  its  nonp>ayment,  notwithstanding  the  receipt  of  the  pur- 
chase money  may  be  acknowledged  in  the  deed.  Now,  suppose  that 
the  defendant,  as  a  part  of  the  consideration  to  the  plaintiff  for  the 
land  described  in  the  deed,  had  agreed  that  the  plaintiff  should 
have  a  crop  of  wheat  growing  on  another  tract  of  land  owned  by 
defendant,  and  had  subsequently  refused  permistsion  to  cut  and 
carry  it  away,  Would  any  one  contend  that  plaintiff  could  not  re- 
cover of  the  defendant  the  value  of  the  wheat?  Or,  if,  as  in  this 
case,  the  plaintiff  had  harvested*  the  wheat  without  objection,  that 
the  defendant  could  recover  back  its  value?  Does,  not  the  same 
principle  apply  in  this  case?  Can  any  logical  reason  be  shown 
why  it  should  not?  x\dmit  that  the  deed  upon  its  delivery  con- 
veyed the  growing  crop,  'still  it  was  not  a  -fixture  which  consti- 
tuted permanently  a  part  of  the  land;  it  was  the  subject  of  sale 
by  panrf;  and  what  rule  of  law' is  there  to  prohibit  the  defendant 
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from  making  soich  a  sale  a  part  of  the  same  contract  by  which  he 
would  become  owner,  or  that  would  convert  the  deed  into  an 
estoppel  against  parol  proof  of  such  sale?  If,  as  alleged  in  the 
reply,  the  defendant  contracted  the  wheat  to  the  plaintiff  as  a  part 
of  the  consideration  of  the  land,  then  the  execution  of  the  deed 
was  a  performance  of  the  contract  on  the  part  of  the  plaintiff  and 
entitled  him  to  the  wheat,  and  no  question  under  the  statue  of 
frauds  contended  for  by  the  appellee  could  arise  in  the  case." 

In  the  case  of  Cooper  v.  Kennedy,  supra,  the  court  said :  "The 
Pennsylvania  rule  is  that  growing  crops — fructus  industrales — aro 
personal  property,  but  pass  by  conveyance  with  and  as  appurtenant 
to  the  realty,  unless  severed  therefrom  by  reservation  or  exception  ; 
that  the  venJior  may  show  such  reservation  by  parol  evidence,  but 
that  a  reservation  of  the  natural  products  of  the  earth — fructus 
naturales — must  be  in  writing.  From  a  consideration  of  these  cases 
and  of  the  previous  decisions  of  this  court,  we  arc  satisfied  to  de- 
clare that,  though  growing  crops  are  personal  property,  they  pass 
by  a  deed  as  appurtenant  to  the  realty,  but  they  may.  be  severed 
therefrom  by  reservation,  evidenced  either  by  parol  agreement  or 
instrument  in  writing;  and  that  the  vendor  may  show  by  parol 
evidence  that  the  crops  were  reserved  from  the  sale  of  the  land." 

[2]  The  execution  and  delivery  of  a  deed  in  many  instances 
is  only  one  of  the  component  parts  of  a  larger  and  more  compo- 
nent parts  of  a  larger  and  more  comprehensive  transaction,  and 
which  larger  and  broader  tran'sacticn,  in  so  far  as  it  does  not  con- 
flict with  the  statute  of  frauds,  or  have  the  effect  of  varying  the 
terms  of  the  written  deed,  may  be  shown  by  parol.  In  Flynt  v. 
Conrad,  supra,  the  court  said :  "In  the  former  case  the  parol  proof 
that,  according  to  the  contract  of  sale,  the  grantee  was  to  have 
the  wheat  that  remained  shocked  in  the  field  does  not  add  to  the 
deed,  for  its  purpose  and  effect  was  only  to  execute  one  part  of 
the  contract,  and  there  is  no  reason  why  the  other  part  may  not  be 
established  by  parol  proof;  so,  and  for  the  very  samp  reason,  in 
the  latter  case  parol  proof  that,  according  to  the  agreement,  the 
grantee  was  not  to  have  the  growing  crop  does  not  contradict  the 
deed.  It  would  be  strange  if  thc^  execution  of  one  part  of  the 
agreement  in  the  only  way  in  which  it  can  be  executed  should  ex- 
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elude  proof  and  defeat  the  other  part ;  for  it  must  be  borne  in  mind 
that  the  deed  does  not  purport  to  set  out  the  agreement." 

[3,  4]  There  are  decisions  holding  contrary,  apparently,  to 
the  rule  above  mentioned ;  but  careful  consideration  will  reveal  that 
but  few  of  them  are  applicable  to  the  circumstances  of  this  case. 
In  the  absence  of  any  reservation  or  exception,  either  oral  or 
otherwise,  of  ai  crop  of  grain  growin  gon  land  at  the  time  of  the 
otherwise,  of  a  crop  of  grain  growing  on  land  at  the  time  of  the 
to  hold  that  such  crop  would  pass  to  tlie  purchaser  or  vendee  under 
the  deed;  but  in  a  case  like  this,  where  there  was  an  oral  agree- 
ment preceding  .the  execution  of  the  deed,  that  the  growing  crop 
should  be  retained  by  the  vendor  as  a  part  of  the  consideration 
which  induced  the  making  of  the  deed  itself,  there  are  but  very 
few  aulhorities  holding  that  parol  proof  i-s  not  admissible  to  show 
such  reservation. 

[5 J  It  is  argued  by  respondent  that  the  admission  of  the 
oral  evidence  oflFered  would  have  the  effect  of  showing  a  leas'>;  of 
premises  conveyed,  and  which  would  conflict  with  the  terms  of  the 
deed.  In  view  of  the  provisions  of  section  1238,  subd.  5,  Civ. 
Code,  we  know  of  no  rea'son  why  a  verbal  lease  for  less  than  one 
year  might  not  be  so  created  as  a  part  of  the  consideration  for 
the  deed,  and  which  in  no  manner  would  tend  to  vary  the  terms  of. 
such  deed.  It  would  have  no  more  effect  on  the  deed,  under  the 
circumstances  of  this  deed,  than  the  making  of  any  other  lease  on 
other  lands  would  have  on  the  title  deed  under  wnich  the  lessor 
held.  The  fact  that  it  happened  to  be  a  part  of  the  same  tran- 
saction which  included'  the  deed  would  not  alter  the  effect  of 
the  deed.  Neither  would  the  fact  that  defendant  obtained  title 
to  the  growing  wheat  in  question  as  a  part  of  the  same  ti^nsaction 
which  included  the  deed  prevent  defendant  from  showing  his 
title  to  such  wheat  by  parol,  unless  it  should  be  held  that  growing 
wheat  is  necessarily  a  part  of  the  land  itself,  and  not  the  subject 
of  sale  as  chattels  by  parol.  The  deed  in  question  only  purported 
to  convey  title  to  realty.  If  the  crops  in  question  were  personalty, 
then  it  necessarily  follows  that  the  evidence  offered  would  in  no 
way  vary  or  alter  the  effect  of  the  deed. 

[6]     We  are  constrained  to  the  view  that  growing  crops  of 
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grain— friictus  indu,$triales — may  be  either  realty  or  personalty,  as 
the  parties  owning,  and  transfering  the.  land  on  which  they,  grow 
may  intend.;,  where,  the  land  is  conveyed  by.  deed,  in  the  absence 
of  any  written  or  oral ,  reservation  thereof,  immaiture  growing 
crops  .pass.. to  th^e  vendee  under  the  deed,  but  that  a  vendor  may 
show  by  parol  that  such  crops  w^ere  reserved  and  intended  as  per- 
sonalty, not  to  pass  by  such  deed,  where  such  reservation  was  a 
part  of  the  consideration  which  induced  the  execution  of  the  deed. 

The  judgment  appealed'  from  is  reversed,  and  the  cause  re- 
manded: 


STEWART,  Plaintiff,  v.  POLLEY,  Secretary  of  State,  Defendant. 

(137  N.  W.  565.) 

Elections — Primary    Elet'tions — Nomination    by    Primary — Vacancy — 
Party  Committee  Nomination. 

Under  Laws  1909,  Chap.  297,  relating  to  primary  nominations, 
and  Sec.  71,  concerning  nominations  to  fill  vacancies,  all  party 
candidates  must  be  nominated  at  the  primary;  and  no  party 
nominees,  other  than  those  selected  at  the  primary,  or  there- 
after selected  by  the  party  state  convention,  or  by  party  state 
central  committee,  to  fill  vacancies  occurring  after  the  primary 
was  held,  are  entitled  to  places  in  the  party  column  on  the 
official  ballot;  and  where  no  candidate  of  a  political  party  for 
an  office  was  voted  for  and  nominated  at  a  primary  the  said 
party  committee  may  not  nominate  such  party  candidate;  fol- 
lowing Healy  v.  Wipf,  Secretary  of  State,  22  S.  D.  343,  117 
N.  W.   521. 

(Opinion  filed  September  23,  1912.) 

Application  for  writ  of  mandiamus  by  Robert  P.  Stewart 
against  Samuel  C.  Polley,  Secretary  of  State,  requiring  defend- 
ant, as  Secretary  of  State,  to  receive  and  file  certificate  of  nomin- 
ation of  plaintiff  as  party  candidate,  etc.  A  general  demurrer  to 
the  complaint  was  filed.    Demurrer  sus>tained. 

T.  H,  Null,  for  Plaintiff. 

C.  G,  Sheni*ood,  S.  C,  Polley,  and  Royal  C.  Johnson,  Attor- 
ney General,  for  Defendant. 

No  brief  was  filed  by  either  party. 

SMITH,  J.  This  is  an  application  in  an  original  proceeiling 
in  this   court   for  an-  order  to   show   cause  why   a  writ  of   man- 
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danius  should  not  be  granted'  plaintiff,  requiring  defendant,  as 
Secretary  of  State,  to  receive  and  file  a  certificate  of  nomination 
of  plaintiff  as  the  p^rty  candidate  of  the  Democraitic  party  for  tlie 
office  of  Supreme  Judge  of  the  First  Supreme  Court  district  of 
this  state,  and  to  certify  said  nomination  to  the  county  auditors 
of  the  several  counties  in  the  state  as  tlie  nominee  of  the  Demo- 
cratc  party  for  said  office.  The  affidavit  for  the  order  to  show 
cause,  among  other  things,  recites  that  the  Democratic  party  is  and 
has  been  for  many  years  an  organized  political  party  in  the 
state  of  South  Dakota,  and  was  such  at  the  time  of  the  primary 
election  held  in  this  state  in  June,  1912;  that  at  said  primary  dec- 
tion  candidates  for  nomination  on  the  Democratic  ticket  for  various 
state  offices  were  voted  for  and  nominated,  but  that  no  candidate 
was  voted  for  or  nominated  at  said  election  by  the  Democratic  vot- 
ers for  the  office  of  Judge  of  the  Supreme  Court  for  the  First  Su- 
preme Court  district ;  that  by  resolution  adopted  a^  the  Democratic 
state  convention  held  at  Aberdeen,  July  2,  19x2,  the  state  central 
committee  of  the  Democratic  party  was  authorized  and  empowered 
to  nominate  candidates  for  any  state -office  for  which  no  nomination 
had  been  made  at  the  primary  election  or  at  the  'state  convention, 
and  that  said  committee  was  authorized  by  law  to  fill  any  vacancy, 
that  may  otherwise  occur;  that  at  a  meeting  of  said  state  central 
committee  held  at  Mitchell  on  he  22<\  day  of  July,  191 2,  a  reso- 
lution w^s  adopted,  by  unanimous  vote  of  said  central  caiTimittee, 
by  which  it  was  resolved  "that  Robert  P.  Stewart,  of  Lawrence 
county,  South  Dakota,  be  and  is  hereby  nominated  for  the  office  of 
Supreme  Judge  of  the  Firsit  Supreme  Court  district  of  the  state  of 
South  Dakota;"  that  thereafter  a  certificate  of  said  nomination  was 
made  and  executed,  containing  full  recitals  of  said  proceedings, 
and  certifying  said  nomination,  which  certificate  was  signed  by 
James  Coffey,  as  chairman  of  the  state  central  committee,  and 
Herbert  E.  Hitchcock,  secretary;  that  on  the  27th  day  of  August. 
1 91 2,  said  certificate  of  nomination  was  duly  presented  to  the 
defendant  at  his  office  in  the  Capitol  at  Pierre,  with  a  requesit  that 
the  same  be  filed,  and  that  said  nomination  be  certifie<:l  to  the 
county  auditors  as  a  party  nominee  of  the  Democratic  party; 
that  the  defendant  refused  to  file  said  certificate,  and  refused  to 
certify   said   nomination    to   the   county    auditors,    and    prays   the 
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mandatory  process  of  this  court,  requiring'  defendant  to  receive,  file, 
and  certify  said  nomination.  Upon  the  return  day,  defendant,  as 
Secretary  of  State,  appeared  by  C.  G.  Sherwood  and  S.  C.  PoHey, 
his  attorneys,  and  by  Ro\'al  C.  Johnson,  Attorney  General,  and 
demurred  to  the  petition  and  application  for  a  writ  on  the  grounds, 
first,  that  the  plaintiff  has  no  legal  capacity  to  sue  in  this  form  of 
action;  second,  that  there  was  a  defect  of  parties  plaintiff,  in  tfiat 
the  state  of  South  Dakota  is  not  made  a  party,  either  by  an  of- 
ficer of  the  state,  or  upon  the  relation  of  the  plaintiff ;  third,  that 
the  affidavit  and  application  upon  which  the  order  to  show  cause 
herein  is  based  do  not  state  facts  sufficient  to  constitute  a  cause  of 
aotion  against  the  defendant,  nor  to  justify  the  court  in  issuing  the 
writ  prayed  for,  or  to  grant  any  relief  whatever.  The  latter  is  the 
only  ground  of  demurrer  urged  by  the  defendant's  counsel. 

Section  60,  c.  297,  Laws  of  1909,  provides  that  *'any  candidate 
for  nomination  ^frhose  name  is  printed  on  the  official  primary  ballot, 
who  receives  the  highest  number  of  votes  cast  by  the  voters  of  his 
party  for  any  candidate  for  nomination  to  the  office  for  which  he  is 
a  candidate,  S'hall  be  the  nominee  of  his  party  for  such  office. 
*  *  *"  Section  71,  Id.,  provides:  "If  for  any  reason,  after  a 
nomination  as  a  party  candidate  for  *  *  *  state  office  has  been 
made,  a  vacancy  shall  occur  on  or  before  the  date  of  holding  the 
biennial  state  convention  provided  for  in  this  act,  s<uch  vacancy 
shall  be  filled  by  such  state  convention.  All  vacancies  occurring 
after  the  adjournment  of  such  state  convention  shall  be  filled  by 
the  state  central  commitee  of  such  party  organization." 

In  the  case  of  Healey  v.  Wipf,  Secretary  of  State,  22  S.  D. 
343,  117  N.  W.  521,  this  court  held  that  the  power  of  the  party 
•state  central  committee  to  make  nominations  is  limited  by  this  stat- 
ute to  the  filling  of  vacancies  occurring  after  the  date  of  holding 
the  primary  election  and  the  biennial  party  conventions  provided 
for  in  the  primary  act.  The  precise  question  presented  in  this 
case  is  whether  any  candidate  not  nominated  at  the  primary  elec- 
tion, and  not  nominated  by  the  party  state  central  committee  to  fill 
a  vacancy  occurring  after  the  holding  of  the  biennial  party  conven- 
tion, is  entitled  to  have  his  name  printed  on  the  official  ballot  as  a 
party  nominee.    This  identical  question  was  presented  to  this  court 
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in  H-ealey  v.  Wipf,  'Siipra,  and  is  there  fully  considered  and  de- 
cided by  this  court.  It  was  there  held  that  all  party  candidates  for 
elective  offices  mtisrt  be  nominated  at  the  primary  election  held 
in  accordance  with  the  provisions  of  the  primary  law,  and  that  no 
party  nominees,  other  than  those  selected'  at  the  -primary  election,  or 
thereafter  selected  by  the  party  state  convenion  or  the  party  state 
central  committee  to  fill  vacancies  occurring  *'after  a  nomination  as 
a  party  candidate  has  been  made,"  is  entitled  to  a  place  in  the 
party  ccAumn  on  the  official  ballot.  If  this  court  should  adopt  the 
construction  of  the  primary  law  contended  for  by  plaintiff,  it 
would,  in  effect,  leave  the  making  of  party  nominations  entirely 
optional  with  political  parties  or  their  individual  members.  Under 
this  construction,  the  refusal  or  failure  of  all  political  parties  to 
make  party  nominations  at  the  primary  election  would  create  va- 
cancies as  to  all  nominations  which  might  be  filled  by  party  con- 
ventions or  state  central  committees,  and  the  object  of  primary  elec- 
tions under  the  law  would  be  defeated,  and  the  holding  of  such 
elections  would  become  an  idle  act.  It  is  clear  to  our  minds  that 
the  main  purpose  of  the  Legislature  in  enacting  the  primary  law 
was  to  take  the  making  of  all  nominations  out  of  the  hands  of 
convention®  and  poliitical  central  committees,  and  to  require  that  the 
people  themselves,  by  their  direct  votes,  should  name  party  nomi- 
nees ;  and  that  the  only  vacancies  contemplated  by  the  Legislature, 
to  be  filled  by  conventions  or  central  committees,  are  such  as  may 
occur  after  the  people  themselves  have  made  nominations,  and 
vacancies  therein  have  occurred  by  death,  resignation,  or  otherwise. 
We  are  fully  satisfied  that  this  view  is  in  accord  with  the  letter 
and  spirit  of  the  primary  law  in  force  in  this  state,  and  should  be 
adhered  to  in  this  case.  The  demurrer  to  the  petition  is  therefore 
sustained. 


STATE  ex  rel.   GRAY  v.  OLSEN   et  al. 
(137   N.    W.    561.) 

InJuBction— Election— Restraining  Secretary  of  State  From  Cer- 
tif^ng  Republican  Nominations  for  Presidential  Electors — 
Party  Ticket. 

Where  no  other  republican  Taft  presidential  electors  for  the  re- 
publican candidate  for  president  have  been  nominated  and  whose 


Digitized  by  VjOOQIC 


58  STATE  ex  rel.  GRAY  v.  OLSEN  et  al.  [30   S.   D. 

names  might  appear  on  the  regular  republican  ticket,  a  repub- 
.  lican  voter,  not  being  himself  a  candidate  for  presidential 
elector  or  for  any  other  office  affected  by  the  action  of  the 
republican  state  convention  whose  acts  are  complained  of,  may 
not  sue  to  restrain  the  secretary  of  state  from  certifying  to 
county  auditors  the  nominations  for  presidential  electors 
selected  by  such  state  convention,  on  the  ground  that  his  right 
to  vote,  or  his  opportunity  to  vote  for  President  Taft  by  means 
of  the  regular  republican  ticket  on  the  official  November  elec- 
tion ballot,  will  be  invaded;  since  the  only  effect  of  the  Injunc- 
tion would  be  to  leave  a  vacancy  in  the  republican  ticket  on 
the  official  ballots  as  to  republican  nominees  for  presidential 
electors  without  protecting  or  operating  to  enforce  or  secure 
to  plaintiff  or  any  other  similarly  situated  republican  the  right 
or  opportunity  to  so  vote  for  Taft. 

2.  Inj  unction — Protection    of    Lawful    Right    Involved — ^Kelief — Idle 

OP  Useless  Acts. 

An  applicant  for  injunction,  under  Sec.  197,  Code  Civ.  Proc, 
has  the  burden  of  showing  he  will  be  in  some  manner  injured 
or  deprived  of  a  lawful  right  without  the  aid  of  such  injunction, 
and  that  the  injunction  will  give  him  the  desired  relief.  Courts 
should  not  be  required  to  perform  idle  or  useless  acts. 

3.  Injunction — tTudicial   Notice  of  Political  Sitaation — ^Evidence. 

The  supreme  court  will  take  judicial  notice  of  the  present 
situation  existing  in  this  state;  and,  so  doing,  held,  that  the 
showing  made  by  plaintiff  is  not  sufficient  to  empower  the  court 
to  grant  the  prayed   for  injunction. 

4.  Statutes — Election — Primary     Election     Ijaw — lieferended     Act — 

Emergency   Clause. 

The  "Richards  Primary  Law,"  so-called,  is  not  now  in  force; 
that  statute  was  never  passed  as  or  for  the  purpose  of  becoming 
a  law,  but  only  for  the  purpose  of  being  submitted  to  vote 
under  the  initiative  and  referendum;  this  appears  from  its  title. 
The  emergency  clause  in  said  act  does  not  operate  to  make  it 
a  law,  it  is  but  ineffectual  surplusage. 

5.  Injunction — ^Action    Ex    Rel.      Attorney    General    Not    Involved- 

Political  Party  Not  the  People— ReUef  to  PoUtical  Party. 
This  application  for  injunction  is  not,  and  is  not  presented  as 
a  cause  maintainable  by  the  attorney  general  on  behalf  of  the 
people.  Neither  a  political  party  nor  a  considerable  member- 
ship thereof  constitute  the  people  of  this  state  for  the  purpose 
of  seeking  relief  by  injunction  to  restrain  the  secretary  of  state 
from  certifying  to  county  auditors  nominations  for  presidential 
electors;  and  whether  the  suit  is  brought  by  the  attorney  gen- 
eral  on   behalf   of    the   state,    or   by   a   private   individual    as    a 
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member  of  the  republican  party  "oh  behalf  of  himself  and  others, 
a  proper  cause  for  Injunction-  under  rules  of  equity  must  be 
established.  . 

Haney  and  Corson,  J.  J.,  dissenting. 

(Opinion  filed  September  23.  1912.) 

Application  by  tlie  State,  at  tlie  relation  of  John  Gray,  against 
Oscar  C.  Olsen  an«:l  others  as  Republican  nominees  for  presidential 
electors,  arid  S.  C.  Policy,  as  Secretary  of  State,  for  an  injunction 
restraining  the  Secretary  of  State  from  certifying  to  the  county 
auditors  die  nominations  for  presidential  electors  selected  by  the 
Republican  state  convention.  Demurrer  to  complaint  sustained,  and 
application  for  injunction  denied. 

H.  C.  Preston,  Perry  F.  Loiicks,  C.  G.  Sherzvood,  and  Royal 
C  Jolinson,  Attorney  General,  for  Defendants. 

We  submit  that  the  complaint  presents  no  case  upon  which 
the  jurisdiction  of  a  court  of  equity  can  be  founded.  Green  v. 
Mills,  69  Federal,  852. 

A  court  of  equity  will  not  undertake  to  supervise  the  acts 
and  management  of  a  political  party  for  the  protection  of  a  purely 
political  right.     Winnett  v.  Adams,  99  N.  W.  681. 

"A  court  of  equity  has  no  jurisidictiou  to  enjoin  officers  of  a 
state  from  issuing  a  certificate  of  nomination,  the  right  involved 
beinf^  purely  political."  Anthony  v.  Burrow,  129  Federal,  784; 
People  v.  Rose,  (111.)  71  N.  E.  1124. 

Plaintiff  makes  no  claim  that  any  one  has  a  better  right  to 
appear  on  the  ticket  as  presidential  electors  than  defendants. 
Weaver  v.  Toney,  54  S.  W.  732  (Ky.)  ;  State  v.  Dunbar,  85  Pac. 
337  (Ore.);  State  v.  Thorson,  9  S.  D.  149;  Shoemaker  v.  City 
of  Des  Moines,  105  N.  W.  520  (la.)  ;  Fairchilds  v.  Ward,  151  N.Y. 
359,  2S  N.  Y.  S.  381. 

"The  voice  of  the  convention  was  the  very  voice  of  the  Demo- 
cratic party.  The  work  of  that  convention  is  the  law  of  the  party 
and  the  courts  cannot  look  beyond  this  work  or  this  law  because 
there  is  no  other."  Cain  v.  Page,  42  S.  W.  336  (Ky.)  ;  Moody  v. 
Trimble,  50  L.  R.  A.  810  (Ky.)  ;  Rose  v.  Bennett,  56  Atl.  185 
(R.  I.);  State  v.  Crittenden,  64  S.  W.  162  (Mo.);  Clarke  v. 
Morran,  63  Pac.  388(Mont.) ;  State  v.  Weston,  70  Pac.  si9(Mont.) 
People  v.  Dis.  Court,  74  Pac.  896  (Colo.)  ;  Davis  v.  Hambrick, 
58  S.  W.  799  (Ky.)  Stephenson  v.  Board,  76  N.  W.  914  (Mich.)  ; 
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Phelps  V.  Piper,  67  N.  W.  755  (Neb.)  ;  Allen  v.  Clynti,  29  Pac 
670  (Colo.);  State  v.  Sturdevant,  62  N.  W.  35  (Neb.);  People 
V.  Dist.  Court,  31  Pa>c.  339  (Colo.);  Kellog*  v.  Hickman,  21  Pac. 
325  (Colo.)  30  Cyc.  768;  State  ex  rel.  Howells  v.  Metcalf,  18 
S-  E)  393 ;  see  this  case,  In-dependent  Party  Nominations,  57  Atl. 
344  (Pa.)  Davidson  v.  Hanson,  92  N.  W.  93  (Minn.)  Blaire  v. 
Hinrickson,  37  N.  C.  683  (111.)  People  v.  Board,  55  N.  Y.  393; 
State  V.  Martin,  62  Pac.  588  (Mont.). 

It  must  'be  remembered  that  the  law  of  1909,  provides  thx; 
conditions  under  which  the  party  nominees  shall  go  upon  the 
official  ballot,  and  how  the  party  convention  shall  be  called, 
organized  and  conducted, — ^how  can  it  be  said  that  any  act  of  the 
National  Republican  Convention  in  Chicago,  can  in  any  way 
modify,  change  or  nullify  the  legally  called  convention  held  at 
Huron,  July  2,  1912.    State  v.  Houser,  100  N.  W.  964  (Wis.). 

The  court  is  not  the  forum  for  the  determination  of  questions 
of  a  [.olitical  character,  and  it  is  not  for  the  courts  to  say  that  it 
will  be  denied  to  these  defendants  the  rights  which  belong  to  their 
membeiohip  of  the  Republican  party.  State  v.  Board  of  Election 
Comm.,  78  X.  E.  1019;  People  ex  rel.  McKinley,  (111.)  71  N.  E. 
1 1 24;  State  ex  rel  Kennedy  v.  Martin,  (Mont.)  62  Pac.  588; 
Phelps  V.  Piper,  (Neb.)  67  N.  W..  755;  21  Am.  &  Eng.  Ann. 
Case  269;  Whipple  v.  Broad,   (Colo.)   55  Pac.   172. 

Who  is  entitled  to f name  ''Republican  Party?"  Whipple  v. 
Hartzell,  55  P^.  186  (Colo.)  Ogg  v.  Glover,  83  Pac.  1039 
(Kans.). 

A.  /.  Plozcman,  Chambers  Kellar,  and  L.  L.  Stephens,  for 
Plaintiff. 

This  is  a  suit  for  an  injunction  to  restrain  the  defendant, 
S.  C.  Polley,  as  Secretary  of  State,  from  directly  or  indirectly 
recognizing  the  other  defendants,  or  either  of  them,  as  candidates 
of  the  Republican  party  for  presidential  electors  of  South  Dakota, 
and  from  certifying  to  the  county  auditors  of  any  county  of  the 
sitate  the  name  or  description  of  either  of  the  above  named  de- 
fendants as  the  person  named  as  a  candidate  of  the  Republican 
party  of  South  Dakota,  for  the  position  of  presidential  elector  from 
said  state,  etc. 

That  ithe  suit  is  brought  by  the  plaintiff  in  his  own  behalf  and 
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in  behalf  of  all  other  citizens  of  South  Dakota  who  are  members 
of  the  Republican  party,  and  similarly  situated. 

The  complaint  alleges-  that  at  the  alleged  Republican  conveni- 
tion  held  at  Huron  on  the  second  of  July,  19 12,  the  defendant, 
other  than  PoUey,  were  attempted  to  be  chosen  as  candidates  of 
the  ^Republican  party  of  South  Dakota  for  the  position  of  presi- 
dential electors  of  said  state,  and  that  said'  defendants  were  not 
otherwise  chosen.  '  That  said  defendants  have  procured  an  alleged 
and  pretended  certificate  of  nomination  executed  by  the  pretended 
chairman  and  secretary  of  said  pretended  convention  certifying 
that  the  said  defendants  had  been  duly  nominated  as  the  Republican 
nominees  for  the  position  of  presidential  electors  of  South  Dakota, 
and  filed  the  said  alleged  certificates  of  nomination  in  the  office  of 
saiti  PoUey,  as  Secretary  of  State.  Said  defendants  claim  the 
right  to  have  their -names  printed  as  the  regular  nominees  of  the 
Republican  party  for  presidential  electors  to  be  voted  for  at  the 
general  election,  and  that  said  Policy,  as  Secretary  of  State,  has 
accepted  said  certificates  as  legal  certificates  of  nomination,  and 
has  filed  the  same,  and  has  threatened  to  and  intends  to  and  will 
certify  the  names  of  said  defendants  to  the  several  auditors  of  the 
counties  of  the  state,  with  orders  and  instructions  to  have  such 
names  of  said  defendants,  except  Policy,  printed  upbn  the  official 
ballot  at  the  general  election  in  November,  191 2,  as  the  sole,  ex- 
clusive, legal  and  regular  nominees  of  the  Republican  party  of 
South  Dakota  for  the  offices  of  said  five  presidential  electors. 

It  is  plaindflf's  contention  that  the  defendants,  other  than 
Policy,  have  not  been  legally  nominated,  and  that  there  is  no  au- 
thority of  law  for  filing  said  certificate,  and  that  said  Policy  is 
acting  without  authority  of  law  in  certifying  said  names  to  the 
various  county  auditors  of  the  state. 

Chapter  201,  Sess.  Laws  of  191 1,  being  the  primary  law  for 
the  nomination  of  all  party  candidates,  the  defendants,  excepting 
Policy,  who  claimed  to  have  been  nominated  as  presidential  elec- 
tors at  'the  Huron  convention,  on  the  first  Tuesday  of  July,  1912, 
were  not  nominated  by  the  voters  of  the  state,  nor  by  a  convention 
having  any  authority  to  do  so.  If  appointed'  at  all,  they  were  ap- 
pointed under  the  primary  laws  of  1909,  but  these  were  repealed 
by  Section  156  of  the  primary  law  of  191 1,  p.  288.  Section  104 
abolished  a;ll  state  conventions  for  the  nomination  of  party  candi- 
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dates  and  principles  for  national,  state,  judicial,  county  and  legis- 
lative offices.  Sec.  46,  p.  257,  Laws  191 1,  required  the  candidates 
for  presidential  electors  to  be  tiomina'ted  by  petition,  and  Sec.  24,  p. 
252,  provides': 

"Hereafter  all  panty  candidates  for  all  of  the  elective,  con- 
gressional, state,  county,  legislative  and  district  offices,  and  for 
the  office  of  United  States  senator  and  presidential  electors,  and  all 
party  delegates  and  alternate  delegates  to  the  national  conventions 
and  all  precinct,  county,  state  and  national  committeemen,  party 
state  chairmen  and  majority  and  minority  proposal  committeemen 
shall  be  nominated,  and  party  representatives  elected,  at  the  primary 
held  in  accordance  with   the  provisions  of  this  act." 

Thi's  was  not  done.  Not  being  elected  by  the  people  in  the 
manner  provided  by  the  legislature,  and  only  claiming  to'  be 
nominated  by  the  Huron  convention,  which  had  been  abolished  by 
law,  these  defendants,  candidates  for  presidential  electors,  have  no 
color  of  title  or  right  to  have  their  names  placed  on  the  ballot  in 
November  to  be  submitted  to  the  voters  of  the  state.  They  claim 
to  be  the  party  candidates  of  the  Republican  party.  That  is  an 
old  established  party  that  cast  a  vote  and  elected  a  governor  at  .the 
last  election.  Therefore,  these  defendants,  claiming  to  be  electors, 
cannot  be  nominated  as  republicans  even  by  petition.  If  we  apply 
the  same  rule  that  this  court  applied  to  the  law  of  1907  in  Morrow 
V.  Wipf,  22  S.  D.  159,  it  applies  to  all  organized  parties. 

Right  to  vote  is  a  civil  right. 

That  the  right  to  vote  is  a  civil  right  granted  'by  the  con- 
stitution and  laws  of  this  state,  and  is  within  the  protection  of  the 
law  is  shown  by  the  following  cases;  Britton  v.  Board  of  Elec. 
Com'rs.,  61  Pac.  11 15,  129  Cal.  337;  People  v.  Board  of  Elec. 
Com'rs.  of  Chicago,  tj  N.  E.  321  (111.)  ;  Murphy  v.  Curry,  70 
Pac.  461-3  (Cal.)  ;  State  v.  Phelps,  128  N.  W.  1041-1045;  Koerber 
V.  Patek,  123  Wis.  415,  102  N.  W.  40-42;  Same  v.  Frear,  128  N. 
W.  1061 ;  Baker  v.  Board  of  Elec.  Com'rs.,  68  N.  W.  752. 

The  right  of  suffrage  is  derived  from  the  constitution  of  the 
state.  State  v.  Weber,  105  N.  W.  490  (Minn.)  ;  Pearson  v.  Board 
of  SupVs.  of  Brunswick  Co.,  91  Va.  322,  21  S.  E.  483;  United 
States  V.  Crosby,  Fed.  Cas.  14,  893 ;  Healey  v.  Wipf,  22  S.  D.  343. 
117  N.  W.  521;  Spragins  v.   Houghton,  3   111.    (2  Scam.)    377: 
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Coffin  V.  Board  Blec.  Com'rs.  of  Detroit,  97  Mioh.  188,  56  N.  W. 
567 ;  Cla>ton  v.  Hiarris,  7  Nev.  64. 

The  provision  of  the  Const.  Art.  II,  Par.  i,  declaring  that 
every  male  citizen  shall,  in  all  cases  therein  mentioned,  be  entitled 
to  vote,  requires  no  legislation  to  give.it  effect;  and  the  fact  that 
there  was  once  a  statute  limiting  voters  to  male  citizens,  which 
has  beai  repealed,  does  not  have  the  effect  of  not.  denying  the  right 
to  females.     People  v.  Barber,  48  Hun.  198. 

The  right  of  suffrage  is  one  which  its  possessor  holds  as 
a  citizen  of  a  state,  secured  by  the  constitution  to  him,  and  to  be 
held  on  the  terms  prescribed  by  that  constitution  alone.  Huber 
v.  Reily,  53  Pa.  St.  112,  23  Leg.  Int.  228. 

The  legislature  cannot  constitutionally  abridge  the  right  to 
vote,  and^a  law  in  regulation  thereof  must  be  reasonable,  uniform 
and  impartial.  Monroe  v.  Collins,  17  Ohio  St.  665;  In  re  Newport 
Charter,  14  R.  I.  655. 

The  people  by  the  adoption  of  the  constitution  fixed  and  de- 
fined in  the  constitution  itself  what  qualifications  a  voter  shall 
possess  to  entitle  him  to  vote,  and  the  legislature  cannot  add  an 
additional  qualification.  Morris  v.  Powell,  25  N  E.  281  (Ind.)  ; 
State  V.  Kelly,  32  So.  909  (Miss.)  ;  Pearson  v.  Board  of  Sup'rs. 
of  Brun-swick  Co.,  supra. 

Art.  VI.,  Sec.  19  of  Const. : 

''Elections  shall  be  free  and  equal,  and  no  power,  civil  or 
military  shall  at  any  time  interfere  to  prevent  the  free  exercise  of 
the  ri^ht  of  suffrage." 

Right  to  name  Republican  party. 

The  right  to  the  use  of  the  name  "Republican"  is  a  civil  right, 
and  a  property  right  to  which  the  republican  party  has  obtained 
title  by  ujser. 

Where  a  person  does  business  alone  under  the  name  of  a  bank 
and  a  chattel  mortgage  is  made  to  him  und-er  that  name,  the  legal 
title  vests  in  him.     Carlisle  v.  People's  Bank,  26  So.   115    (Ala.) 

A  person  may  adopt  any  name  in  which  to  transact  business 
and  may  sue  and  be  sued'  by  such  name.  Graham  v.  Eiszner,  28 
111.  App.  269 ;  Clark  v.  Qark,  19  Kan.  522 ;  In  re  Snook,  2  Hilt. 
566;  England  v.  New  Yprk,  P.  Co.,  8  Daly,  375.  This  case  holds 
a  person  may  acquire  a  new  name  by  general  reputation  an. I 
usage.  / 
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Usages  long  established  and  folk>wed  have  to  a  great  extent 
the  efficacy  of  law  in  all  countries.  They  control  the.  construction 
and  qualify  and  limit  the  force  of  positive  enactment.  Slidell  v. 
Grandeur,  iii  U.  S.  412,  28  L.  Ed.  321-324;  United  States  v.  De 
la  Maza  Arrendo,  6  Pet.  691-8,  L.  Ed.  547;  Mitchell  v.  United 
States,  9  Pet.  711,  9  L.  Ed.  283;  Buford  v.  Houtz,  133  U.  S.  320, 
33  L.  Ed.  613. 

Only  regularly  and  lawfully  organized  conventions  or  pri- 
maries have  a  right  to  use  the  party  name.  McKnight  v.  Whipple, 
SS  Pac.  182  (Colo.);  Whippel  v.  Wheeler,  55  Pac.  188  (Colo.); 
Duff  V.  Beckwith,  62  Pac.  838  (Colo.);  Phillips  v.  Curley,  62 
Pac.  837  (Colo.). 

A  party  has  a  right  to  use  the  device  and  name  used  by  it  at 
last  'similar  election.  Kratzer  v.  Allen,  50  Pac.  209^  (Colo.); 
Ogg  v.  Glover,  83  Pac.  1039  (Kans.)  ;  Baker  v.  Bd.  Elec. 
ComVs.,  68  N.  W.  752  (Mich.). 

Where  a  name  was  adopted  as  a  party  designation  and  used 
for  several  ^ears,  and  the  party  liad  a  candidate  for  mayor, 
whose  name  is  now  on  the  official  ballot,  the  candidate  of  another 
subsequently  formed  party  cannot  use  the  name  for  designation. 
Brown  v.  Jensen,  90  N.  W.  155   (Minn.) 

A  candidate  for  congress  of  the  former  so  called  Social 
Democratic  party,  which  has  changed  its  name  to  the  Socialist 
party,  is  not  entitled  to  have  the  abandoned  title  added  to  the  name 
of  such  candidate  on  the  official  ballot  in  the  congressional  dis- 
trict. Lind  V.  Scott,  92  N.  W.  96  (Minn.)  ;  In  re  Morledge,  99 
N.  W.  355  (Minn.). 

A  caption  on-  a  ballot  to  be  used  at  an  election  which  is  cal- 
culated to  imluce  the  elector  to  conclude  from  an  inspection  of  the 
caption  or  headlines  only  that  the  persons  therein  mentioned  are  of 
his  political  persuasion,  when  they  or  any  of  them  are  not  of  suoh 
persuasion  is  prohibited.  Shield  v.  Gregor,  91  Mo.  534,  4  S.  W. 
266;  Porter  v.  Flick,  84  X.  W.  263  (Neb.). 

Injunction  is  the  remedy.     State  ex  rel.  v.   Moran,  63   Pac. 

393. 

The  civil  courts  have  jurisdiction  in  injunction  proceedings 
instituted  to  protect  a  personal  right.  Itzkovitch  v.  Whitaker,  39 
So.  499,  I  L.  R.  A.  (N.  S.)   1 147. 

The   duty  of  the   secretary  of   state  to  give   notices   of   the 
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election  of  members  of  the  senate  and  assembly  under  an  appor- 
tionment act  is  not  political,  but  is  purdy  ministerial,  and,  if  the 
act  is  unconstitutional,  he  may  be  restrained  by  injunction  from 
proceeding  under  it.  State  v.  Cunningham,  8i  Wis.  440,  51  N. 
W.  724. 

An  injunction  will  be  granted  to  restrain  the  removal  of  the 
county  records  and  offices  to  a  new  seat,  on  a  petition  alleging 
fraud  and  illegality  sufficient  to  invalidate  the  legality  of  the  pro- 
ceedings, notwithstanding  the  statute  provides  a  remedy  by  a 
new  vote.  Sweatt  v.  Faville,  23  Iowa,  321 ;  Todd  v.  Rustad,  43 
Minn.  400,  46  N.  W.  y2i'y  Solomon  v.  Fleming,  (Neb.)  51  N.  W. 
304. 

Primary  law. 

Ch.  201,  Sess.  Laws  191 1,  p.  249-289,  commonly  called  the 
Richard's  Primary  Election  Law,  Senate  Bill  No.  309,  was  duly 
enacted  by  the  Legislature  and  became  a  law  not  later  than  March 
10,  191 2,  and  is  the  law  that  should  have  governed  the  primary 
election  for  the  nomination  of  all  candidates.  An  initiative  peti- 
tion was  filed  with  the  Secretary  of  State  and  by  him  presented 
to  both  houses  of  the  Legislature  where  it  became  a  part  of  Sen- 
ate Bill  309  and  w^s  passed  by  the  Senate  Monday,  February  27, 
191 1,  by  an  aye  and  nay  vote,  there  being  36  ayes,  absent  and  not 
voting  7,  excused  2,  and  was  passed  by  the  House  Thursday, 
March  2nd,  90  ayes,  10. nays,  absent  and  not  voting  3.  It  is  en- 
dorsed "Received  by  the  governor  March  3,  191 1,  at  3:15  p.  m.*' 
The  legislature  adjourned  that  day,  and  it  was  filed  by  the  gov- 
ernor with  the  secretary  of  state  on  March  9,  1911,  at  10:15  a.  m. 
without  any  objections  thereto.  The  journals  therefore  show  that 
the  bill  was  passed  by  more  than  two-'thirds  majority  in  each 
house. 

The  court  will  take  judicial  notice  of  the  journals :  Comers  v. 
State,  5  S.  D.  321,  58  N.  \V.  804;  Ritchie  v.  Richards,  47  Pac. 
607;  Jackson  v.  State,  142  S.  \V.  11 13.  Court  states  it  would  take 
judicial  notice  of  the  legislative  journals  and  judicial  notice  that  an 
election  was  held  for  adoption  of  initiative  and  referendus  act. 

Section  156,  p.  288:    '*A11  acts  or  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed." 
5 — Vol.   30,  S.  D. 
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Sec.  157:  "There  being  no  adequate  law  in  this  state,  pro- 
viding for  the  nomination  of  party  principles,  candidates  for  elec- 
tive offices,  delegates  and  committeemen,  by  a  direct  primary  vote, 
nor  provision  how  to  determine  what  shall  constitute  an  official 
party  endorsement  to  appointive  offices  or  orderly  representation 
within  the  party,  an  emergency  is  hereby  declared  to  exist  and  this 
act  shall  take  eifect  and  be  in  force  immediately  upon  its  passage 
and  approval." 

When  the  bill  was  returned  to  the  (secretary  of  state  it  did  not 
bear  the  governor's  signature  or  approval  and  if  approved,  it  was 
api>roved  by  operation  of  law,  as  -set  forth  in  the  constitution  and 
statutes  in  existence  at  the  time. 

Sec.  I,  Art.  Ill  of  Const,  of  South  Dakota:  'The  legislative 
power  shall  be  vested  in  a  legislature  which  shall  consist  of  a 
isenate  and  house  of  representatives.  Except  that  the  people  ex- 
pressly reserve  to  themselves  the  right  to  propose  measures,  which 
measures  the  legislature  shall  enact  and  submit  to  a  vote  of  the 
electors  of  the  state,  and  also  the  right  to  require  that  any  laws 
which  the  legislature  may  have  enacted  shall  be  submitted  to  a 
vote  of  the  electors  of  the  state  before  going  into  effect,  (except 
such  laws  as  'may  be  necessary  for  the  immediate  preservation  of 
the  public  peace,  health  or  safety,  support  of  the  state  govemrnent 
and  its  existing  public  institutions). 

Provided,  that  not  more  than  five  per  centum  of  the  qualified 
electors  of  the  state  shall  be  required  to  invoke  either  the  initiative 
or  the  referendum. 

This  section  shall  not  he  construed  so  as  to  deprive  the  legis- 
lature or  any  member  thereof  of  the  right  to  propose  any  measure. 
The  veto  power  of  the  executive  shall  not  be  exercised  as  to 
measures  referred  to  a  vote  of  the  people.  This  section  'shall  ap- 
ply to  municipalities.  The  enacting  clause  of  all  laws  approved 
by  vote  of  the  electors  of  the  state  shall  be :  'Be  it  enacted  by  the 
people  of  South  Dakota.'  The  legislature  shall  make  suitable 
provisions  for  carrying  into  effect  the  provisions  of  this  'section." 

We  also  cite:  Section  22,  Art.  III.  Const.:  Sec.  9,  Art.  IV. 
of  Const. ;  Tarltou  v.  Peggs,  18  Ind.  24. 

Sec.  23,  Rev.  Pol.  Code,  1903,  pg.  5 :  "Any  laws  which  the 
legislature  may  have  enacted,  except  laws  which  may  be  necessary 
for   the   immediate   preservation   of  the  public   peace,   health    and 
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safety,  support  to  the  state  government  and  it's  existing  institutions* 
shall,  upon  the  filing  of  a  petition  as  hereinafter  provided,  be  sub- 
mitted to  a  vote  of  the  electors  of  the  state  at  the  next  general 
election.     *     *     *'' 

Section  23  excepts  laws  containing  the  emergency  clause.  Our 
contention  is  that  this  bill  is  excepted  by  Sec.  i,  Art.  Ill  of  the 
constitution  by  reason  of  its  containing  the  emergency  clause,  and 
is  excepted  by  Section  23  of  the  Political  Code  above.  Being  ex- 
cepted by  the  constitution  or  statute  it  w^ls  necessary  to  pass  it  in 
•the  same  manner  as  though  no  initiative  petition  had  been  filed 
therefor.  It  could  be  approved  by  the  governor  either  by  signing 
it  with  his  approval  or  it  could  become  a  law  by  operation  of 
law  by  reason  of  the  failure  of  the  governor  to  return  it  to  the 
secretary  of  state  within  ten  days  after  the  adjournment  of  the 
legislature  unthoiit  his  objections  thereto.  In  brief,  it  became  a 
law  by  operation  of  Sec.  9,  Art.  IV  of 'the  Constitution.  The  legis- 
lature declared  there  was  an  emergency  and  that  the  act  should 
take  effect  and  be  in  force  immediately  uix>n  its  passage  and  ap- 
proval, and  it  is  for  tlie  legislature  to  decide  and  determine  what 
circumstances,  conditions  or  facts  make  an  emergency  and  the 
courts  have  no  authority  to  review  or  adjudicate  the  finding  of  the 
legislature  on  the  question  of  emergency.  State  ex  rel.  Lavin  v. 
Bacon,  14  S.  D.  405;  Mark  v.  State,  15  Ind.  98;  Day  Land  &  C. 
Co.  V.  State,  68  Tex.  526,  4  S.  W.  865 ;  H^ndrickson  v.  Hendrick- 
son,  7  Ind.  13;  Carpenter  v.  Montgomer)-,  7  Blackf.  415;  Biggs  v. 
McBride,  17  Ore.  640,  21  Pac.  878,  5  L.  R.  A.  115;  Bennett  v. 
Sengstacken,  113  Pac.  863;  Dallas  v.  Hallock,  44  Ore.  258,  75  Pac. 
204;  Kadderly  v.  Portland,  44  Ore.  118,  74  Pac.  710-720:  Sipe  v. 
People,  56  P.  571. 

Emergency  clause. 

Tarlton  v.  Peggs,  18  Ind.  24,  holds : 

"An  act  wasr  filed  in  the  secretary  of  state's  office  on  the  day 
of  the  legislature's  adjournment,  at  an  hour  later  than  such  ad- 
journment, by  the  governor,  but.  without  his  approval,  and  with- 
out objections  thereto  being  filed.  It  declared  the  existence  of  an 
emergency  and  that  it  should  be  in  force  from  and  after  its  pass- 
age. Held  that  the  act  became  a  law  from  and  after  the  tinie  of 
•such  filing.''  Galveston  R.  Co.  v.  Lynch,  55  S.  W.  389;  Texas 
v.  Stevens,   103  S.  VV.  481. 
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In  our  case  the  governor  could  not  return  it  to  the  legislature 
on  account  of  its  adjournment,  but  the  constitution,  Sec.  9,  Art.  IV., 
required  him  to  file  it  with  the  secretary  of  state  with  his  objec- 
tions. There  were  no  objections  and  therefore  the  act  became  a 
law.  Town  of  Seven  Hickory  v.  Ellery,  103  U.  S.  423,  26  L.  Ed. 
435;  State  V.  Wheeler,  89  N.  E.  5;  Evans  v.  Commonwealth,  15 
Ky.  L.  R.  606;  Boggs  v.  Commonwealth,  15  Ky.  L.  R.  653; 
Opinion  of  Justices,  3  Mass.  567.;  State  v.  Ilolden,  23  So.  643,  76 
Miss.  158;  Henry  v.  Carter,  40  So.  995,  88  Mi'ss.  21;  Statecup  v# 
Dixon,  136  Ind.  9,  35  N.  E.  987;  Capito  v.  Tapping,  64  S.  E.  845. 
22  L.  R.  A.  1089  (W.  Va.) ;  Atlantic  Coast  L.  R.  Co.  v.  Mallard, 
43  So.  755  (Fla.)  ;  Norris  v.  Cross,  105  Pac.  1000,  is  a  Case  from 
Oklahoma. 

Our  constitution  excepts  all  laws  containing  an  emergency 
clause  and  includes  initiated  bills  that  have  the  emergency  clause 
as  well  as  all  others.  Peopl^v.  Scott,  120  Pac.  126;  Evans  v. 
Commonwealth,  15  Ky.  L.  R.  606. 

The  fact  that  a  petition  was  filed  with  the  secretary  of  state 
and  by  him  submitted  to  each  of  the  houses  of  the  legislature  pe- 
titioning for  the  enactment  and  submission  of  the  measures  em- 
braced in  Ch.  201,  Sess.  Laws  191 1,  in  no  way  affects  the  validity 
of  the  act,  for  the  reason  that  as  enacted  by  the  legislature  it  con- 
tained the  emergency  clause  and  all  bills,  measures  or  laws  con- 
taining an  emergency  clause,  and  that  were  passed  by  a  two-thirds 
majority  of  each  house,  are  expres'sly  excepted  from  Sec.  i,  Art. 
Ill,  being  the  clause  of  the  constitution  authorizing  the  initiative 
and  referendum.  This  court  has  heretofore  so  held  in  its  decision 
rendered  in  the  case  of  State  ex  rel.  Lavin  v.  Bacon,  14  S.  D.  394, 
85  N.  W.  225,  the  opinion  being  filed  April  3,  1901. 

This  case  \vsls  affirmed  by  the  Supreme  Court  in  the  case  of 
Kadderly  v.  City  of  Portland,  supra. 

Thi's  amendmemt  to  the  constitution  (Section  1,  Art.  3)  was 
adopted  by  a  vote  of  the  people  held  November  8,  J898,  and  the 
legislature  of  1899  enacted  what  is  now  section  23  of  the  Political 
Code,  p.   5,  Rev.  Codes  of   1903,  which  expressly  provides  that: 

''Any  laws  which  the  legislature  may  have  enacted,  excep't 
laws  which  may  be  necessary  for  the  immediate  preservation  of 
the  public  peace,  health  and  safety,  suppart  to  the  state  goi^erumeni 
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and  its  existing  institutions,    *    *    *    shall  be  submit teil  to  a  vote 
of  the  electors  of  the  state  at  the  next  general  election." 

The  legislature  that  enacted  this  statute  evidently  construed 
this  amendment  to  the  constitution  as  not  including  those  lazcs 
therein  excepted,  containing  an  emergency  clause.  The  amend- 
ment itself,  in  the  latter  part  thereof,  contains  this  clause:  *The 
legisflature  shall  make  suitable  pwovision  for  carrying  into  effect  the 
provisions  of  this  section,"  and  section  23  was  the  provision  made 
by  the  legislature  of  1899,  and  it  contains  the  exception  of  emer- 
gency laws,  "SO  that  there  is  no  prozisioti  of  law  for  submitting  an 
imtiated  law  containing  an  emergency  clause  to  a  vote  of  the 
people.  If  this  clause,  Sec.  i,  Art.  Ill,  is  to  be  construed,  that  an 
initiated  law  containing  an  emergency  clause  must  be  submitted  to 
the  people,  it  would  virtually  be  a  repeal  of  section  22,  Art.  Ill  of 
the  constitution.  This  certainly  was  not  intended.  To  give  to  the 
constitution  such  a  construction  would  make  it  impassible  for  the 
legislature  to  give  immediate  effect  to  any  initiated  law  by  an 
emergency  clause,  for  under  the  present  condition  of  the  law,  it 
could  only  be  voted  on  at  a  general  election.  In  case  of  insurrection, 
pestilence  or  any  other  emergency  cause,  the  whole  power  of  the 
state  might  be  suspended  by  filing  a  referendum  petition  contain- 
ing the  signatures  of  only  five  per  cent  of  the  voters  of  the  state. 

To  give  section  i  a  construction  that  an  initiated  bill,  con- 
taining an  emergency  clause,  niusit  be  submitted  to  the  people  would 
be  to  deny  to  the  legislature  the  right  the  constitution  itself  abso- 
lutely protects,  for  the  section  prohibits  the  courts  from  so  con- 
struing it  as  to  deprive  the  legislature  of  the  right  to  prc>pose  any 
measure. 

If  the  people  should  disapprove  of  the  action  of  the  legis- 
lature in  adopting  and  enacting  an  initiated- law  by  ackling  thereto 
an  emergency  clause,  tlie  people  have  an  ample  remedy.  They 
may  initiate  a  bill  for  its  repeal  in  toto  and  have  the  question  of 
repeal  -submitted  to  the  people,  and  in  this  manner  the  ix^oj^lc 
may  repeal  it,  or  the  legislature  itself  on  such  a  bill  may  add 
thereto  the  emergency  clause  and  effect  the  repeal  at  once. 

Sec.  I,  Art.  Ill,  also  contains  this  clause :  "The  veto  power 
of  the  executive  shall  not  be  exercised  as  to  measures  referred  to 
the  people." 

If  a  bill  contains  an   emergency   clause   it   is  excepted   frnni 
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this  section,  ami  i's  not  a  measure  referred  to  a  vote  of  the  people, 
and  is  not  withdrawn  from  the  veto  power.  It  must  be  treated  by 
the  executive  as  any  other  bill  not  referred  and  must  be  approved 
or  returned  with  his  objections  as  the  constitution  provides.  Sen- 
ate Bill  309  was  filed  by  the  governor  in  the  office  of  the  secretary 
of  state  March  9,  191 1,  zcithout  objections  and  therefore  became  a 
law. 

McCOY.  P.  J.  Plaintiff  makes  application  for  injunction  re- 
straining defendant  Sairiuel  C.  Polley.  as  Secretary  of  State,  from 
certifying  to  the  various  county  auditors  the  nominations  for  presi- 
dential electors  selected  by  the  Republican  state  convention  held  at 
Huron  July  2d,  under  the  provisions  of  the  primary  law.  The  'elec- 
tors so  nominated  are  also  defendant^.  Plaintiff  as  a  Republican 
voter  and  elector,  by  his  petition,  claims  the  right  to  such  injunc- 
tion on  the  ground  that  such  presidential  eelctors  selected  at  said 
Huron  convention  were  not  and  are  not  Republican's,  and  that  their 
selection  and  the  placing  of  their  names  upon  the  official  ballots 
in  the  regular  Republican  column  results  in  a  fraud  up<:)n  plaintiff 
and  all  other  Republican  voters  of  this  state  who  desire  to  vote 
for  President  Taft  by  means  of  the  regular  Republican  ticket. 
Defendants  have  demurred,  and  also  moved  to  quash  plaintiff's 
petition  on  the  ground  that  the  same  does  not  state  facts  sufficient 
to  warrant  the  injunction  relief  demanded  by  plaintiff.    ' 

[i]  It  is  the  contention,  among  others,  of  defendjants  that  as 
no  other  Republican,  or  Taft,  electors  have  been  nominated  whose 
names  migiht  in  any  manner  appear  on  the  regular  Republican  ticket 
in  the  Republican  column,  plaintiff  would  be  in  no  different  or 
better  position  if  the  injunction  were  granted  than  he  is  now,  in  so 
far  as  his  said  political  right  to  vote  for  President  Taft  on  the 
regular  ticket  is  concerned.  We  are  of  the  opinion  that  this  con- 
tention of  defendants  is  well  taken.  Plaintiff  is  not  a  candidate 
himself  for  presidential  elector,  or  for  any  other  office  affected  by 
the  action  of  the  Huron  convention.  The  s[>ecific  right  which  plain- 
tiff claims  will  be  violated  ajid  invaded  is  that  of  voting,  or  the 
oi>ix)rtunity  of  voting,  for  President  Taft  by  means  of  the  regular 
Republican  ticket  on  the  official  ballots  to  be  used  at  the  November 
election.  The  only  effect  of  the  injunction,  if  granted,  would  be 
to  prevent  the  names  of  these  electors  ajijycaring  in  the  Republican 
column  in  the  Republican  ticket  on  the  official  ballots,  and  would 
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accompli'sli  nothing  further  than  to  leave  a  vacancy  in  the  Repub- 
lican ticket  on  the  official  ballots  as  to  Republican  nominees  for 
presidential  electors,  and  would  in  no  manner  protect  or  operate  to 
enforce  or  secure  to  plaintiff,  or  any  other  Republican  so  situated, 
the  right  or  opportunity  to  vote  for  President  Taft  by  means  of  the 
regular  Republican  ticket  on  the  official  ballots. 

[2]  It  seems  to  be  generally  held  that  the  applicant  for  an  in- 
junction has  the  burden  of  showing  that  he  would  in  some  manner 
be  injured  or  deprived  pf  some  lawful  right  without  the  aid  of  'Such 
injunction,  and  that  by  the  granting  of  such  injunction  he  would 
obtain  the  deired  relief.  Section  197,  Code  Civ.  Pr.  It  is  an- 
other general  rule  or  principle  of  law  that  courts  should  never  be 
required  to  -perform  idle  or  useless  acts. 

[3]  The  granting  of.  the  injunction,  as  prayed  for  by  plaintiff, 
under  the  circumstances  of  this  case,  and  in  view  of  the  present 
situation  existing  in  this  state,  with  reference  to  the  nominaton  for 
Republican  presidential  electors,  of  which  this  court  will  take  judi- 
cial notice,  would  be  an  empty  and  idle  act  in  so  far  as  it  would 
affect  the  right  or  opportunity  of  plaintiff*,  or  any  other  Republican 
so  situated,  to  vote  for  President  Taft  by  means  of  "bhe  regtilar 
Republican  ticket  on  the  official  ballots.  On  this  ground  we  are 
therefore  of  the  opinion  that  the  showing  made  by  plaintiff  is  not 
siifficient  to  empower  the  court  to  grant  the  prayed  for  injunction. 

[4]  Another  contention  of  plaintiff  is  that  chapter  201,  Session 
Laws  of  191 1,  commonly  known  as  the  "Richards  Primary  Law,'* 
is  now  in  full  force  and  effect  as  a  law  of  this  state.  We  are  of 
the  opinion  that  this  contention  is  not  tenable.  We  are  of  the 
opinion  that  this  statute  was  never  passed  as  or  for  the  purpose  of 
becoming  a  law,  but  only  for  the  purpose  of  being  submitted  to  a 
vote  of  the  people  under  the  initiative  and  referendtmi,  as  con- 
clusively appears  from  the  title  of  the  act  itself.  It  is  contended 
that,  because  this  act  contains  an  emergency  clause,  it  was  not 
therefore  submittable  to  a  vote  of  the  people  under  the  referendum. 
If  this  act  had,  in  the  first  instance,  been  passed  as  a  law  intended 
to  take  effect  immediately  upon  its  passage  and  approval,  and  a 
referendum  petition  thereon  seeking  to  submit  said  law  to  a  vote 
of  the  people  had  been  duly  filed,  then  this  contention  of  plaintiff 
would  have  been  applicable,  but,  not  having  been  so  passed,  the 
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emergency  clause  thereof   is  nothing  more  than   ineflfectual  sur- 
plusage. ' 

[5]  Some  of  our  associates  contend  that  the  injunction  prayed 
for  by  plaintiff  should  be  granted  on  the  ground  that  ihis  is  an  ex 
rel.  action  maintainable  by  the  Attorney  General  of  the  state  on 
behalf  of  the  people  of  the  -state,  and  that  it  is  the  people  of  the 
state  who  are  injured  by  the  names  of  the  defendants,  nominees  for 
presidential  electors,  appearing  on  the  official  ballots  in  the  Repub- 
lican column,  and,  on  account  of  thfl  allegations  contained  in  plain- 
tiff's petition,  that  the  Attorney  General  has  refused  to  institute  this 
action  in  the  name  of  the  people  of  the  state  plaintiff's  demand  for 
injunction  should  be  granted.  Neither  plaintiff  nor  hi's  coimsel 
have  presented  or  argued  any  such  contention  or  question,  never- 
theless, we  are  of  the  opinion  that  this  contention  is  also  untenable. 
Whether  this  action  be  maintainable  by  the  Attorney  General  on 
behalf  of  the  state,  or  by  private  individuals  as  the  members  of  a 
political  party,  does  not  relieve  the  party  plaintiff,  whoever  it  may 
be,  from  making  out  a  good  and  proper  case  or  cause  for  injunc- 
tion under  the  rules  of  equity  applicable  to  the  granting  of  such  re- 
lief. Again,  we  cannot  concur  in  the  view  that  this  is  a  cause 
properly  maintainable  by  the  Attorney  General  on  behalf  of  the 
people  of  this  state.  We  are  of  the  opinion  that  neither  a  political 
party  nor  any  considerable  number  of  the  members  thereof  con- 
stitute the  people  of  this  state  for  the  purpose  of  seeking  relief  by 
injunction  such  as  demanded  in  the  petition  in  this  case.  Plaintiff 
in  his  petition,  in  substance,  states  that  he  is  a  Republican  voter  and 
elector  of  this  state  who  desires  to  vote  for  President  Taft,  and 
that  this  action  is  brought  by  himself  as  'such  voter  and  elector 
and  also  on  l>ehalf  of  all  other  Republican  voters  so  situated,  and 
that  he  is  injured  and  defrauded  of  his  said  right  to  so  vote  by 
reason  of  the  presence  of  the  names  of  defendants,  electors,  ap- 
pearing on  the  regular  Republican  ticket.  Conceding  that  plaintiff 
has  legal  capacity  to  sue  and  maintain  this  action  as  a  party 
plaintiff  for  himself  and  other  Republican  voters  similar  situated, 
s-till  he  must  sthow  that  he  and  all  others  so  similarly  situate<l,  would 
be  benefitted  by  the  grantin  gof  said  injunction  by  riving  him  the 
right  or  opportunity  of  which  he  claims  to  be  so  deprived  by  de- 
fendants. Plaintiff  by  the  very  allegations  of  his  petition  is  not 
seeking  relief  on  behalf  of  the  whole  ixx)ple  of  the  state '  or   in 
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which  tJie  whole  peopk  of  the  state  might  be  interested,  but  only  as 
an  elector  who  desires  to  vote  in  a  particular  manner  by  means  of  ^ 
particular  ticket.  W-e  are  of  the  opinion  that  the  case  of  State  ex 
rel.  McCue  v.  Blai-sdell,  i8  N.  D.  55,  118  N.  W.  141,  24  L.  R.  A. 
(N.  S.)  465,  138  Am.  St  Rep.  741,  cited  by  our  as*sociates,  has  no 
possible  application  to  this  case.  In  that  case  a  voter  and  citizen  of 
North  Dakota  brought  a  similar  action  to  contest  the  constitution- 
alty  of  the  North  Dakota  primary  law  in  relation  to  the  preferential 
vote  for  the  office  of  United  States  Senator.  There  can  be  but  little 
question  but  what  the  issue  in  that  case  was  a  public  one  affecting 
the  whole  people  of  the  state.  In  the  case  at  bar  the  constitution- 
ality of  the  primary  law  is  not  assailed  by  plaintiff,  but  the  relief 
which  he  demands  is  based  on  the  alleged  fraudulent  action  of  a 
majority  of  the  delegates  to  the  Huron  convention  in  nominating 
persons  claimed  by  plaintiff  not  to  be  Republicans  at  the  present 
time,  and  therefore  asks  an  injunction  to  prevent  the  names  of 
those  chosen  by  said  convention  as  nominees  for  presidential  elec- 
tors aj>pearing  on  the  regiilar  Republican  ticket.  The  Republican 
party  of  this  state  by  and  through  its  regular  organization  vs  not 
here  asking  for  such  relief;  neither  is  it  shown  that  the  regular 
officers  or  committeemen  or  any  of  them  of  the  Republican  party 
have  ever  refused  to  institute  such  proceedings,  or  that  any  of  them 
even  desire  such  proceeding.  No  other  candidates  for  presidential 
electors  claiming  to  be  Republicans  are  asking  to  be  substituted  in 
place  of  defendants  on  the  official  ballots',  and  neither  is  palintiff 
asking  to  have  any  other  Republican  nominees  so  substituted. 
Therefoie  we  are  clearly  of  the  opinion  that  the  relief  sought  in 
this  action  by  virtue  of  the  allegations  contained  in  plaintiff's  pe- 
tition is  not  of  such  a  public  nature  as  to  give  the  whole  people  of 
the  state  a  public  interest  therein,  and  is  not  maintainable  in  the 
name  of  the  people  of  the  state. 

The  views  we  have  expressed  render  it  unnecessary  to  con- 
sider or  pass  U'{X>n  other  questions  presented  by  the  record  and 
argued  by  counsel. 

The  demurrer  of  defendant  may  be  sustained  and  the  applica- 
tion  for  injunction  denied. 

HANEY,  J.  (dissenting).  It  is  stated  in  the  complaint  that 
this  proceeding  is  instituted  by  "the  plaintiff"  on  his  own  belialf 
and  also  on  behalf  of  all  other  citizens  of  the  United  States  and  of 
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this  state,  who  are  members  of  the  RepubHcan  party  and  similarly 
situated :  that  the  "plaintiif"  is  an  elector  of  this  state  qualified  and 
entitled  to  vote  for  presidential  electors  at  the  coming  general  elec- 
tion in  this  state:  that  the  Atarney  General  was  requesed  o  insti- 
tute the  proceeding ;  and  that  he  has  refused  so  to  do.  In  my  opin- 
ion an  eelctor,  upon  the  refusal  of  the  Attorney  General  to  prose- 
cute, ma  ymaintain  a  proceedin  ginvolving  questions  pertaining  to 
the  sovereignty  of  the  state,  its  franchises'  and  prerogatives,  and 
the  liberties  of  its  people,  in  this  court,  in  the  name  of  the  state. 
In  such  a  proceeding,  the  state,  not  the  elector,  is  the  plaintiff, 
and  the  latter's  interest,  other  than  as  an  elector,  is  immaterial. 
Jn  other  word's,  in  such  a  case,  whether  on  the  relation  of  the 
Attorney  General  or  an  elector,  the  Attorney  General  having  de- 
clined to  act,  it  is  wholly  immaterial  what  effect,  if  any,  the  re- 
sult of  the  proceeding  may  have  upon  the  relator.  State  v. 
Blaisdell,  18  X.  D.  55,  -118  X.  W.  141,  24  L.  R.  A.  (X.  S.)  465, 
138  Am.  St.  Rep.  741  ;  Everitt  v.  Board,  i  S.  D.  365,  47  X.  W. 
296.  The  distinction  between  an  action  or  proceeding  instituted  in 
the  name  of  the  state  on  the  relation  of  the  Attorney  General  or  in 
the  name  of  the  state  on  the  relation  of  an  elector,  the  Attorney 
General  having  refused  to  act,  and  an  action  instituted  by  an  in- 
dividual to  enforce  or  protect  a  right  peculiar  to  himself  and  others, 
similarly  situated,  was  not  considered  in  State  ex  rel.  Cranmer  v. 
Thorson,  9  S.  D.  152,  68  X.  W.  202,  33  L.  R.  A.  582.  There 
was  no  allegation  in  the  complaint  in  that  case  regarding  the  re- 
fusal of  the  Attorney  General  to  prosecute  the  proceeding.  In  the 
title  of  that  case,  Cranmer,  not  the  state,  should  have  been  named 
as  **plaintiff."  But,  no  objection  appearing  to  have  been  raised,  the 
proceeding  was  regarded  as  the  suit  of  a  private  person  governed 
by  the  rules  applicable  to  ordinary  actions  in  equity.  Therefore, 
that  case  is  not  an  authority  which  'should  govern  the  case  at  bar, 
if  the  complaint  discloses  a  state  of  facts  involving  questions  per- 
taining to  the  sovereignty  of  the  state,  its  franchises,  and  preroga- 
tives and  the  liberties  of  its  people.  In  my  opinion  the  complaint, 
liberally  construed,  with  a  view  of  substantial  justice,  as  it  should 
be  discloses  such  a  state  of  facts,  notwithstanding  the  superfluous 
declaration  tiiat  the  suit  is  brought  on  behalf  of  the  relator,  er- 
roneously designated  as  "plaintiff"  and  others  similarly  situated. 
Therefore,  with  profoimd  respect  for  the  jmlgment  of  my  learned 
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Associates,  I  <Iissent  from  the  conclusion  that  the  demurrers  to  the 
complaint  should  be  sustained  on  the  ground  that  the  relief  -soug^ht 
would  te  of  no  benefit  to  the  relator. 

In  view  of  the  conclusions  reached  by  a  majority  of  the  court 
reg^arding  the  interest  of  the  relator,  no  useful  purix>se  would  be 
served  by  an  extended  discussion  of  other  phases  of  the  case.  It  is 
sufficient  to  state  that,  in  my  opinion,  this  court  is  authorized  by 
the  onstitution  and  statutes  of  this  state  and  its  former  decisions 
to  determine  in  thifs  proceeding  whether  the  names  of  the  de- 
fendants, other  than  the  Secretary  of  State,  should  appear  as  can- 
didates for  presidential  electors  in  the  Republican  column  on  the 
official  ballot  which  every  elector  of  the  state  will  be  required  to 
use  if  'he  votesr  at  the  coming  general  election ;  that  whether  such 
nam-es  shall  so  appear  vs  a  legal  question  affecting  the  legal  rights 
of  every  elector  of  this  'state,  regardless  of  party  affiliation :  that, 
upon  the  facts  as  they  S'tand  admitted  for  the  puri>oses  of  de- 
fendant's demurrers  and  ''motion  to  quash,"  such  names  should 
not  so  api>ear  on  such  ballot;  and  that  the  Secretary  of  Stato 
should  be  restrained  from  so  certifying  the  same.  These  views 
necessarily  lead  to  the  conclusion  that  the  demurrers  and  "motion 
to  quash''  should  be  overruled,  without  reference  to  the  Richards 
proposed  primary  law,  which,  in  my  opinion,  did  not  go  into  effect 
by  operation  of  the  emergency  clause  contained  in  the  measure  as 
submitted  by  the  Legislature. 

CORSOX,  J.  (dissenting).  I  fully  concur  in  the  dissenting 
opinion  of  rtiy  Associate,  Judge  Haney ;  but,  in  view  of  the  im- 
portance of  the  case,  I  deem  it  proper  to  add  thereto  some  further 
reasons,  why  this  court  should  retain  jurisdiction  of  the  case,  and 
grant  the  injunction  therein  prayed  for  restraining  and  enjoining 
the  Secretary  of  State  from  placing  the  candidates  for  presidential 
electors  on  the  ticket  under  the  head  of  the  Republican  ticket.  The 
law  of  this  state  provides  that  an  elector  may,  if  he  desires  to 
vote  the  entire  ticket  of  his  party,  make  a  cross  in  the  circle  at 
the  head  of  the  ticket  of  his  party,  and  thereby  vote  for  all  can- 
didates whose  names  appear  on  such  ticket.  In  case,  therefore,  the 
candidates  for  presidential  electors  selected  by  the  convention  at 
Huron  on  July  2d  are  in  favoj  of  a  president  and  vice  president  in 
opposition  to  the  nominees  of  the  regular  Republican  convention 
held  in  Chicago  in  June,  1912,  a  cross  in  the  circle  at  the  head  of 
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the  ticket  of  the  Republican  party  would  constitute  a  vote  on  the 
part  of  the  elector  for  'the  entire  ticket,  and  necessarily  be  a  vote 
in  favor  of  electors  in  opposition  to  the  regular  nomination  by  the 
natitmal  Republican  convention.  Hlence,  every  Republican  elector, 
in  order  to  avoid  voting  for  the  candidates  for  Republican  elec- 
-tors  in  opposition  to  the  candidates  of  the  national  Republican 
convention,  will  be  compelled  to  omit  the  cross  in  the  cifcle  at  the 
head  of  the  party  ticket,  and  make  a  cross  in  the  circle  at  the  left 
of  the  name  of  each  candidate  for  whom  he  desires  to  rote.  He 
will,  therefore,  be  denied  a  very  important  right,  and  be  com- 
pelled to  perform  much  additional  labor  in  preparing  his  ballot  on 
the  day  of  election. 

Again,  the  insertion  of  the  names  of  the  candidates  for  presi- 
dential electors  proposed  under  the  head  of  the  Republican  party 
will  necessarily  result  in  obtaining  the  votes  of  a  large  number  of 
Republican  electors  who  are  favorable  to  the  candidates  selected  by 
the  Republican  national  convention,  but  who  by  inadvertence  or 
mistake  will  as  they  usually  do  make  a  cross  in  the  circle  at  the 
head  of  their  party  ticket,  and  thereby  appear  to  vote  for  the  can- 
didates nominated  by  **the  progressive'*  party  at  its  Chicago  con- 
vention held  in  Augu'st,  191 2,  which  would  in  effect  result  in  per- 
petrating a  fraud  upon  such  electors. 

Again,  the  candidates  sought  to  be  placed  upon  the  ticket 
under  the  head  of  the  name  of  the  Republican  party  for  presidential 
electors  having  declared,  as  it  is  alleged  in  the  complaint,  that  they 
will  not  vote  for  the  candidates  selected  by  the  Republican  national 
convention  at  Chicago,  have  no  right  to  a  place  upon  the  party 
ticket  under  the  name  of  the  Republican  party  from  the  mere  fact 
that  they  claim  to  have  been  selected  as  Republicans  at  the  primary 
election.  It  may  be  true  that  the  delegates  to  that  convention  were 
selected  at  the  primary  election  in  June  as  delegates  to  the  state 
convention  as  members  of  the  Republican  party ;  but  it  appears 
from  the  complaint  that  after  their  said  election  as  delegates  to  the 
state  convention  they  seceded  from  the  national  Republican  party 
and  joined  what  is  dominated  the  "Progressive  party,"  which  sub- 
sequently in  August  of  the  present  year  nominated  candidates  for 
president  and  vice  president  of  the  United  States  in  opposition  to 
the  candidates  of  the  national  Republican  convention  in  June,  and 
they  had  no  right,  therefore,  to  continue  to  act  as  members  of  the 
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Rq)ublican  party  in  the  Huron  convention  of  July  2d,  and  the 
ticket  so  selected  by  them  for  presidential  electors  should  have  no 
place  on  the  ticket  under  the  head  of  the  Republican  party  tkket. 

As  an  illustration  of  the  position  of  tliose  delegates  favorable 
to  the  new  progressive  party,  let  us  suppose  that  a  majority  of  the 
•delegates  to  the  state  convention  as  Republicans  had  prior  to  the 
convention  in  Huron  of  July  2d,  concluded  to  support  the  Socialist 
party,  whose  presidential  nominee  is  Mr.  Debs,  and  had  in  that 
convention  selected  candidates  for  presidential  electors  favorable 
to  the  election  of  the  candidates  for  president  and  vice  president 
of  the  Socialist  party;  would  it  be  contended  by  any  one  that  the 
socialist  ticket  thus  selected  should  be  placed  as  a  Republican  party 
ticket  on  the  ballot?  I  think  there  could  scarcely  be  found  a  person 
in  the  state  who  would  approve  of  such  a  proceeding.  Again,  sup- 
pose as  an  illustration  that  a  majority  of  the  delegates  'selected  at 
the  primary  in  June  as  Republicans  had  after  their  election  and  the 
holding  of  the  national  Republican  convention,  being  dissatisfied 
with  the  nominees  of  that*  convention,  decided  that  they  would 
support  the  Democratic  ticket,  and  had,  therefore,  selected  the 
candidates  for  presidential  electors  favorable  to  the  election  of  the 
candidates  of  tlie  democratic  party  at  their  national  convention, 
would  any  one  claim  that  such  candidates  'should  go  upon  the 
Republican  party  ticket  on  the  ballot?  We  apprehend  that  there 
would  be  no  difference  of  opinion  among  the  i>eople  of  the  state 
as  to  the  propriety  of  excluding  such  candidates  from  being 
placed  upon  the  Republican  party  ticket.  As  I  view  this  situation, 
there  is  no  distinction  between  the  cases  I  have  supposed  and  the 
case  before  us  under  the  complaint  which  for  the  purposes  of  the 
demurrer  miist  be  regarded  as  true.  In  my  opinion,  therefore,  it  is 
the  duty  of  this  court  to  enjoin  the  Secretary  of  State  from  pre- 
senting the  names  o'f  the  candidates  selected  at  the  Huron  con- 
vention to  be  placed  upon  the  Republican  party  ticket. 

It  is  claimed  by  the  defendants,  and  seems  to  be  the  view  of 
the  majority  of  the  court,  that  in  view  of  the  fact  that  the  relator 
and  the  other  members  of  the  Republican  party  in  the  state  could 
not  Jf  those  candidates  were  excluded  from  their  party  ticket  vote 
for  the  candidates  nominated  by  the  national  Republican  conven- 
tion for  president  and  vice  president,  therefore  the  relator  and  the 
other  members  of  the  Republican  party  of  the  state  would  not  be 
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prejudiced  by  placing  the  names  of  the  candidates  selected  by  the 
Huron  conventicn  for  presidential  electors  upon  the  Republican 
party  ticket.  But  I  think  I  have  shown  that  this  contention  is 
untenable,  and  that  the  Republican  party  as  such  has  a  right  to 
the  protection  of  the  court  against  there  being  placed  upon  their 
ticket  candidates  representing  a  party  to  wihich  the  Republican 
party  is  opposed.  i 

In  expressing  these  views  I  do  not  wish  to  be  understood  as 
indicating  my  own  private  opinions  as  to  the  merits  or  demerits 
of  the  nominees  of  the  respective  conventions  hekl  in  June  and 
August  of  the  present  year,  as  I  am  considering  the  case  as  pre- 
sented by  the  relator,  which,  as  before  stated,  for  the  purposes 
of  the  demurer  must  be  taken  as  true.  The  relator  and  those 
similarly  situated  would  have,  perhaps,  been  in  a  little  more 
favorable  position  in  this  cornrt  had  the  Republican  delegates  with- 
drawn from  the  convention  and  organize<l  another  convention  and 
selected  their  candidates  for  presidential  electors  when  it  became 
evident  that  a  majority  of  the  members  of  the  convention  had 
concluded  to  support  the  candidates  of  a  party  in  opposition  to 
the  national  Republican  convention,  and  selected  a  list  of  electors 
favorable  to  the  election  of  the  nominees  of  the  Republican  na- 
tional convention  held  in  June,  but  the  fact  that  they  inadvertently 
omitted  to  withdraw  from  the  convention  and  to  select  such  a  list 
of  candidates  does  not  in  my  opinion  affect  the  right  of  the  relator 
and  the  members  of  the  Republican  party  of  the  state  to  have  ex- 
cluded from  their  ticket  the  names  of  the  candidates  tha  were  se- 
lected by  the  Huron  convention. 

I  have  not  deemed  it  necessary  to  cite  any  authorities  in  sus- 
tain the  view  I  have  herein  expressed  as  the  decisions  upon 
election  cases  are  so  niuiierous  and  based  upon  so  many  different 
statutes  that  it  is  difficult  to  extract  therefrom  any  general  rule 
applicable  to  this  subject.  The  law  of  this  state,  however,  under 
the  Australian  ballot  system  and  the  primary  -system  enacted  by 
the  Legislature,  has  placed  the  primary  election  and  conventions 
held  thereunder  as  well  as  the  general  election  under  the  laws  of 
the  state,  and  in  my  opinion  it  is  the  duty  of  this  court  to  protect 
the  various  political  i^arties  in  the  ri'ghs  thus  conferred  upon  them 
by  the  statute  law,  and  to  enforce  the  observance  of  those  laws 
upon  all  parties,  and  to  protect  the  rights  of  the  individual  elec- 
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tors  in  the  exercise  of  their  elective  privileges,  and  to  protect 
'the  rig'hts  of  parties  in  the  exercise  of  the  duties  devolved  upon 
them  by  the  legislative  enactments,  and  to  prevent  any  one  of 
the  political  parties  in  this  state  from  adopting  any  mehod  that 
may  prevent  the  individual  voter  from  exercising  any  rights  grant- 
ed him  by  the  Coiistitution  of  this  state  and  the  laws  enacted 
thereunder. 

Whether  or  not  the  candidates  for  presidential  electors  select- 
ed by  the  Huron  convention  may  now  be  placed  upon  the  ballot  as 
candidates  of  the  *Trogressive  party"  by  petition  or  otherwise  is 
not  now  before  us,  and  therefore  upon  that  subject  I  express  no 
opinion. 

In  conclusion  my  judgment  is  that  this  court  should  issue 
an  injuction  enjoining  and  restraining  the  Secretary  of  State 
from  certifying  to  the  county  auditors  the  names  of  the  pro- 
posed presidential  electors  selected  at  the  Huron  convention  upon 
the  Republican  party  ticket. 


In  re  YAXKTOX-CLAY  COUNTY  DRAINAGE  DITCH. 

FARGO  et  al.^  Appellants,  v.  AASETH  et  al.,  Respondents. 

(137  N.  W.  608.) 

Drainage     Proceedings — ^Appeal     from     County     Commissioners — 
Constitutionality  of*  Statute. 

Laws    1909,   Chap.    102,    Sec.    9,    amending    Laws    1907,    Chap. 

134, /Sec.   12,  providing  for  an   appeal,   upon   any  final   order  or 

determination   of   a   board   of  county   commissioners   establishing 

or  denying   proposed   drainage,   to   the  circuit  court,  by  any  one 

deeming   himself   aggrieved    by   such   order   or    determination,    is 

constitutional,    and    authorizes    an    appeal    to    circuit  court   from 

an   order   of   two  boards   of   county    commissioners    of   adjoining 

counties,  denying  a  petition  for  a  system  of  drainage;    as  does 

also  the, general  clause  in  the  Pol.  Code   (Sec.  850). 

I.     I>rains — ^Drainage     System — ^Sufficiency     of     Evidence     to     Estab- 

Ush. 

In  a  proceeding  to  establish  a  drainage  system,  evidence  held 

to  warrant  a  finding  that  the   proposed  system,   involving   lands 

'in   two   counties,   would    be   of    great   benefit    to   the    owners    of 

property   affected,    and    would    result   in    substantial    increase    in 

lvalue  of  the  land,   and  conducive  to   public   health,   convenience 

and  welfare,  and  is  necessary  and  practicable. 
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3.  Evidence— "Public    Documents" — Federal    Drainage    luTestigation 

— Irrigation  and  Drainage. 

P-amphlets  Issued  by  the  Department  of  Agriculture,  published 
under  direction  of  Congress,  provided  for  by  Appropriation  Act 
of  Congress,  33  Stat.  294,  and  by  resolution  of  House  of 
Represontatives,  33  Stat.  590,  relating  to  drainage  investigations 
by  federal  officers  and  applying  to  a  system  of  drainage  in 
question,  and  printed,  as  appears  on  their  face,  by  the  govern- 
ment printing  office,  in  1905,  under  authority  of  Office  of  Ex- 
periment Stations  of  Irrigation  and  Drainage  Investigations, 
were  admissible  as  "public  documents,"  under  Code  Civ.  Proc, 
.Sec.  528,  defining  public  documents  and  declaring  them  ad- 
missible in  evidence. 

4.  Evidence— Judicial    Notice— Acts    and    Resolutions    of    Congress. 

Courts  take  judicial  notice  of  the  acts  and  resolutions  of 
Congress,  or   of  either  house,   without  proof   thereof. 

5.  Drainage    Proceedings — ^Reception    of    Evidence    on    Appeal — ^For- 

mal Oifer  in  Evidence. 

Where  an  engineer's  report  of  survey  of  a  proposed  drain- 
age ditch  was  before  county  commissioners  when  the  matter  was 
heard  by  them,  and  on  apiieal  to  circuit  court  county  auditor 
testified  that  all  records,  etc.,  before  the  boards  were  by  him 
turned  over  to  clerk  of  court,  whereupon  counsel  for  one  of 
petitioners  stated  he  understood  all  papers  and  procedings  be- 
fore county  commissioners  were  before  the  court,  and  that  it 
was  unnecessary  to  formally  offer  them  in  evidence;  the  judge 
replying  that  if  there  was  no  objection  it  would  be  considered 
that  all  papers,  and  documents  pertaining  to  the  proceedings 
were  before  the  court  without  being  formally,  introduced,  the 
.same  as  they  were  before  the  boards;  no  objection  to  the 
•statement  of  counsel  or  court  being  made;  held,  said  report 
•was  properly  regarded  as  before  the  court  without  formal  offer 
in  evidence. 

6.  Drainage    Proceedings — Gist    of    Proceedings — Cost    of'    Laterals. 

in  a  proceeding  to  establish  a  drainage  system,  on  appeal 
'from  order  of  county  commissioners  denying  the  petition,  the 
•gist  of  the  matter  presented  to  circuit  court  for  determination 
was  whether  the  agricultural  lands  involved  required  con- 
struction of  drainage  ditch  between  specified  terminals,  and, 
(If  so,  the  line  on  which  the  ditch  should  be  constructed,  and 
whether  same  would  be  conducive  to  health  of  the  community; 
hence,  the  court  having  found  such  facts  in  affirmative,  it  was 
not  essential  to  the  validity  of  its  order  establishing  the  drain 
Ithat  testimony  should  also  have  been  heard  concerning  the 
number  and  expense  of  lateral  drains  required,  and  also  to 
determine  their  dlYnensions  and  location. 

Whiting,   J.,   and   McCoy,  P.   J.,  dissenting. 
(Opinion  filed  October  1,  1912.    Rehearing  granted  J[anuary  6,  1913.) 
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Appeal  from  Circuit  Court,  Yankton  County.  Hon.  R.  B. 
Tripp,  Judge. 

Drainage  proceedings  by  John  O.  Aaseth  and  others,  to  whi'ch 
James  S.  Fargo  and  others  filed  objections,  involving  establish- 
ment of  a  drainage  system  over  lands  in  Yankton  and  Clay 
counties.  From  a  judgment  of  the  Circuit  Court  in  favor  of 
petitioners  andoverruKng  objections  and  remonstrances  previously 
sustained  by  the  Boards  of  County  Commissioners  of  Yankton 
and  Clay  Counties,  objectors  Fargo  and  others  appeal.  Affirmed. 

H,  G.  Tiiton  and  C.  H.  Dillon,  for  Appellants. 

The  1st,  2nd  and  25th  assignments  raise  the  question  wheth- 
er the  location  and  establishment  of  a  drainage  ditch  is  not  so 
far  legislative,  administrative  and  ministerial,  that  the  court  is 
without  jurisdiction  to  entertain  an  appeal.  Our  conteniton  is  that 
it  is  not  a  judicial  nor  even  a  quasi  judicial  question.  In  raising 
this  ix)int  we  are  fully  aware  that  since  thi's  question  was  first 
argued  in  the  lower  court,  the  case  in  re  Sorenson  Drainage  Ditch, 
131  N.  W.,  300,  has  been  decided  by  this  court,  in  which  this  was 
apparently  held  to  be  a  judicial  question  and  hence  appealable. 
We  have  taken  the  pains  to  examine  not  only  the  opinion  of  the 
court  but  the  briefs  of  both  appellant  and  respondent  in  that 
case.  In  doing  so  we  find  that  this  question  was  not  argued  by 
counsel  for  respondent,  but  was  conceded  to  be  a  judicial  ques- 
tion. Counsel  expressly  state  that  they  are  not  ready  to  contend 
that  this  appeal  statute  is  unconstitutional,  but  say,  "On  the  con- 
trary, we  believe  the  statute  constitutional  and  that  the  courts 
have  the  power  to  decide  questions  such  as  the  statute  permits 
to  be  taken  into  court  on  appeal." 

The  government  of  this  'state  is  divided  into  three  divisions, 
executive,  legislative  and  judicial.  The  United  States  Supreme* 
Court  in  a  recent  case,  Interstate  Commerce  Commission  v.  Rail- 
way Company,  31  Supreme  Court  Reporter,  p.  393,  following 
B.  &  O.  Railway  Company  v.  U.  S.  ex  rel.  Pitcairn  Coal  Co., 
215  U.  S.,  481,  54  L.  Ed.,  292,  in  an  opinion  by  Chief  Justice 
White  emphatically  •refuse<l  to  interfere  with  the  findings  and 
decision  of  the  Interstate  Commerce  Commission,  because  such 
decision  involved  administrative  and  mini'sterial  acts.  Chief 
Justice  Tripp,  in  Pierre  Waterworks  Company  v.  Hughes  Co, 
6 — Vol.   30.  S.  D. 
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5  Dak.,  on  p.  163,  while  holding  that  an  appeal  would  lie  from 
the  action  of  the  county  commissioners  as  a  board  of  equaliza- 
tion, utters  this  timely  warning  in  regard  to  the  statute  allowing 
appeals  from  "all  decisions"  of  the  board  of  county  commis- 
sioners. The  'court  says :  "And  it  may  well  be  questioned  wheth- 
er the  legislature,  in  giving  an  appeal  from  all  decisions  of  the 
board,  intended  to  make  the  court  a  board  of  county  commission- 
ers, and  on  appeal  to  requite  it  to  hear  and  determine  matters 
of  a  political  and  administrative  character,  which  appeal  directly  to 
the  judgment  and  discretion  of  the  commissioners.  Such  is  not 
the  province  of  courts."  Section  6  of  article  21  of  our 
constitution  adopted  in  1906,  provides  that  the  legislature  "May 
provide  for  the  organization  of  drainage  districts  for  the  drain- 
age of  land  for  any  public  use^  and  may  vest  the  corporate  au- 
thorities thereof,  and  the  corporate  authorities  of  counties,  town- 
ships and  municipalities  with  the  power,"  etc.  We  have  examin- 
ed the  constitutions  of  many  of  the  States  and  can  find  no  such 
special  provision  in  any  of  them.  We  think  no  other  State  in 
the  Union  has  such  a  special  constitutional  provision  on  the  drain- 
age question. 

The  creation  of  a  drainage  district,  hence  a  separate  taxing 
district  for  drainage  poirposes,  is  a  far  different  question  than  the 
question  of  whether  a  railway  company  should  be  compelled 
to  build  a  road  crossing,  as  was  the  iss-ue  in  Board  of  Com.  of 
Davison  v.  Railway  Company,  127  N.  W.  728.  The  court  rightly 
said  this  question  was  not  raised  and  could  not  be  raised  in 
that  case.  It  is  a  far  different  question  from  that  involved  in 
Board  v.  Pierre  Waterworks  Co.,  supra.  In  neither  of  these 
cases  was  the  board  of  county  commissioners  called  upon  to 
create  a  political  subdivision  of  the  county. 

Doubtless  the  case  of  Pelletier  v.  Ashton,  12  S.  D,,  366,  81 
N.  W.,  735,  and  Wickhem  v.  Alexandria,  122  N.  W.,  597  (S.  D.), 
will  be  cited  as  they  were  in  the  court  below,  in  which  this  court 
held,  that  the  refusal  of  a  city  council  to  grant  the  petition  for  the 
exclusion  of  lands  from  the  corporate  limits  of  the  city  is  appeal- 
able, and  that  this  court  is  committed  to  a  line  of  reasoning 
that  would  hold  the  creation  of  a  drainage  district  to  be  a  quasi 
judicial  act.     There  is  no  express  constitutibnal  provision  making 
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the  changfing  of  boundaries  of  cities  a  legislative  act  as  that 
quoted  above  in  regard  to  drainage. 

The  Supreme  Court  of  many  of  the  States  hold  statutes  allow- 
ing the  court's  jurisdiction  in  matters  of  the  change  of  city  bound- 
aries constitutional,  on  the  ground  that  the  legislature  dictates  the 
facts  upon  which  the  change  'shall  be  made.  The  court  then 
adjudges  whether  those  facts  exist.  This  is  the  holding  in  Iowa, 
Nebraska,  California  and  a  number  of  other  States  where  the 
court  has  emphatically  hold  that  creation  of  a  drainage  district 
and  the  establishment  and  construction  of  drainage  is  a  legislative 
and  administrative  act,  and  have  drawn  the  di'sitinction  clearly  be- 
tween cases  relating  io  city  boundaries  and  cases  relating  to  the 
construction  of  drainage.  Tyson  v.  Washington  County  (Neb.) 
no  N.  W.,  634;  State  v.  Ross  (Neb.)  118  N.  W.,  85;  Denny  v. 
Des  Moines  County  (la.)  121  N.  W.,  1066;  Norwalk  St.  Ry. 
Co.,  Appeal,  37  Atl.,  1080;  38  Atl,  708;  39  L.  R.  A.,  794;  State 
v.  Barker  (la.),  116,  96;  89  N.  W.,  204;  57  L.  R.  A.,  244. 

Our  drainage  law  was  largely  borrowed  from  North  Dakota 
and  that  State  took  it  from  Michigan.  Martin  v.  Tyler,  4  N.  D., 
281,  60  N.  W.,  392;  Michigan  long  prior  to  the  adoption  of  this 
statute  by  North  Dakota,  had  held  the  location  of  a  drainage 
ditch  to  be  a  l^slative  and  admii>rstrative  act,  and  that  the  court 
was  without  power  to  review  such  acts.  Houseman  v.  Kent 
Judge  (Mich.),  25  N.  W.,  369;  Clinton  Township  v.  Teachoul 
(Mich.),  Ill  N.  W.,  1052. 

The  statute  of  North  Dakota  grants  no  appeal  from  the  ques- 
tion of  the  location  and  establishment  of  a  drainage  ditch,  but  the 
Supreme  Court  of  that  State,  so  far  as  it  has  expressed  an  opin- 
ion, has  clearly  indicated  that  (such  a  provision  would  be  void. 
Erickson  V.  Cass  Co.,  11  N.  D.,  494,  92  N.  W.,  841;  Turnquist 
v.  Commissioners,  11  N.  D.,  514;  92  N.  W.,  852;  Alstad  v.  Sinn, 
N.  D.,  109,  N.  W.,  66;  State  v.  Fish,  15  N.  D.,  219;  107  N.  W., 
191 ;  Soliah  v.  Board,  17  N.  W.,  393. 

These  States  will  be  presumed  to  have  adopted  the  construc- 
tion of  the  State  from  which  the  law  was  taken. 

"The  question  of  the  practicability  of  a  route  to  be  selected 
for  a  public  ditch  is  in  the  discretion  of  the  inferior  tribunal  or 
its  officers  and  cannot  be  reviewed  on  appeal."  Sample  v.  Car- 
roll, 132  Ind.,  496;  32  N.  E.,  220. 
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Whether  a  system  of  drainage  is  more  comprehensive  and 
costly  than  need  be  in  order  to  drain  petitioner's  land  is  a  matter 
for  the  commissioners  of  drainage  to  determine,  and  their  deter- 
mination is  not  reviewable  by  the  court.  Meranda  v.  Spurlin, 
lOo  Ind.,  380. 

"The  commissioners  in  determining  this  prelimitiary  question 
of  the  necessity  of  appropriating  lands  for  the'  purposes  of  a 
ditch,  are  called  to  the  exercise  of  political  and  not  judicial  pow- 
ers." Zimmerman  v.  Canfield,  42  O.  St.,  463.  The  formation  of 
reclamation  districts  is  a  legislative  act  and  referable  solely  to  the 
legislative  department.  Gli'de  v.  Superior  Court  (Cal.),  81  Pac, 
227.  Courts  hold,  and  must  continue  to  hold,  that  they  cannot 
exercise  other  than  judicial  power.  Champion  v.  Board  of  Min- 
nehaha Co.,  5  Dak.,  430;  Pierre  Waterworks  Co.  v.  Hughes  Co., 
5  Dak., -145;  111.  Cent.  Ry.  Co.  v.  Chicago,  141  111.,  586,  30  X.  E., 
1044,  17  L.  R.  A.,  530;  State  v.  Johnson,  61  Kan.,  803,  60  Pa., 
1068,  49  L.  R.  A.,  665. 

Under  drainage  statute,  Sec.  5,  Chap.  102,  Laws  1909,  these 
are  matters  purely  discretionary.  The  State  constitution  quoted 
above  directs  that  the  legislature  shall  provide  that  these  discre- 
tionary pow-ers  shall  be  exercised  by  the  ^'corporate  authorities 
thereof  and  the  corporate  authorities  of  counties,  townships  and 
municipalities,''  and  the  legislature  has  invested  thi-s  power  in  the 
board  of  county  commissioners. 

Exhibits  15  and  16  consist  of  a  pamphlet  and  map  said 'to  be 
issued  by  the  department  of  agriculture. 

It  was  not  shown  that  this  pamphlet  came  from  the  depart- 
ment of  agriculture.  We  say  that  this  pamphlet  and  map  are  not 
"public  document's"  within  the  meaning  of  section  528,  Code  of 
Civil  Procedure,  nor  is  it  shown  that  this  pamphlet  was  published 
under  the  directions  of  congress  or  either  house  thereof. 

At  assignment  of  error  4,  the  defendants  objected  to  the  ad- 
mission of  Exhibits  4  and  5,  being  the  report  of  the  survey  of  the 
proposed  ditch  and  to  each  of  said  exhibits. 

The  trial  in  the  Circuit  Court  was  de  novo,  and  it  was  neces- 
sary for  the  parties  appealing  from  the  order  of  the  board  of 
county  commissioners  to  prove  all  facts  necessary  to  make  out 
a  case.  These  reports  without  any  evidence  as  to  their  accuracy 
certainly  would  not  be  competent  testimony.     The  court  held  w-ith 
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us  and  ruled  that  the  question  was  one  of  identity  merely,  not  of 
the  accuracy  or  admissibility  of  the  evidence.  After  making  this 
ruling  the  court  considered  the  evidence  in  maki*ng  of  his  find- 
ings. Outside  of  the  exhibits  there  is  no  evidence  to  sustain  the 
findings  of  the  court. 

Mr.  McDaniel,  at  page  75  of  the  record,  says  efficient  drain- 
age of  this  district  cannot  be  had  without  the  construction  of 
twenty-five  laterals.  As  to  what  these  laterals  would  cost  or 
where  they  would  be  located,  as  to  what  lands  they  would  drain, 
as  to  what  lands  would  be  benefited  by  them  the  record  is  ab- 
solutely silent.  At  finding  No.  8  the  court  says  no  evidence  con- 
cerning laterals  was  introduced  other  than  "the  report  of  the 
Missouri  Valley  Engineering  Company,"  *T'he  court  makes  no 
findings  witK  reference  to  lateral  drainage  ditches  or  the  neces- 
'sity  therefor,"  but  leaves  this  to  the  county  commissioners.  The 
rexx)rt  of  the  Missouri  Valley  Engineering  Company  was  not  ad- 
mitted in  evidence.  By  the  judgment  the  commissioners  were  or- 
dered to  construct  this  main  ditch ;  they  were  not  directed  to 
do  anything  farther.  According  to  the  evidence  before  the  court 
this  main  ditch  will  not  furnish  efficient  drainage.  The  court  does 
not  direct,  and  could  not  direct,  the  construction  of  any  laterals, 
for  the  plaintiflFs  had  neglected  to  place  before  the  court  any 
evidence  upon  which  the  court  could  act.  Therefore,  the  court 
shoulvl  have  dismissed  this  proceeding  upon  the  grounds  that 
the  plaintiffs  had  failed  to  establish  a  case.  In  re  Nishnabotna 
River  Improvement  District  Xo.  2,  123  X.  W.  775  (la.)  ;  Zinser 
V.  Board,  14  X.  \V.  51  (la.)  ;  In  re  Request  Riv.,  39  X.  J.  L., 
433;  Reclamation  Dist.  Xo.  108  v.  West,  129  Cal.,  622,  62  Pac, 
272:  People  V.  Kingston,  65  X^.  Y.  Sup.,  590;  State  in  rel  McKuns 
V.  Dist.  Court,  90  Minn.,  540,  97  X.  \V.,  425;  Guarantee  Trust 
Co.,  V.  Chicago,  162  111.,  505,  44  X.  E.,  832;  State  v.  City  of 
Elizabeth,  40  X"^.  J.  L.,  274;  Farnham  on  Waters,  p.  921.  In  re 
Park  Ave.  Sewer  Appeal  of  Parker  (Pa.)  32  *Atl.  574;  Gilmore 
V.  Hentig,  33  Kan.  156,  5  Pac.  781;  Atchison  v.  Price,  45  Kan. 
296,  25  Pac.  605. 

There  is  absolutely  no  evidence  to  sustain  the  judgment  of 
the  court,  because  no  evidence  was  offered  or  received  in  refer- 
ence to  the  location  of  the  ditch,  its  course,  size,  grade,  capacity, 
depth  or  slopes  of  the  banks.     We  therefore   insist  tliat  the  en- 
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gineer's  report  is  not  in  evidence,  and  that  no  evidence  is  in  the 
record  showing  the  accuracy  of  any  engineering  report. 

Assignment  .  2"]^  ''Insufficiency  of  the  evidence  to  justify 
the  judgment,  in  thiss,  that  no  evidence  was  offered  showing  the 
amount  of  land  or  what  land  would  be  benefited  by  the  ditch,  nor 
the  amount  of  such  benefits,  nor  was  any  evidence  offered  show- 
ing the  cost  of  construction,  nor  of  the  amount  of  damages  that 
would  be  caused  by  the  construction  of  such  ditch,  nor  any  evi- 
dence showing  that  the  benefits  would  construct  the  ditch  and 
pay  the  costs  and  damages.  That  the  board  of  county  commis- 
sioners have  not  at  any  time  passed  upon,  such  matters,  and  such 
matters  were  not  before  the  court  on  appeal,  and  that  such  ditch 
can  only  be  constructed  out  of  the  benefits  and  not  by  general 
taxation." 

The  State  should  in  every  instance  provide  that  the  cost  must 
not  exceed  the  benefits  to  result  from  the  improvement.  If  no 
such  statutory  provision  is  made  expressly,  it  is  implied.  Farnarr) 
on  Waters,  209;  Redmon  v.  Chancey,  7  N.  D.,  233;  73  N.  W., 
1081 ;  Martin  v.  Tyler,  4  N.  D.,  278;  60  N.  W.,  392;  25  L.  R.  A., 
838,  and  the  cases  cited  by  the  court  at  the  end  of  the  opinion. 

In  re  Nishnabotna  River  Improvement  District  No.  2,  123  N. 
W.,  769,  the  Iowa  court  quotes  this  language  in  main  from  Vil- 
lage v.  Baker,  172  U.  S.,  269,  43  L.  Ed.,  443,  quoting  also  Zinser 
v.  Board  of  Supervisors  (la.),  114  N.  W.,  51.  The  general  rule 
is  thaj:  the  expenses  of  the  construction  of  a  drain  cannot  be  assess- 
ed against  particular  lands  to  an  amount  in  excess  of  benefits.  14 
Cyc,  1061. 

IN  REPLY. 

Respondents'  counsel,  at  f.  164,  say,  "There  i's  nothing  in 
this  record  showing  or  tending  to  show^  that  the  court  in  making 
its  findings  in  any  way  used  or  based  its  findings  upon  these 
Exhibits  4  and  5,  or  upon  any  other  exhibits  constituting  report 
of  the  'survey  of  the  main  line  of  the  proposed  ditch."  In  this 
statement  counsel  must  be  mistaken.  And  we  call  attention  to 
finding  of  the  court  number  6,  reciting  that  said  main  drainage 
ditch  as  described  in  the  report  of  said  Missouri  Valley  Engineer- 
ing company,  will  furnish  a  satisfactory  outlet  for  'such  lateral 
drainage."  The  report  referred  to  w^ere  Exhibits  4  and  5.  This 
is  again     referred     to  in    the    court's    conclusions,     paragraph  i, 
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record,  p.  12.  Again,  the  court-  "orders  and  adjudges"  that 
said  Yankton-Clay  county  drainage  ditch  which  is  particularly 
referred  to  in  the  report  of  the  survey  thereof  made  by  the 
Missouri  Valley  Engineering  company  and  duly  filed  in  the  office 
of  the  county  auditor  of  each  of  the  counties  of  Yankton  and 
Clay,  be  and  the  same  is  established  as  described  in  said  re- 
port."    Record,  p.  820. 

French  &  Orvis,  for  Respondents. 

This  court  surely  will  not,  unless  compelled  by  settled  and 
undoubted  legal  principles,  hold  unconstitutional  the  statute  which 
gives  the  right  of  appeal  to  the  courts  to  review  the  decision  of 
the  circuit  court.  We,  of  course,  understand  that  the  preceding 
argument  only  shows  that  the  right  of  appeal  to  the  courts  ought 
to  exist  in  the  class  of  cases  to  which  the  one  under  consideration 
belongs.  The  real  question  is,  Does  it  exist?  Or  stated  in  an- 
other way.  Is  Section  12,  Chapter  134  of  the  Laws  of  1907  as 
amended  by  Section  9,  Chapter  102  Laws  of  1909,  unconstitutional 
in  so  far  as  it  purports  to  give  the  right  of  appeal  from  an  order  of 
a  Board  of  County  Commissioners  establishing  or  denying  a  pro-, 
posed  drainage  ditch? 

This  statute,  if  constitutional,  clearly  authorizes  the  appeal 
taken  to  the  circuit  court  in  the  matter  now  before  this  court.  In 
re  Sorenson  Drainage  Ditch,  Appeal  of  Lakings,  131  N.  W.  300, 
(S.  Dak.)  ;  Davison  County  v.  C.  M.  &  St.  P.  Ry.  Co.,  127  N.  W. 
728;  Pelletier  v.  City  of  Ashton,  12  S.  D.  366. 

The  validity  of  statutes  involving  the  same  principle  has  been 
affirmed  in  the  following  cases,  citing  Callen  v.  City  of  Junction 
City  (Kans.)  23  Pac.  652,  7  L.  R.  A.  736;  City  of  WaJioo  v. 
Dickinson,  (Nebr.)  36  N.  W.  813;  Blanchard  v.  Bissell,  11 
Ohio  St.  96;  City  of  Burlington  v.  Leebrick,  43  Iowa  252;  Monk 
v.  Town  of  George,  (Iowa)  53  N.  W.  240."  Wickham  v.  City 
of  Alexandria,  South  Dakota,  122  N.  W.  597;  Williams  v.  Tur- 
ner Township,  15  S.  D.  182;  Section  1738,  Rev.  Pol.  Code;  State 
ex  rel  Jonason  v.  Crosby,  District  Judge,  et  al,  (Minn.)  99  N.  W. 
636;  Spencer  v.  District  Judge,  55  Minn.  278,  56  N.  W.  1006;  State 
V.  Macdonald,  26  Minn.  445,  4  N.  W.  1107;  McGee  v.  County 
Com'rs,  84  Minn.  474,  88  N.  W.  6;  Bennett  v.  Marion,  (Iowa)  76 
N.  W.  844;  Hardy  v.  McKinney,  (Ind.)  8  N.  E.  232;  Meehan  v. 
Wiles,  93  Ind.  52;  Bryan  v.  Moore,  81  Ind.  9;  Bisenius  v.  City 
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of  Randolph  (Neb.)  ii8  N.  W.  127;  Young  v.  Salt  Lake  City 
(Utah)  67  Pac.  1066;  City  of  Burlington  v.  Leebrick,  43  Iowa 
252;  Blaiichard  v.  Bissell,  11  Ohio  St.  96;  HJenrico  County  v. 
City  of  Richmond  (Va.)  55  S.  E.  683;  Wilson  v.  Tawley  (Ind.) 
42  N.  E.  362;  Lancaster  v.  Leaman  (Ky.)  52  S.  W.  963;  Lites 
V.  Hand  (Ind.)  i  N.  E.  871,  4  N.  E.  160;  City  of  Wahoo  v. 
Dickinson  (Neb.)  36  N.  W.  813;  Incorporated  Village  of  Fair- 
view  V.  Giffee,  76  N.  E.  865,   (Ohio). 

The  last  sentence  of  section  528,  Code  of  Civil  Procedure  is 
as  follows:  "The  term  'public  document'  is  defined  to  be  all 
the  publications  and  maips  printed  by  order  of  the  legislative  as- 
sembly, or  Congresis,  or  either  house  thereof;  and  all  such  docu- 
ments are  admissible  in  evidence." 

In  McCall  v.  U.  S.,  i  Dak.  307,  it  was  held  that  all  publi- 
cations of  state  papers,  maps,  charts  and  public  documents  when 
such  publications  are  by  authority  of  Congress .  are  as  valid  evi- 
dence as  the  originals  from  which  they  were  copied,  and  may  be 
introduced  and,  read  as  evidence  on  mere  inspection.  U.  S.  v. 
Beebe,  i  Dak.  292. 

By  the  Agricultural  Department  appropriation  act  of  April 
23,  1904,  found  on  page  294  of  the  statutes  enacted  by  the  Fifty- 
eighth  Congress. 

On  page  590  of  the  United  States  statutes  enacted  by  the 
Fifty-eigth  congress  appears  a  resolution  adopted  by  the  senate 
and  house  of  representatives,  and  approved  April  27,  1904. 

At  page  9  of  the  record,  A.  B.  McDaniel  testified  that  he  had 
the  government  report  prepared  by  Mr.  Klliott  with  reference  to 
this  same  ditch  called  the  "Gayville  Ditch."  He  then  testified  that 
the  map,  Exhibit  16,  had  been  detached  from  the  book.  He  testi- 
fied as  sihown  by  the  record  on  page  10  that  the  map  was  in  the 
same  condition  as  when  it  left  the  printing  office  except  that  a 
line  had  been  drawn  parallel  to,  and  averaging  about  a  mile  north 
of  the  railroad  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
road, and  a  word  written  thereon  since  he  received  it  from  Mr. 
Elliott. 

From  the  acts  of  Congress  referred  to  it  appears  that  Con- 
gress authorized  the  printing  of  rq)orts,  bulletins  and  maps  show- 
ing the  result. 

The  court   would   take   judicial   notice   of   all   Acts    of    Con- 
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gress  and  we  think  it  committed  no  error  in  determining  that  Ex- 
hibits 15  and  16  were  parts  of  a  public  document,  published  by 
order  of  Congress  and  that- they  were  admissible  in  evidence. 

The  next  assignment  of  error  argued  by  appellants  is  Num- 
ber 4.  It  relates  to  Exhibits  4  and  5,  iDeing  parts  of  the  report 
of  the  survey  of  the  proposed  ditch.  At  page  20  of  the  record, 
Mr.  McDaniel  testified  that  Exhibits  4,  5,  6,  7,  8,  9,  10,  11,  12, 
13  and  14,  being  the  report  of  the  survey  of  the  proposed  ditch, 
were  before  the  County  Commissiioners  at  the  time  they  had  a 
hearing  in  the  matter.  Exhibits  4  and  5  were  in  evidence.  See 
testimony  of  D.  F.  Culbertson,  the  engineer  in  charge  of  the 
field  work  upon  the  survey,  commencing  on  page  21  of  the  rec- 
ord. 

If  this  court  has  patifence  to  read  and  consider  the  ev'cence 
set  out  in  the  preceding  pages,  it  will  have  no  hesitation  in  say- 
ing that  every  fact  necessary  to  be  proven,  to  justify  the  estab- 
lishing of  the  drainage  ditch  described  in  the  surveyor's  report  is 
amply  'sustained  by  the  evidence,  without  reference  to  the  state- 
ments of  fact  contained  in  the  surveyor's  report.  We  can  safe- 
ly say  that  every  fact  stated  in  the  report  is  proven  by  the  books 
containing  level's,  which  were  introduced  in  evidence,  and  by 
the  oral  evidence  of  Professor  McDaniel,  Mr.  Culbertson  and 
others.  Mr.  Elliott's  map.  Exhibit  16,  also  is  valuable  as  evidence, 
if  this  court  shall  hold  that  it  was  proi>erly  admitted.  If  not  ad- 
missible, in  the  opinion  of  this  court,  then  we  say  that  there  is 
other  ample  competent  evidence  shown  by  the  record  to  sustain 
every  finding  of  fact  made  by  the  trial  court.  We  particularly 
call  the  attention  of  this  court  to  the  evidence  of  D.  F.  Culbertson, 
found  on  pages  723  to  728  of  the  record,  wherein  he  gives  the 
levels  on  the  surface  of  the  ground  along  the  proposed  ditch, 
from  the  east  bank  of  the  Gayville  Slough  to  the  county  line  be- 
tween Yankton  and  Clay  Counties  at  each  100  foot  station,  com- 
mencing at  Station  169. 

Now  assuming  that  Elliott's  map.  Exhibit  16,  was  properly 
admitted  in  evidence,  let  us  see  what  it  shows.  Elevations  are 
shown  at  every  section  and  quarter  section  corner  on  north  and 
south  section  lines,  two  miles  apart. 

The  testimony  of  Dr.  Gyllienhammar,  on  pages  of  tlie  record 
from  159  to  167,  shows  that  this  drainage  would  l^e  conducive  to 
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public  health  and  welfare.  The  testimony  oi  Charles  Shepardson 
a  witness  for  those  opposing  the  ditch,  on  pages  542  to  555  of 
the  record,  show^s  that  he  had  typhoid  fever  while  living  along 
the  Gayville  Slough. 

Assignments  20  and  22  are  discussed  together.  Defendants' 
counsel  claim  that  after  the  court  had  assumed  jurisdiction  to  try 
the  case  it  should  have  determined  the  question  of  the  necessity  of 
laterals  and  the  number  and  location  of  the  same,  at  the  same  time 
it  determined  the  questions  relating  to  the  main  line  of  the  drain- 
age ditch.  The  court  evidently  was  of  the  opinion  that  the  evi- 
dence before  it  was  not  sufficient  to  justify  a  decision  with  refer- 
ence to  the  twenty-five  lateral  ditches  referred  to  in  the  testimony 
of  Professor  McDaniel.  There  is  some  evidence  in  the  record 
outside  of  the  surveyor's  report  relating  to  these  laterals  but  the 
same  were  not  described  to  any  great  extent  in  the  testimony.  The 
petition  for  the  drainage  ditch  only  asks  that  the  main  ditch  be 
constructed.  In  finding  of  fact  Number  8  the  court  says:  *'The 
court  makes  no  findings  with  reference  to  lateral  drainage  ditches 
or  the  necessity  therefor,  but  leaves  the  determination  of  all 
questions  with  reference  to  later  drainjlge  ditches  to  the  Boards  of 
County  Commissioners  of  Yankton  and  Clay  Counties.'* 

And  in  the  judgment  of  the  court  it  is  stated:  *'The  question 
of  the  necessity  of  lateral  drainage  ditches  and  the  number  there- 
of, if  any,  that  may  be  necessary  to  effectually  drain  the  land  trib- 
utarly  to  said  drainage  ditch  so  established,  is  not  passed  upon  or 
determined  by  the  court,  but  the  same  is  left  for  consideration  by 
the  Boards  of  County  Commissioners.'' 

It  certainly  could  not  be  error  for  the  court  to  decide  that  the 
main  drainage  ditch  should  be  established  and  to  find  as  a  fact 
that  it  would  furnish  an  outlet  sufficient  for  all  lateral  drainage 
ditches  necessary  to  properly  and  adequately  drain  the  entire 
drainage  district,  without  at  the  same  time  determining  and  direct- 
ing that  a  certain  number  of  lateral  ditches  should  be  constructed. 
The  matter  of  lateral  ditches  might  well  be  left  for  the  determin- 
ation of  the  Boards  of  County  Commis-sioners,  and  it  is  to  be  pre- 
sumed tliat  the  Boards  of  County  Commissioners,  if  the  judgment 
of  the  trial  court  shall  be  sustained,  will  at  once  take  up  the  mat- 
ter of  lateral  ditches  and  will  determine  how  many  there  should  be 
and  where  they  should  be  located.    It  is  to  be  presumed  that  if  the 
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judgment  of  the  trial  court  shall  be  affirmed,  the  boards  will  exer- 
cise their  own  judgment  in  determining  what  lateral  ditches  ought 
to  be  constructed,  that  they  will  do  whatever  their  honest  judg- 
ment determines  ought  to  be  done  to  make  the  drainage  effec- 
tive. 

It  is  ^rue  that  lateral  ditches  should  be  designed  and  provided 
for  before  any  asessment  is  made  against  the  land  to  defray  the 
cost  of  constructing  the  main  ditch.  We  realize  that  as  fully  and 
as  completely  as  do  the  counsel  representing  defendants  in  this 
case,  but  the  question  here  is  whether  the  trial  court  as  a  matter 
of  law  had  the  right  to  determine  and  direct  that  the  main  line 
of  the  proposed  drain  should  be  constructed  without  passing  up- 
on the  question  of  laterals. 

It  was  the  duty  of  the  Board  of  County  Commissioners  to 
determine  whether  the  proix>sed  ditch  would  be  conductive  to  the 
public  health,  convenience  and  welfare,  and  whether  it  would  be 
practicable,  for  draining  agricultural  lands. 

If  the  county  commissioners  ought  to  have  established  the 
ditch  then  the  court  ought  to  have  established  it  provided  it  found 
that  the  proposed  drainage  ditch  would  be  conducive  to  the  pub- 
lic health,  convenience  or  welfare,  or  that  it  was  needed  or  practi- 
cable for  the  purpose  of  draining  agricultural  lands. 

Cases  cited  by  us  on  the  first  law  question  discussed  in  this 
brief  clearly  show  that  the  court  committed  no  error  such  as  is 
complained  of  by  defendants  by  assignment  Number  2(i. 

Assigntnent  Number  27  is  to  the  effect  that  no  evidence  was 
offered  showing  the  amount  of  land  or  what  land  would  be  bene- 
fited by  the  ditch,  nor  the  amount  of  such  benefits,  nor  was  any 
evidence  offered  showing  the  cost  of  construction,  nor  amount  of 
damages  that  would  be  caused  by  the  construction  of  the  ditch.  It 
is  true  that  the  question  of  damages  was  not  touched  upon  during 
the  trial  and  it  was  not  necessary  that  it  should  be.  It  is  not 
true  that  there  is  no  evidence  showing  the  amount  of  land  ,or  what 
land  would  be  benefited  by  the  ditch.  It  is  true  that  there  i.-;  no 
evidence  showing  the  amount  of  benefits  to  each  particular  tract  of 
land,  and  under  the  drainage  law,  this  matter  never  can  be  shown 
until  the  Board  of  County  Commissioners  is  called  upon  to  make 
an  assessment  of  benefits  \yith  a  view  to  raising  money  for  the 
purpose  of  paying  the  cost  of  the  drainage. 
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There  can  be  no  contention  that  the  cost  of  this  drainage 
would  exceed  the  benefits.  An  estimate  of  the  cost  of  the  entire 
drainage  from  the  county  line  east  to  Vermillion  river  is  shown 
by  the  surveyor's  report,  Exhibit  32,  and  from  the  estimates  there 
given  the  court  could  easily  determine  that  the  cost  of  construct- 
ing the  ditch  from  its  starting  point  to  the  Clay  county  line  would 
be  very  much  less  than  the  benefits,  but  this  is  not  all  the  evidence 
on  the  subject  in  the  record.  Mr.  Elliott  as  before  shown,  states 
on  page  666  of  Exhibit  15  as  follows:  **It  will  be  noted  from  the 
estimates  given  that  while  the  aggregate  expense  is  large  the 
amount  per  acre  when  distributed  over  the  whole  area  is  small." 
This  is  sufficient  to  'show  that  the  cost  of  drainage  is  not  so  great 
as  to  prevent  the  construction  of  the  same. 

CORSON,  J.  On  the  5th  day  of  August,  1909,  a  petition, 
signed  by  P.  J.  Conklin  and  about  50  others  living  in  Yankton 
and  in  Clay  counties,  S.  D.,  was  filed  with  the  boards  of  county 
commissioners  of  said  counties,  praying  that  a  drainage  ditch  be 
established,  commencing  near  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad  track  some  two  or  three  miles  west  of  Gayville,  and  ex- 
tending generaly  in  a  southeasterly  course  south  of  said  railroad 
track  through  Yankton  and  Clay  counties  to  the  Vermillion  river. 
A  copy  of  the  petition  so  filed  with  the  board  of  coimty  commis- 
sioners of  Yankton  county  was  forwarded  to  the  state  engineer,  as 
required  by  section  i  of  chapter  102  of  the  Laws  of  1909,  relating 
to  drainage.  The  appellants  herein,  and  certain  other  owners  of 
land  along  the  line  of  the  said  proposed  ditch,  opposed  the  con- 
struction of  the  same  and  filed  a  remonstrance.  Notwithstand- 
ing the  favorable  report  of  the  engineer  employed  by  the  county 
cc^mmissioners  to  reixDrt  on  the  feasibility  of  the  project,  the  ob- 
jections of  the  remonstrants  were  adopted  by  the  boards,  and  they 
severally  refused  to  grant  the  petition  of  the  petitioners.  From 
the  order  so  made  by  the  county  commissioners  denying  the  peti- 
tion, the  petitioners  took  an  appeal  to  the  circuit  court  of  Yank- 
ton county.  ITpon  the  trial  ^of  the  case  by  the  court  wfthout  a 
jury,  the  order  of  the  l>oards  was  reversed,  and  the  court,  after 
finding  the  facts  as  to  the  preliminary  proceedings,  found  as 
follows: 

''(4)  That  thereafter  the  McDaniel-Trimmer  Company  be- 
came, or  was  succeeded  by  the  Missouri  \'alley  Engineering  Corn- 
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■pany,  and  under  and  in  pursuance  of  said  contract  made  a  care- 
ful and  complete  survey  of  the  territory  proposed  to  be  affect- 
ed by  the  Yankton-Clay  county  ditch.  Said  territory  consists  of 
a  wide,  flat  tract  of  land  of  about  30,000  acres,  lying  between  the 
Chicago,  Milwaukee  &  St.  Paul  Railroad  on  the  north  and  the 
Alissouri  river  on  the  south,  in  Yankton  and  Clay  counties.       * 

*  *  The  general  slope  of  said  tract  of  land  is  southeasterly, 
and  the  ground,  generally  considered,  is  very  flat,  rising  grad- 
ually toward  the  Missouri  river.  The  main  line  of  said  proix)sed 
drainage,  as  surveyed  and  recommended  by  said  engineering  com- 
pany, commences  at  a  point  1,132  feet  west  of  the  southeast  cor- 
ner of  section  4,  township  93  north,  range  54  west,  and  runs  in 
a  generally  southeastern  direction  to  the  Vermillion  river;  the  to- 
tal length  of  the  main  ditch  being  17.38  miles. 

"(S)  The  court  finds  that  said  entire  tract  of  land  is  low, 
wet  land,  and  the  general  slope  thereof  is  in  a  southeasterly  direc- 
tion toward  the  Vermillion  river  along  the  line  of  said  proposed 
main  drainage  ditch ;  that  in  rainy  seasons  large  portions  of  the 
land  which  will  be  affected  by  said  drainage  ditch  cannot  be  ad- 
vantageously cultivated  because  of  excessive  moisture,  and  that 
water  stands  in  what  is  termed  the  Gayville  slough,  near  the  town 
of  Gayville,  and  at  other  places  the  year  around;  that  such  water 
becomes  stagnant,  so  much  so  that  at  times  green  scum  forms 
upon  it,  and  water  commonly  'stands  in  the  cellars  of  houses  in 
the  town  of  Gayville  and  elsewhere  in  the  territor}'  which  will  l>e 
affected  by  said  proposed  drainage. 

*'(6)  The  court  finds  that  the  construction  of  said  main 
drainage  ditch,  as  described  in  the  report  of  said  ^lissouri  Valley 
Engineering  Company,  will  furnisl^  a  satisfactory  outlet  for  such 
lateral  drains  as  may  be  necessary  to  completely  and  effectually 
drain  the  tract  of  land  hereinbefore  described,  and  that  such  main 
drainage  ditch  will  be  conducive  to  the  public  health,  convenience, 
and  welfare,  and  is  necessary  and  practicable  for  draining  agri- 
cultural lands. 

"(7)  The  court  further  finds  that  the  portion  of  the  land 
along  the  main  line  of  said  proposed  drainage  system  lying  in 
Yankton  county,  if  drained  at  all,  must  be  drained  through  Clay 
county  to  the  Vermillion  river  substantially  along  the  lines  of  said 
proposed  drainage  ditch,  and  that  no  part  of  the  land  which  will 
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be  affected  by  said  pro'posed  drainage  system  can  be  drained  di- 
rectly into  the  Misouri  river  in  times  of  high  water,  when  drain- 
age is  most  needed.    *     *     *." 

From  the  foregoing  findings  of  fact,  the  court  found  as  con- 
clusions of  law : 

"(i)  That  the  Yankton-Clay  County  Drainage  ditch,  as  in 
the  foregoing  findings  generally  described,  and  as  more  particu- 
larly described  in  the  report  of  the  survey  of  the  Missouri  Valley 
Engineering  Company  in  said  findings  referred  to,  should  be  es- 
tablished, and  should  be  constructed  under  the  direction  of  the 
county  commissioners  of  said  counties,  acting  conjointly. 

"(2)  The  appellants  herein  are  entitled  to  judgment  estab- 
lishing said  drainage  ditch  and  reversing  the  order  or  resolution 
of  the  boards  of  county  commissioners  of  Yankton  and  Clay  coun- 
ties, from  which  the  appeal  hereinbefore  referred  to  was  taken; 
and  said  judgment  should  direct  the  county  commissioners  of 
Yankton  and  Clay  counties  to  proceed  with  the  construction  of 
said  drainage  ditch  in  the  manner  required  by  the  law  relating  to 
and  prescribing  the  procedure  of  the  county  commissioners  subse- 
quent to  the  establishment  of  a  drainage  ditch.  Let  judgn^nt  be 
entered  accordingly." 

From  the  judgment  of  the  circuit  court  so  entered,  an  ap- 
peal was  taken  to  this  court  by  Fargo,  Jetley,  Junker  and  Lund, 
the  four  appellants  named  herein. 

[i]  Upon  the  case  being  called  for  trial  in  the  circuit  court 
a  motion  to  dismiss,  the  appeal  was  made  by  the  respondents 
therein,  on  the  ground  that  the  orders  appealed  from  were  not 
judicial;  that  they  were  official  and  not  appealable;  and  that  the 
court  ^\^s  without  jurisdiction  to  entertain  an  appeal  from  said 
orders.  This  motion  was  denied  by  the  court,  and  its  denial  is 
made  ground  for  the  first,  second,  and  twenty-fifth  assignments  of 
error. 

Section  9  of  chapter  102,  Laws  of  1909,  amending  section 
12  of  chapter  134,  Laws  of  1907,  among  other  things,  provides: 
"An  appeal  will  life  upon  any  final  order  or  determination  of  a 
board  of  county  commimssioners  establishing  or  denying  the  pro- 
posed drainage  *  *  *  ^^^  ^he  circuit  court  of  the  county  in 
which  said  drainage  is  located,  by  any  one  deeming  him-self  ag- 
grieved by  any  such  order  or  determination." 
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It  is  contended  by  the  appellant  that  the  provisions  in  the  law- 
allowing  an  appeal  from  the  decision  of  the  board  of  county  com- 
missioners is  unconstitutional,  for  the  reason  that  the  action  of  the 
board  of  county  commissioners  is  administrative  and  not  judical, 
and  that  their  decision  contains  matters  of  discretion  and  adminis- 
trative matters  that  are  not  subject  to  review  by  appeal;  and  for 
the  further  reason  that  section  6  of  chapter  21  of  the  state  Consti- 
tution of  this  state,  adopted  in  1906  provides  that  the  Legislature 
**may  provide  for  the  organization  of  drainage  districts  for  the 
drainage  of  land  for  any  public  use,  *  *  *  and  may  vest  the 
corporate  authorities  of  counties,  townships  and  municipalities 
with  the  power,"  etc. 

It  is  contended,  however,  by  the  respondents  on  this  appeal 
.that  this  is  not  an  open  question  in  this  court,  as  this  court  de- 
cided, in  re  Sorenson  Drainage  Ditch,  131  N.  \V.  300,  that  an 
appeal  will  lie  from  the  decision  of  the  boards  of  county  com- 
missionerss  in  drainage  cases  establishing  or  refusing  to  establish 
drainage  ditches,  which  decision  is  sustained  by  the  previous  de- 
cisions of  this  court  in  the  analogous  case  of  Davison  County  v. 
C.  M.  &  St.  P.  R.  R.  Co.,  26  S.  D.  57,  127  X.  W.  728,  and  also 
in  the  analogous  cases  of  Pelletier  v.  City  of  Ashton,  12  S.  D. 
366,  81  N.  \V.  735,  and  Wickhem  v.  City  of  Alexandria,  23  S.  D. 
556,  122  N.  W.  597. 

We  are  of  the  opinion  that  the  respondents  are  right  in  their 
cr^!:tention,  and  that  the  question  of  the  right  to  appeal  from  the 
decision  of  boards  of  county  commissioners  in  the  matter  of 
drainage  ditches  is  fully  established  in  this  jurisdiction.  It  will 
be  noticed  in  the  clause  of  the  Constitution  above  quoted  there  is 
no  limitation  of  the  right  to  appeal  from  the  decision  of  boards 
of  county  commissioners  in  the  matter  of  drainage  ditches,  and 
that  the  right  of  such  appeal  is  not  taken,  therefore,  directly  or  by 
implication.  While  it  is  true  there  is  a  conflict  in  the  authorities 
as  to  the  right  of  appeal  in  this  class  of  cases,  ths  court  has  fol- 
lowed thee  line  of  decisions  holding  that  the  right  of  appeal  exists, 
and  that  the  appellate  court  has  full  jurisdiction  to  hear  and  de- 
termine the  questions  arising  in  such  proceedings. 

The  general  clause,  also,  in  the  Political  Code,  authorizing 
appeals  from  all  orders  of  the  board  of  county  commissioners,  has 
uniformly  been  construed  to  give  the  right  of  appeal  in  this  class 
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of  cases  since  the  decision  of  the  territorial  Supreme  Court  in 
Pierre  Water  Works  Co.  v.  Hughes  County,  5  Dak.  163,  37  N. 
W.  733.  The"  necessity  for  such  right  of  appeal  will  be  apparent 
to  all  persons  familiar  with  the  influences  that  may  be  brought 
to  bear  upon  county  commissioners  and  city  coimcils,  and  the  im- 
portance to  the  people  of  the  right  of  appeal  to  a  court  which 
will  be  less  likely  to  be  influenced  in  the  determination  of  ques- 
tions presented  in  such  proceedings.  Without  inipunging  any  im- 
proper motives  to  the  county  commissioners  of  Yankton  and  Clay 
counties,  the  im-portance  of  the  question  presented  in  the  proceed- 
ings now  before  us,  involving  as  it  does  the  drainage  of  about 
32,000  acres  of  land  which,  if  properly  drained,  it  would  appear 
from  the  evidence,  would  constitute  one  of  the  garden  six>ts  of 
the  state,  and  which  is  now,  by  reason  of  its  present  condi- 
tion, of  apparently  little  value,  clearly  shows  the  propriety  of* 
having  such  decisions  reviewed  by  an  impartial  court  entirely  re- 
moved from  the  influences  that  may  have  surrounded  the  boards 
of  county  commissioners  and  resulted  in  their  unfavorable  action 
in  the  case  at  bar.  W^ithout  further  discussing  the  question  of  the 
right  of  appeal,  we  are  clearly  of  the  opinion  that  the  court  was 
right  in  denying  the  motion  to  dismis's  the  appeal  and  in  taking 
jurisdiction  over  the  same. 

[2]  As  we  have  seen,  the  court  in  its  findings  found  "that 
the  construction  of  said  main  ditch,  as  described  in  the  report  of 
said  Missouri  Valley  Engineering  Company,  wall  furnish  a  satis- 
factory outlet  for  'such  lateral  drains  as  may  be  necessary  to  com- 
pletely and  effectually  drain  the  tract  of  land  hereinbefore  describ- 
ed, and  that  such  main  drainage  ditch  w-ill  be  conducive  to  the 
public  health,  convenience  and  w^  el  fare,  and  is  necessary  and  prac- 
ticable from  draining  agricultural  lands." 

It  is  contended  by  the  api)ellant  that  this  finding  is  not  sus- 
tained by  the  evidence;  but  w^e  are  satisfied,  after  a  careful  exam- 
ination of  the  same,  that  the  'preix)nderance  of  the  evidence  in  the 
case  clearly  warrants  the  court's  findings,  and  that  such  a  drain- 
age ditch  as  the  court  finds  necessary  will  be  of  great  benefit  to 
the  owners  of  property,  and  will  result  in  a  substantial  increase  in 
the  value  of  land  and  in  the  improvement  of  the  health  of  the 
people  living  along  the  line  of  or  in  the  vicinity  of  the  proposed 
ditch.     The  evidence  is  very  voluminous,  and  an  attempt  to  give 
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a  review  of  it  would  prolong  this  opinion  to  an  unwarrantable 
length,  and  would  serve  no  u'seful  purpose.  The  case  was  tried 
by  a  judge  who  has  resided  at  Yankton  for  a  third  of  a  century 
or  more,  in  the  vicinity  of  the  land  sought  to  be  drained,  and 
who  has  evidently  considered  the  evidence  for  and  against  the  es- 
tablis'hment  of  the  drainage  ditch,  and  the  advantages  and  disad- 
vantages to  the  owners  of  the  property  therefrom;  and  the  fact 
that  that  court,  after  a  very  lengthy  and  apparently  exhaustive 
trial  of  the  questions  involved  decided  in  favor  of  the  construction 
of  such  a  ditch,  and  upon  motion  for  a  new  trial  declined  to  grant 
the  same,  must  necessarily  haye  great  weight  with  this  court. 

A.  B.  McDaniel,  who  made  the  survey  and  the  report,  hereto- 
fore mentioned,  to  the  county  commissioners,  was  examined  at 
gpreat  length,  and  seemed  to  be  able  to  give  clear  and  logical  rea- 
sons why  the  construction  of  such  a  ditch  would  accomplish  the 
purpose  sought,  with  the  lateral  drains  that  migh  be  necessary 
to  drain  the  30,000  acres  described  in  the  petition,  without  doing 
serious  injury  to  any  of  the  owners  of  the  land  adjoining  the  said 
ditch;  and  his  conclusions,  stated  in  his  report  to  the  boards  of 
county  commissioners,  are  fully  sustained  by  his  evidence,  when 
subjected  to  a  rigid  cross-examination.  It  is  true  there  was  an 
engineer  introduced  as  a  witness  by  the  appellants  who  seemed  to 
dispute  many  of  the  propositions  -made  by  the  engineer,  McDaniel ; 
but  the  rea'sons  given  for  his  conclusions  are  not  satisfactory  to 
this  court. 

[3]  Error  is  allege^  on  the  part  of  the  appellant  in  the  ad- 
mission of  documents  (Exhibits  15  and  16)  purporting  to  have 
been  issued  by  the  Department  of  Agriculture,  under  the  direction 
of  the  Chief  of  Irrigation  and  Drainage  Investigations,  on  the 
gpround  that  it  was  not  shown  that  the  pamphlet  came  trom  the 
Department  of  Agriculture,  and  that  the  pamphlet  and  map  are 
not  ''public  documents,"  within  the  meaning  of  section  528,  Code 
of  Civil  Procedure;  nor  is  it  shown  that  his  pamphlet  was  pub- 
lished under  the  direction  of  Congress,  or  of  either  house  there- 
of. 

7_Vol.  30,  S.  D. 
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We  are  of  the  opinion  that  the  court  committed  no  error  in 
admitting  these  documents.  The  title  of  Exhibit  15  is  as  fol- 
lows: 

U.    S.    Department   of   Agriculture, 

Office  of  Experiment  Stations, 

A.  C.  True,  Director. 

Annual  Report  of 

Irrigation  and   Drainage. 

Investigations,   1904. 

Under  the  Direction  of 

Elwood   Mead, 

Chief  of  Irrigation  and  Drainage   Investigations. 

Separate  No.  9: 

Report  of  Drainage 

Investigations,   1904. 

By  C.  G.  Elliot, 

Engineer  in  Charge  of  Drainage  Investigations. 

(Reprint  from  Office  of  Experiment  Stations  Bulletin   No.   158.) 

(Seal  of  Department  here.) 

Washington : 
Government  Printing  Office. 
1905. 
On  the  margin  of  the  map  (Exhibit  16)  are  printed  the  fol- 
lowing words:   ''U.  .S.   Dept.  of  AgT    Bui.    158,   Office  of   Exp. 
Stations,  Irrigation  and  Drainage  Investigations." 

By  section  528,  Code  of  Civil  Procedure,  it  is  provivded: 
"  *  *  *  The  term  'public  document'  is  defined  to  be  all  the 
publications  and  maps  printed  by  order  of  the  Legislative  As- 
sembly, or  Congres's  or  either  house  thereof;  and  all  such  docu- 
ments are  admissible  in  evidence. 

In  McCall  v.  United  States,  i  Dak.  320,  46  N.  W.  608,  it 
was  held  by  the  late  territorial  Supreme  Court,  as  appears  by  the 
headnote :  "All  publications  of  state  papers,  maps,  charts,  and  pub- 
lic documents,  when  such  publications  are  by  authority  of  Con- 
gress, are  as  valid  evidence  as  the  originals  from  which  they  were 
copied,  and  may  be  introduced  and  read  as  evidence  on  mere  in- 
spection." And  in  U.  S.  v.  Beebe,  2  Dak.  292,  11  N.  W.  505, 
the  former  case  of  McCall  v.  U.  S.  supra,  was  approved  and  fol- 
lowed. 
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By  the  Agricultural  Department  appropriation  act  of  April  23, 
1904,  found  on  page  294  of  the  statutes  enacted  by  the  Fifty- 
Eighth  Congress  (33  Stat.  294,  c  i486),  it  is  provided  as  fol- 
lows :  ''Irrigation  and  Drainage  Investigations :  To  enable  the 
Secretary  of  Agriculture  to  investigate  and  report.  *  *  *  and 
upon  plans  for  the  removal  of  seepage  and  »surplus  waters  by 
drainage  *  *  *  and  for  the  preparation,  printing,  and  illus- 
tration of  reports  and  bulletins  on  irrigation  and  drainage  includ- 
ing employment  of  labor  in  the  city  of  Washington  or  elsewhere; 
and  the  agricultural  experiment  stations  are  hereby  authorized  and 
directed  to  co-operate  with  the  Secretary  of  Agriculture  in  carry- 
ing out  said  investigations  in  such  manner  and  to  such  extent  as 
may  be  warranted  by  a  due  regard  to  the  varying  conditions  and 
needs  and  law«  of  the  respective  states  and  territories  as  may  be 
mutually  agreed  upon,  and  all  necesary  expenses,  sixty-seven 
thousand  five  'hundred  dollars." 

On  page  590  of  the  United  States  statutes  enacted  by  the 
Fifty-Eighth  Congress  (33  Stat.  590)  appears  the  following  reso- 
lution adopted  by  the  Senate  and  House  of  Representatives 
and  approved  April  2.y,  1904:  "Resolved,  by  the  Senate 
and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  that  there  be  printed  eight  thousand  cop- 
ies of  the  report  of  the  Director  of  the  Office  of  Experiment  Sta- 
tions, prepared  under  the  supervision  of  the  Secretary  of  Agricul- 
ture, on  the  work  and  expenditures  of  that  office  and  of  the  agri- 
cultural experiment  stations  established  in  the  several  states  and 
territories  under  the  act  of  Congress,  of  March  second,  1887,  for 
1903,  *  *  *  and  that  annually  hereafter  a  similar  report  'Irill 
be  prepared  and  printed,  the  edition  to  be  the  same  as  for  the  re- 
port herein  provided." 

[4]  It  will  thus  be  seen  that  the  publications  made  by  the 
Agricultural  Department  are  made  by  virtue  of  acts  of  Congress, 
and  come  clearly  within  the  provisions  of  those  sections.  Mr. 
McDaniel  testified  that  he  had  a  government  report,  prepared  by 
Mr.  Elliot,  with  reference  to  the  same  ditch,  called  the  "Gay- 
ville  Ditch."  He  further  testified  that  the  map  (Exhibit  16)  had 
been  detached  from  the  book,  but  that  the  map  was  in  substan- 
tially the  same  condition  as  when  it  left  the  printing  office,  except 
for  some  slight  changes,  which  he  fully  described.    Of  course,  the 
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court  will  take  judicial  notice  of  the  acts  and  resolutions  of  Cong- 
ress, or  either  house,  and  no  proof  was  necessary,  therefore,  as 
to  those  acts  and  resolutions.  These  reports,  being  official  docu- 
ments issued  by  the  Agricultural  Department  under  the  power 
conferred  upon  that  department  by  the  laws  of  the  United  States, 
were,  under  the  provisions  of  our  Code,  and  the  cases  above  re- 
ferred to,  properly  admissible  iti  evidence;  and  the  contention  of 
the  appellants,  therefore,  cannot  be  sustained. 

[5]  It  is  further  contended  by  the  appellants  that  exhibits 
4  to  14  inclusive,  being  the  report  of  the  survey  of  the  proposed 
ditch,  were  not  offered  in  evidence ;  but  it  appears  from  the  record 
in  this  case  that  this  report  of  the  survey  of  the  proposed  ditch 
was  before  the  county  commissioners  at  the  time  they  had  the 
matter  before  them. 

It  is  contended  by  the  respondents  that  it  was  unnecessary  to 
oflfer  these  in  evidence  on  the  appeal  under  the  drainage  law,  as 
it  i's  made  the  duty  of  the  county  auditor  to  transmith  to  the  clerk 
of  the  circuit  court  the  petition  and  all  other  papers  and  all  other 
records  in  said  matter,  or  certify  copies  thereof,  and  such  mat- 
tcis  shall  be  heard  as  an  original  action  in  said  circuit  court;  and 
that  such  documents  come  properly  before  the  court  for  its  con- 
sideration, without  each  separate  document  being  specifically  offer- 
ed in  evidence. 

.It  api>ears  from  the  record  in  this  case  that  the  county  audi- 
tor of  Yankton  county  testified  that  he  had  turned  over  ti.>  the 
clerk  of  the  court  all  the  records,  documents,  and  papers  that 
were  before  the  boards,  and  thereupon  one  of  the  counsel  for  the 
res-pondents  made  the  following  statement:  '*I  take  it  that  all  of 
these  papers  and  proceedings  are  before  the  court  on  this  appeal, 
and  that  they  do  not  need  to  be  offered  in  evidence  any  more 
than  they  were  before  the  boards  of  commissioners.  This  mat- 
ter comes  up  before  the  court  de  novo.  It  comes  before  the  court 
just  as  it  came  before  the  boards  of  county  commissioners  in  the 
first  place;  and  it  is  now  for  this  court  to  decide  the  same  ques- 
tions that  were  before  the  boards  of  county  commissioners  when  it 
came  before  the  boards  acting  together.' '  To  thi»s  statement  the 
court  replied :  "That  is  the  way  we  have  proceeded  in  these  cases ; 
and  if  there  is  no  objection  it  will  be  considered  that  all  the  papers 
and  documents  pertaining  to  this  proceeding  are  before  the  court, 
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without  being  formally  introduced,  just  the  same  as  they  were 
before  the  boards  of  county  commissioners."  No  objection  to  the 
statement  of  counsel  or  of  the  court  was  made,  so  far  as  the  rec- 
ord discloses.  It  would  seem  therefore  from  this  stat«nent  made 
by  counsel  and  the  reply  of  the  court,  to  which  no  objection  was 
made  by  the  then  respondents,  that  the  counsel  for  the  appellants 
iti  the  lower  court  were  fully  justified^  in  assuming  that  all  the 
documents  and  papers  used  before  the  boards  of  commissioners 
were  in  fact  offered  in  evidence  on  the  trial  of  the  action ;  and  that 
the  contention  of  counsel  for  the  appellants  herein,  that  they  were 
not  formally  offered  in  evidence,  in  vi^w  of  the  proceedings,  is 
not  tenable. 

We  are  of  the  opinion,  therefore,  that  the  report  of  the  en- 
gineer, McDaniel,  was  before  the  court,  and  might  properly  be 
considered  by  it  in  its  findings  in  the  case,  notwithstanding  the 
formal  offer  of  the  same  made  on  the  trial.  But  assuming  that  the 
report  of  McDaniel  was  not  in  evidence,  we  are  of  the  opinion 
that  there  was  sufficient  evidence,  independent  of  this  report  to 
justify  the  findings  of  the  court;  and  that  therefore  the  court  com- 
mitted no  error  in  its  findings  upon  the  evidence  adduced  inde- 
pendently of  the  report.  As  before  stated,  the  evidence  is  too  vol- 
uminous to  attempt  to  give  it  in  detail  in  this  opinion,  extending 
a's  it  does  over  several  hundred  pages  of  closely  typewritten  mat- 
ter. 

[6]  It  is  further  contended  by  the  appellants  that  there  was 
no  evidence  as  to  the  number  or  expense  of  the  lateral  drains  re- 
quired, and,  as  the  court  failed  to  find  or  determine  the  number 
of  such  laterals,  the  dimensions  of  the  same,  and  their  location, 
and  confined  its  findings  and  judgment  to  the  main  drainage  ditch 
alone,  that  therefore  the  findings  are  not  sufficient  to  sustain  the 
judgment,  and  in  order  to  be  binding  upon  the  counties  the  laterals 
and  locations  of  the  same  'should  have  been  provided  for. 

We  are  of  the  opinion  that  this  contentibn  is  clearly  unten- 
able, for  the  reason  that  the  main  question  presented  by  the  ap- 
peal was  as  to  whether  or  not  the  agricultural  lands  in  question 
required  the  construction  of  a  drainage  ditch  between  the  ter 
minal  points  presented  in  the  petition,  and  if  so,  the  line  upon 
which  said  ditch  should  be  construced.  When,  therefore,  'it  was 
determined  by  the  court  that  such  a  drainage  ditch  was  required 
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in  order  to  drain  the  agricultural  lands,  and  that  the  same,  would 
be  conducive  to  the  health  of  the  community,  he  decided  ajl  it  was 
necessary  for  him  to  decide  in  the  case ;  and  the.  details  as  to  the 
manner  and  method  of  constructing  the  main  ditch,  and  the  num- 
ber and  manner  of  construction  of  the  laterals,  in  order  to  accom- 
plish the  proper  drainage  of  the  district,  were  left  to  be  carried 
into  effect  by  the  county  commissioners  of  the  respective  coun- 
ties. The  powers  and  duties  of  the  boards  in  the  construction  of 
the  ditch  as  ordered  by  the  court  are  in  fact  applicable,  the  same 
as  if  the  boards  had  decided  that  the  drainage  ditch  as  surveyed 
wa's  necessary  and  proper,  and  had  proceeded  to  carry  out  that 
determination  by  making  the  proper  orders,  letting  the  proper  con- 
tracts, and  establishing  the  necessary  levels,  assessing  the  damages 
and  benefits,  etc.  In  other  words,  the  court's  decision  had  the  ef- 
fect of  requiring  the  boards  to  grant  the  petition  sought,  leaving 
the  details  to  the  further  action  of  the  boards. 

We  have  not  overlooked  the  other  errors  assigned  as  to  the 
admission  and  rejection  of  certain  evidence  of  Vinson  and  others ; 
but  we  are  of  the  opinion  that  there  is  not  sufficient  merit  in  these 
exceptions  assigned  as  error  to  warrant  a  separate  consideration  of 
them  in  this  opinion.  It  must  suffice,  therefore,  to  say  that,  in  our 
opinion,  the  court  wes  clearly  right  in  its  rulings  upon  these 
questions,  and  that  no  prejudicial  error  has  resulted  to  the  appel- 
lants from  the  admission  or  exclusion  of  any  evidence  in  the  case. 

The  judgment  of  the  circuit  court  'and  order  denying  a  new 
trial  are  affirmed. 

WHITING,  J.  (dissenting).  I  am  unable  to  concur  in  the 
foregoing  opinion.  Under  the  decree  of  the  trial  court,  the  county 
commissioners  are  directed  to  proceed  to  establish  the  main  drain- 
age ditch,  and  it  is  left  to  said  commissioners  to  determine  what, 
if  any,  lateral  ditches  shall  be  dug  to  complete  the  drainage  -sys- 
tem. From  .the  findings  of  the  said  court,  it  is  clear  that  it  did 
not  intend  that  the  drainage  system  should  consist  of  this  main 
ditch  only,  as  the  court  finds  that  such  main  ditch  "will  furnish 
a  sati'sfactory  outlet  for  such  lateral  drains  as  may  be  necessary 
to  completely  and  effectually  drain  the  tract  of  land  hereinbefore 
described;"  and  it  is  certainly  clear  from  the  record  that  such 
main  ditch  alone,  while  it  might  be  ''conducive  to  the  public  health, 
convenience,  and  welfare,  and  necessary  and  practicable  for  drain- 
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ing  agricultural  lands/'  is  not  alone  sufficient  for  the  drainage  of 
enough  lands  as  to  be  practicable  from  a  financial  standpoint. 
While  I  do  not  think  it  was  necessarily  incumbent  upon  the  trial 
court  to  determine  the  exact  number  of  laterals  and  their  locations, 
and  I  concede  that  these  are  maters  that  might  properly  be  left 
to  the  discretion  of  the  commissioners,  I  am  clear  that  such  court 
should  have  received  evidence  of  the  cost  of  the  complete  drainage 
system,  so  as  to  determine  whether  the  benefits  flowing  from  such 
a  system  would  be  commensurate  with  such  cost,  and  that,  until 
it  had  done  so,  it  should  not  have  directed  the  construction  of 
any  part  of  such  system ;  and,  if  it  had  done  so,  that  it  then  should 
have  directed  the  construction  of  the  whole  system.  The  trial 
court  could  not  properly  excuse  itself  from  investigating  and  pass- 
ing upon  the  whole  drainage  system,  merely  because,  as  set  forth 
in  one  of  its  findings,  there  had  ''been  no  argument  before  the 
court  with  reference  to  the  number  of  lateral  drainage  ditches 
which  may  be  needed  or  which  should  be  constructed  tributary  to 
said  main  drainage  ditch,  and  *  *  *  no  evidence  introduced 
before  the  court  with  reference  thereto,  other  than     *     *     *."    . 

For  all  that  appears  from  the  findings  of  the  court,  the  con- 
struction of  a  complete  and  efficient  drainage  system  may  result  in 
the  confiscation  of  every  acre  of  farm  lands  within  the  tract  sup- 
posed to  be  benefited  thereby.  Zinser  v.  Board,  13  Iowa,  660,  114 
N.  W.  51. 

This  case  should  be  demanded  to  the  circuit  court,  with  di- 
rections' for  it  to  make  findings  and  decree  in  relation  to  the  whole 
drainage  system. 

McCOY,  P.  J.,  concurs  in  the  views  expressed  by  WHITING, 
J. 


MARINER,  Respondent,  v.  PATTEN,  Appellant. 
(137  N.  W.  590.) 

(Opinion  filed  October  i,   1912.) 

On  motion  for  rehearing.    Former  decision  affirmed. 
See  28  S.  D.  163,  132  N.  W.  685. 
Corrigan  &  Darling,  for  Appellant. 
Af.  Moriarity,  for  Respondent. 

CORSON,  J.    This  case  is  before  us  on  rehearing.    The  ap- 


Digitized  by  VjOOQIC 


104  COLLINS  V.  LYMAN  COUNTY,  et  al.  [36  S.  D. 

peal  was  from  a  judgment  entered  in  favor  of  the  plaintiff  against 
the  defendant  on  a  directed  verdict.  On  the  hearing  of  the  appeal 
at  a  former  term  of  this  court,  the  judgment  of  the  court  below 
and  order  denying  a  new  trial  were  reversed.  The  opinion  in  the 
case  is  reported  in  132  N.  W.  685.  After  a  careful  review  of  our 
decision,  we  are  satisfied  that  the  same  was  right,  and  that  the 
judgment  of  the  court  below  and  order  denying  a  new  trial  were 
properly  reversed. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  reversed. 

McCOY,  P.  J.,  and  WHITING  and  SMITH,  JJ.,  con- 
cur in  the  result. 


COLLINS,  Respondent,  v.  LYMAN  COUNTY  et  al.,  AppeUants. 

(137  N.  W.  600.)    . 

1.     Comities — ^Boundary   liines— Conflicting   Meredian   Surveys — Stan- 
ley and  JJymtai  County  Boundary  liinfe. 

Laws  1897,  Chaps.  41,  45,  for  submission  to  voters  of  Stanley 
and  Lyman  counties  .of  new  boundary  lines  thereof,  which  were 
approved  by  such  electors,  provided  that  from  the  point  where 
township  line  between  ranges  25  and  26  east  of  Black  Hills 
Meredian  intersected  township  line  between  townships  2  and  3, 
north  of  that  meredian  survey  base  line,  the  boundary  between 
such  counties  should  extend  "east  along  said  township  line"  to 
Missouri  river;  but  that  meredian  survey  does  not  extend  to 
feaid  river,  but  only  to  range  line  on  west  side  of  range  79  of 
fifth  P.  M.  survey,  and  the  township  line  between  townships  2 
'and  3,  if  extended  due  east,  would  not  coincide  with  any  town- 
ship line  in  the  fifth  P.  M.  survey,  but,  by  deflecting  this  line 
to  north  about  1%  miles.  It  would  reach  north  boundary  line  of 
township  108.  Held,  it  being  impossible  for  such  boundary  line 
to  extend  east,  and  also  to  extend  along  a  township  line,  that  it 
was  the  intention  of  the  legislature,  and  of  said  electors,  that 
the  boundary  line  on  reaching  the  fifth  P.  M.  survey  should 
deflect  to  north  line  of  township  108,  especially  in  view  of  an 
act  passed  in  1891  describing  boundary  line  between  Stanley 
county  and  the  unorganized  county  of  Presho  as  the  township 
line  between  townships  108  and  109,  and  an  act  passed  in 
1883  describing  southern  boundary  line  of  Stanley  county  as  a 
'line  4  8  miles  north  of  tenth  standard  parallel  of  the  sixth  P.  M. 
survey;  the  north  line  of  township  108  being  exactly  48  miles 
north  of  base  line  of  fifth  P.  M.  survey,  that  being  the  only  base 
line   used   east  of  the   range  line   on   west  side  of   range  79;    it 
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further  appearing  that  township  line  between  townships  108  and 
109  of  fifth  P.  M.  survey  was  not  surveyed  west  of  Missouri 
trlver  until  1893,  and  that  in  1891  the  legislature  probably 
supposed  that  the  township  lines  In  the  sixth  and  the  fifth  P.  M. 
surveys  would  coincide  where  such  surveys  Joined.  The  land 
in  question  Is,  therefore.  In  Lyman  county. 
2.  Goantiefl — LegislatlYe  Boiij[idarie»— Vote  of  People*-Ohttngiii|{ 
Boundaries. 

While,  under  the  Constitution,  the  legislature  has  no  power 
to  change  boundary  lines  of  an  organized  county  without  vote 
of  people  thereof,  an  act  defining  boundary  lines  of  such  county 
may  be  considered  in  determining  what  the  understanding  of 
the  people  was  In  relation  to  the  boundary  lines  then  existing; 
and  it  is  presumed  the  legislature  Intended  to  describe  such 
boundary  line  as  It  then  existed,  the  act  itself'  not  providing  for 
submission  thereof  to  vote  of  people. 

(Opinion  filed  October  1,  1912.) 
Appeal  from  Circuit  Court,  Stanley  County.     Hon.  John  F. 
HuGHKS,  Judge. 

Action  by  Michael  T.  Collins  against  Lyman  County  and  others^ 
to  quiet  titk  to  land  sold  for  taxes  by  treasurer  of  Lyman  County, 
and  to  cancel  a  tax  sale  certificate  under  such  sale,  said  land  hav- 
ing been  taxed  in  both  Stanley  and  Lyman  counties.  Judgment 
for  plaintiff,  and  defendants  appeal.  Reversed  and  remanded. 
F,  C.  Wederath,  and  Sutherland  &  Payne,  for  Appellants. 
As  shown  by  the  abstract  and  statement  already  made,  plain- 
tiff's land,  final  proof  on  same  having  been  made  on  January  i8, 
1909,  became  taxable  and  was  placed  on  the  tax  books  for  that, 
year  in  both  the  counties  of  Lyman  and  Stanley,  and  taxes  were 
levied  on  said  land  for  that  year  in  each  of  the  said  counties. 
Plaintiff  paid  the  taxes  levied  in  Stanley  county,  but  failed  to  pay 
the  taxes  levied  in  Lyman  county,  and  at  the  tax  'sale  held  by  the 
county  treasurer  of  Lyman  county  in  November,  1910,  the  prem- 
ises were  sold  to  the  defendant,  W.  H.  McCracken,  for  the  de- 
linquent taxes  of  the  preceding  year,  and  certificate  of  tax  sale 
issued  to  him  by  the  treasurer  of  said  L>'man  county.  The  valid- 
ity of  this  tax  certificate  is  the  question  at  issue  in  this  case.  The 
validity  of  such  tax  certificate  depends  upon  whether  the  said  land 
was,  at  the  time  of  the  levy,  in  Lyman  or  Stanley  county. 

Chapter  41  of  the  Session  Laws  of  1897  was  an  act  changing 
and  defining  the  boundaries  of  Stanley  county.  Chapter  45  of 
the  same  Session  Laws  is  an  act  changing  and  defining  the  bound- 
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aries  of  Lyman  county.  These  were  companion  statutes  in  so  far 
as  they  related  to  the  boundary  line  between  the  two  counties, 
and  the  same  language  is  used  in  describing  the  west  and  north 
lines  of  Lyman  county  where  it  borders  upon  Stanley  county  as 
is  used  with  reference  to  Stanley  county  in  defining  the  corres- 
ponding lines  constituting  its  boundaries.  It  is  agreed  that  in  each 
county  there  was  a  vote  in  favor  of  making  the  boundaries  as 
prescribed  by  these  statutes.  The  decision  in  this  case  must  rest 
upon  the  location  of  the  line  as  described  in  these  statutes  which 
fixed  the  north  boundary  of  Lyman  county  and  a  part  of  the 
south  boundary  of  Stanley  county.  If  such  boundary  line  runs  as 
contended  by  the  plaintiflF,  his  land  is  in  Stanley  county  and  al- 
ways has  been  since  it  became  taxable,  and  Lyman  county  had 
no  right  or  authority  to  levy  taxes  on  the  same,  and  the  tax  sale 
certificate  of  the  defendant  McCracken  is  void.  The  plaintiff  con- 
tends that  the  boundary  line  where  it  strikes  the  new  survey 
should  be  continued  straight  east  to  the  Missouri  river.  Raintiff's 
land  is  in  the  disputed  -strip. 

In  support  of  the  contention  of  appellants  that  this  boundary 
line  should  follow  the  township  line  to  the  river,  we  submit  the 
following  proposition: 

The  whole  course  and  policy  of  legislation  of  the  territory  and 
state  has  been  to  make  the  boundaries  of  the  counties  upon  the 
township   lines. 

In  this  connection,  we  cite  the  court  to  the  earlier  statutes 
relating  to  the  boundaries  of  the  counties  in  question  as  follows: 

Laws  of  1872-3,  Lyman,  Presho,  Stanley  and  Pratt  counties 
established  and  boundaries  defined.     Chapter  19,  page  45,  seq. 

Laws  of  1874-5,  page  70;  boundaries  of  Stanley  and  Pratt 
counties    defined. 

Laws  of  1883,  page  52,  boundaries  of  Stanley  county  pre- 
scribed. 

Laws  of  1891,  page  loi,  boundaries  of  Lyman  and  Presho 
counties  prescribed. 

We  also  point  to  the  statutes  of  the  state  generally  and  of 
the  territory  previous  to  the  admission  as  a  state,  relating  to 
county  boundaries,  as  indicating  that  the  legislature  almost  uni- 
versally bounded  counties  with  township  lines  if  a  survey  had 
been  made.     Reference  to  the  statutes  of  the  session  of   1872-3 
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and  1874-5,  and  to  appellant's  Exhibit  i,  which  is  a  map  of 
Dakota  territory  and  contains  the  county  township  lines  as  estab- 
lished x\p  to  the  year  1876,  and  thus  illustrates  the  statutes  up  to 
that  time,  will  show  that  survey  had  been  made  of  a  great  pare 
of  the  territory  lying  east  of  the  Missouri  river,  while  practically 
none  west  of  the  Missouri .  river  had  been  surveyed..  Where  sur- 
vey's had  been  made,  the  counties  are  bounded  with  reference  to 
township  Hnes;  where  surveys  had  not  been  made,  the  counties 
are  bounded  with  reference  to  longitudinal  and  meridian  lines, 
imaginary  lines,  capable  of  being  located,  but  never,  in  fact, 
surveyed  out  or  actually  located.  Chapter  35  of  the  Laws  of  1883.* 
This  line  had  not  been  surveyed  nor  had  the  territory  in  the 
vicinity  thereof  been  surveyed  at  that  time.  The  Legislature  evi- 
dently thought  that  the  survey  of  this  territory  w^ould  be  made 
according  to  and  based  upon  the  Sixth  Principal  Meridian.  They 
evidently  conceived  that  a  line  forty-eight  miles,  or  eight  town- 
ships, north  of  this  Tenth  Standard  Parallel  would  be  a  township 
line.  As  a  matter  oi  fact,  when  the  survey  was  made,  the  land 
in  the  vicinity  of  this  line  was  surveyed  according  to  and  based 
upon  the  Black  Hills  base  line.  The  line  between  townships 
2  and  3  north,  based  upon  the  Black  Hills  base  line,  which  later 
statutes  have  fixed  as  part  of  the  south  boundary  of  Stanley 
county,  is  eight  townships  north  of  the  Tenth  Standard  Parallel 
based  upon  the  Sixth  Principal  Meridian,  but  it  is  not  exactly 
forty-eight  miles  north,  but  is  forty-seven  miles  and  69.53  chains 
north.  (See  defendant's  Exhibit  IV)  .  The  south  boundary,  then, 
of  Stanley  county,  as  fixed  by  the  Laws  of  1883,  is  hot  the  same 
line  as  was  fixed  by  the  later  statutes  which  referred  to  a  different 
survey,  but,  in  each  instance,  the  boundary  line  zcas  either  placed 
upon  the  township  line,  or  an  attempt  zvas  made  to  so  place  it 
upon  a  township  line. 

It  i's  to  be  noted  that  the  survey  of  South  Dakota  east  of  the 
Miissouri  river  was  made  with  reference  to  and  was  based  on  the 
Fifth  Principal  Meridian.  Also  Gregory,  Tripp  and  the  east 
portions  of  Lyman  and  Stanley  counties  were  surveyed  with 
reference  to  the  same  Meridian.  The  territory  south  of  White 
river  and  west  of  Tripp  county  and  extending  to  the  east  line  of 
Fall  River  county  was  surveyed  with  reference  to  the  Sixth  Prin- 
cipal Meridian.     The  remaining  territory  of  the   Uate  appears  to 
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have  been  surveyed  with  reference  to  the  Black  Hills  Meridian. 

Chapter  35  of  the  Sespsion  Laws  of  1883,  already  mentioned, 
refers  to  two  of  these  surveys,  namely,  the  survey  based  on  the 
Sixth  Principal  Meridian  and  the  survey  based  on  the  Black  Hills 
Meridian. 

Chapter  41  of  the  Session  Laws  of  1891  fixed  the  boundaries 
of  Lyman  and  Presho  counties,  and  fixed  them  properly  according 
to  the  surveys  made  of  the  land  included  within  the  counties, 
which  was  based  upon  the  Fifth  Principal  Meridian,  and  fixed 
same  upon  township  lines. 

But  we  are  studying  the  statutes  prior  to  1897,  simply  for  the 
purpose  of  interpreting  the  1897  statutes,  and  to  arrive  at  the 
legislative  intent  with  reference  to  the  disputed  boundary  line. 
And  we  say  that  the  history  and  course  of  legislation  of  the  terri- 
tory and  state  relating  tx>  the  boundaries  of  the  counties  in  ques- 
tion and  relating  to  county  boundaries  generally,  shows  a  uni- 
versal legislative  intent  to  bound  counties  with  township  lines. 
Following  this  universal  legislative  intent,  Section  i  of  Article  9 
of  the  state  Constitution  contains  this  language:  "But  no  new 
counties  shall  be  organized  so  as  to  include  an  area  of  less  than 
twenty-four  congressional  townships  as  near  as  may  be  without 
dividing  a  township  or  fractional  township,"  thus  indicating  a 
purpose  to  keep  intact  the  townships  within  a  county. 

Chapter  45  of  the  Laws  of  1897  had  for  its  purpose  to 
greatly  enlarge  Lyman  county  as  then  existing.  It  practically 
added  to  it  what  was  then  the  unorganized  counties  of  Presho, 
and  Pratt.  Likewise,  Chapter  41  of  the  Laws  of  1897  proposed 
to  entirely  change  the  boundaries  of  Stanley  county. 

The  court  may  look  to  the  acts  fonning  other  counties  both 
t)efore  and  subsequently,  for  the  purpose  of  ascertaining  the  in- 
tention of  the  Legislature  as  to  such  line.  1 1  Cyc.  349,  Note  61 ; 
Hamilton  v.   McNeill,   13  Gratt.   (Va.)   389. 

We  have  tried  to  show  in  accordance  with  the  principle  cited 
in  the  above  authorities,  that  it  has  been  the  universal  legisla- 
tive policy  to  lx)und  counties  with  township  lines.  We  believe 
that  this  review  and  consideration  of  the  legislation  of  the  terri- 
tory and  state  justifies  the  conclusion  that  the  Legislature  of 
1897  intended  the  boundary  line  between  L>'man  and  Stanley 
counties   to   follow   on   the   township   line   to   the   Missouri   river. 
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We  go  further,  now,  and  declare  that  the  established  rules  for  the 
construction  and  interpretation  of  statutes  relating  to  boundaries, 
require  that  this  disputed  litie  be  a  township  Kne. 

In  an  act  fixing  the  'boundaries  of  a  county,  a  call  for  a 
course  yields  to  a  call  to  run  with  a  designated  line,  ii  Cyc. 
349b,  note  ^T,  5  Cyc.  925b  and  cases  cited;  Roane  County  v. 
Anderson,  14  S.  W.  (Tenn.)  1079;  Rabun  County  V.  Habersham 
County,  5  S.  E.  (Ga.)  198;  Palms  v.  Shawano  County,  61  Wis. 
211;  Bolden  v.  Sherman,  no  111.  425. 

Philip  &  Waggoner,  and  Horner,  Martens  &  Goldsmith,  for 
Respondents. 

In  the  first  instance  it  must  be  conceded  that  the  territory  and 
state  legislatures  had  the  power  to  fix  the  boundary  lines  between 
these  counties  where  they  saw  fit,  and  for  that  purpose  to  adopt 
any  description  deemed  proper  to  express  their  intention,  pro- 
vided it  located  the  boundaries  with  reasonable  certainty.  This, 
of  course,  is  always  subject  to  the  provisions  of-  the  constitution 
after  its  adoption  that  "all  changes  in  county  boundaries  in 
counties  already  organized  before  taking  eflPect,  shall  be  submitted 
to  the  electors  of  the  county  or  counties  to  be  aflfected  thereby,  at 
the  next'  general  election  thereafter  and  be  adopted  by  a  majority 
of  the  votes  cast  in  each  county  at  such  election."  Section  i.  Art. 
I,  Constitution  S.  D. ;  Stuart  et  al.  v.  Kirley  et  al.,  12  S.  D.  246. 

The  Legislature  of  1897  changed  the  boundaries  of  both  Stan- 
ley and  Lyman  counties,  not  by  taking  from  either  of  these  coun- 
ties any  of  the  land  formerly  incorporated  therein,  but  by  adding 
to  each  of  said  counties  unorganized  counties  adjacent  to  each  of 
them  and  previously  attached  for  judicial  and  other  purposes. 
And  the  Legislature,  with  this  in  view,  enacted  Chapter  41,  Ses- 
sion Laws  of  1897,  fixing  boundaries  of  Stanley  county.  Chap- 
ter 45  of  the  Session  Laws  of  1897  defines  the  north  boundary  of 
Lyman  county  in  the  same  manner  and  form  as  given  of  Stan- 
ley county  within  the  limits  aflfected  by  this  case. 

It  is  contended  by  the  resix)ndent  that  it  was  the  intention  of 
the  Legislature  to  follow  the  township  line  produced  or  extended 
between  townships  2  and  3  north  of  the  Black  Hills  base  line  to 
the  Missouri  river. 

In  arriving  at  the  intention  of  the  Legislature,  in  the  fixing 
of  these  boundary  lines,  all  of  the  conditions  then  existing  must 
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be  taken  into  consideration,  together  with  .the  other  la\Vs  fixing 
boundaries  as  previously  passed.  At  the  time  the  Legislature 
convened  and  was  in  session  in  1897,  there  were  two  surveys,  so- 
called,  affecting  the  land  situated  within  the  north  boundaries  of 
Lyman  county  and  the  south  boundary  of  Stanley  county.  One 
was  a  survey  from  the  west  based  on  the  Black  Hills  Meridian  and 
the  other  was  a  survey  from  the  east  bas-ed  on  the  Fifth  Prin- 
cipal Meridian.  The  survey  from  the  west  at  that  time  ended  at 
the  east  line  of  Range  31,  Black  Hills  Meridian,  as  far  as  it 
affects  the  boundary  in  controversy.  The  territory  situated  in 
Lyman  and  Stanley  counties,  through  which  the  boundary  line  in 
dispute  run,  was  at  that  time  situated  upon  the  Lower  Brule  In- 
dian reservation,  and  the  maps  in  general  use  at  that  time  showed 
this  land  to  be  unsurveyed,  and  as  a  matter  of  fact,  as  shown  by 
the  Exhibits  in  the  record,  the  townships  through  which  the 
boundary  line  in  dispute  runs,  were  not  subdivided  into  sections, 
and  the  corners  established,  and  the  survey  approved,  until  March 
6,  1897,  and  June  36,  1903,  and  in  some  instances  the  township 
lines  were  not  established  and  approved  until  that  time. 

It  was  therefore  impossible  for  the  Legislature  to  have  de- 
scribed more  accurately  the  southern  boundary  of  Stanley  county. 

Chapter  35  of  the  Session  Laws  of  the  Territory  of  Dakota 
of  1883,  defines  the  southern  boundary  of  Stanley  county  as  fol- 
lows :  "Bounded  on  the  south  by  a  parallel  line  48  miles  north  of 
the  Tenth  Standard  Parallel  based  on  the  Sixth  Principal  Meridian, 
(which  said  parallel  line  is  hereby  declared  the  north  boundary 
line   of  the  counties   of   Pratt   and    Presho)." 

In  1893  the  Legislature,  Chapter  46,  Session  Laws  of  that 
year,  defined  the  boundaries  of  Stanley  county,  giving  as  a  reason 
that  they  had  been  heretofore  imi>erfectly  defined,  and  the  south- 
ern boundaries  are  given  as  follows:  "Bounded  on  the  south  bv 
the  township  line  between  townships  2  and  3,  North  of  Black 
Hills  base  line,  and  the  north  boundary  of  Presho  county." 

We  call  the  court's  particular  attention  to  this  description 
for  the  reason  that  the  Legislature  recognizes  by  this  description 
that  the  township  line  between  2  and  3,  north  of  the  Black  Hills 
base  line,  and  the  north  boundary  of  Presho  county  are  on  th3 
same  direct  line.  It  was  intended  that  this  line  should  be  eight 
townships  north  of  the  tenth  standard  parallel,  and  the  48  miles, 
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or  the  eight  townships  north,  brings  us  to  the  township  line  be- 
tween townships  2  and  3,  north  of  the  Black  Hills  base  line,  and 
the  line  adapted  by  the  Legislature  in  1893  and  in  1897  as  the 
southern  boundary  of  Stanley  county. 

We  contend  that  if  the  Legislature  in  1897  had  intended  to 
exclude  this  land  that  had  been  within  the  boundaries  of  Stanley 
county  since  1883  that  it  should  have  stated  •.this  south  boundary 
line  in  clear  and  unmistakeable  terms,  for  instance,  '*to  the  township 
line  between  townships  2  and  3,  North  of  Black  Hills  ba^se  line; 
thence. east  along  said  township  line  to  the  east  line  of  Range  31 
east  of  Black  Hills  Meridian;  thence  north  on  said  range  line  to 
the  Second  Standard  Parallel,  Fifth  Principal  Meridian;  thence 
east  along  said  parallel  to  the  center  of  the  main  channel  of  the 
Missouri  river,"  and  we  submit  that  it  is  only  by  a  definite  descrip- 
tion of  that  kind  that  the  electors  of  Stanley  county  would  know, 
or  be  presumed  to  know,  that  the  territory  formerly  within  the 
boundaries  of  Stanley  county  was  to  be  excluded  therefrom.  On 
the  other  hand,  take  the  description  as  given  in  Chapter  41,  con- 
sidered with  all  of  the  surrounding  conditions,  what  other  descrip- 
tion could  be  given  of  the  southern  boundary  of  Stanley  coimty 
to  include  this  land  within  the  description,  other  than  that  given  ? 
In  1893,  the  Legislature,  when  it  came  to  that  part  of  the  bound- 
ary, used  the  north  boundary  of  Presho  county  to  describe  it, 
but  in  the  act  of  1897,  Presho  county  was  to  be  eliminated  and 
merged  into  Lyman  county,  hence  that  boundary  could  not  be 
used,  and,  as  this  land  was  not  surveyed  into  sections  and  quar- 
ter sections,  those  lines  could  not  be  used,  therefore  the  township 
line  between  2  and  3  was  used  as  far  as  it  existed,  and  the 
imaginary  line  direct  east  to  the  Missouri  river  was  used  for  the 
remainder  of  the  distance,  and,  as  we  have  heretofore  said,  this 
could  have  been  made  plainer  by  the  use  of  the  words  "extended" 
or  "produced,"  but  whether  these  words  were  used  or  not,  we 
think  there  can  be  no  question  that  such  was  the  intent  of  the 
Legislature  and  was  the  direct  understanding  of  the  electors  of 
Stanley  county  when  they  voted  on  the  proposition. 

It  will  be  noticed  that  in  Sec.  4,  Chap.  41,  Session  Laws  of 
1897,  it  was  provided  that  if  the  boundary  lines  of  Stanley  county 
were  changed  as  in  the  act  provided,  then  all  records  that  have 
been  kept  by  any  officer  of  Stanley  county  for  any  unorganized 
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county  that  had  been  'heretofore  attached  to  Stanley  county,  should 
become  the  records  of  Stanley  county,  and  the  Register  of  Deeds' 
mdex,  all  deeds  and  other  instruments  in  the  index  books  of 
Stanley  county,  with  proper  reference  to  the  books  where  such 
instruments  may  have  been  recorded.  It  will  be  noted  from  this, 
that  the  legislative  intent  in  fixing  the  boundary  line^  was  to  add 
to  Stanley  county  those  unorganized  counties  that  had  been  pre- 
viously attached  to  Stanley  county  for  judicial  and  other  purposes. 
No  reference  is  made  in  the  act,  to  the  transfer  of  any  records 
to  any  other  county  of  property  sought  to  be  excluded  from  said 
county. 

The  contention  of  appellants,  as  we  view  it,  cannot  be  sus- 
tained as  to  the  intention  of  the  Legislature  in  the  description  of 
the  boundaries  of  Stanley  and  Lyman  counties  for  the  reason  that 
the  description  contended  for  by  the  appellants  does  not  close 
but  leaves  both  counties  without  a  boundary  line  between  Town- 
ships 2  and  3,  Black  Hills  Meridian,  and  the  Second  Standard 
Parallel,  Fifth  Principal  Meridian,  for  it  is  well  settled  that  the 
boundary  must  be  made  to  close  in  some  way  or  else  the  grant 
will  fail.  4  Am.  &  Eng.  Ency.  of  Law,  8o8;  Den  v.  Cunningham, 
Mart.  &  Y  (Tenn.)  73;  McNairy  v.  HSghtour,  2  Overt.  (Tenn.) 
302;  White  V.  Hembree,  i  Overf.  (Tenn.)  529;  Eubanks  v.  Harris, 
I   Spears  L.   (S.  Car.)    183;  Doe  v.   King,  3  How.   (Miss.)    125. 

The  authorities  state  the  rule  as  follows:  Wliere  a  line  has 
been  marked  out  only  part  of  the  way,  the  boundary  of  the  re- 
mainder of  the  distance  should  be  a  straight  line  from  the  end  of 
the  marked  line  to  the  corner  called  for.  George  v.  Thomas,  :6 
Tex.  74;  67  Am.  Dec.  612;  Thornbery  v.  Churchill,  16  Am.  Dec. 
125 ;  4  Am.  &  Eng.  Ency.  of  Law,  776. 

The  fact  that  the  lines  of  a  survey  were  not  actually  run  and 
marked  will  not  invalidate  a  description,  provided  the  land  can 
be  identified  with  reasonable  certainty.  4  Am.  &  Eng.  Ency.  of 
Law,  jy(>\  Williamson  v.  Simpson,  16  Tex.  433;  Stafford  v. 
King,  30  Tex.  273,  94  Am.  Dec.  304;  Jones  v.  Burgett,  46  Tex. 
284;  Kuechler  v.  Wilson,  82  Tex.  638;  Quin  v.  Brady,  8  W.  & 
S.  (Pa.)  139;  Ramsey  v.  Monroe,  3  Sneed  (Tenn.)  329;  Dreer  v. 
Carscaden,  48  Pa.  St.  38;  4  Am.  &  Eng.  Ency  of  Law,  793. 

4  Am.  &  Eng.  Ency.  of  Law,  805,  and  authorities  cited,  and, 
if  a  line  is  called  for  in  a  description  as  running  from  a  known 
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point  to  some  natural  monument,  even  without  specifying  the 
course  and  distance,  the  shortest  line  that  can  be  drawn  between 
the  two  points  must  be  taken  to  have  been  intended.  4  Am.  & 
Eng.  Ency.-  of  Law,  806;  Bradley  v.  Wilson,  58  Me.  360;  Van 
Gordan  v.  Jackson,  5  Johns.  (N.  Y.)  440;  Hicks  v.  Coleman,  25 
Cal.  142;  Bradford' V.  McClelland,  Hughes,  (Ky.)  195;  Smith 
V.  Grimes,  Hughes  (Ky.)  35;  Calk  v.  Stribling,  i  Bibb.  (Ky.) 
123. 

"Where  a  creek  is  called  for  in  a  deed  as  the  terminus  of  a 
line,  and  there  is  no  diverging  course  and  no  particular  object 
in  the  creek  called  for,  it  must  be  reached  by  the  shortest  direct 
line.     Caraway  v.  Chancy,  6  Jones  L.   (N.  Car.)  364. 

A  li'tie  should  not  be  deflected  except  in  order  to  conform  with 
the  intention  of  the  parties. 

4  Am.  &  Eng.  Ency  of  Law,  807,  and  the  cases  cited,  and,  if 
possible,  a  line  should  be  construed  to  be  a  continuous  line.  Id. 
Grand  County  v.  Larimer  County,  9  Colo.  268;  Dawes  v.  Pren- 
tice, 16  Pick.  435;  Vance  v.  Marshall,  3  Bibb.  (Ky.)  261;  Preston 
V.  Bowman,  2  Bibb.  (Ky.)  497;  Rockwell  v.  Adams,  6  Wend. 
(N.  Y.)  465;  Gallatin  Turnpike  Co.  v.  State,  16  Lea.  (Tenn.) 
36;  George  v.  Thomas,  16  Tex.  74.     . 

"A  boundary  line  marked  part  of  the  way  will  be  continued 
in  the  same  direction  for  the  full  distance,  unless  there  be  some 
marked  corner  or  natural  object  found  on  the  ground  to  direct  or 
deflect  it."  Thornberry  v.  Churchill,  16  Am.  Dec.  125;  Hanson 
V.  Township  of  Red  Rock,  4  S.  D.  365;  Yocum  v.  Haskins,  81 
Iowa,  436. 

This  act  was  passed  after  the  adoption  of  the  Constitution 
which  provides  that,  "all  changes  in  county  boundaries  in  coun- 
ties already  organized,  before  taking  effect,  shall  be  submitted  to 
the  electors  of  the  county  or  counties  to  be  aflfected  thereby  at  the 
next  general  election  thereafter-  and  be  adopted  by  a  majority  of 
the  votes  cast  in  each  county  at  such  election.  Counties  now  or- 
ganized shall  remain  as  they  are  unless  changed  according  to  the 
above  provisions."     Sec.   i,   Art.  9,   Constitution. 

The  appellants  also  cite  the  court,  for  its  consideration  as  to 
the  boundaries  of  Lyman  and  Presho  counties.  Laws,  1891,  page 
loi.  We  are  not  aware  what  this  act  is  cited  for,  as  the  court 
8 — ^Vol,  30,  S.  D. 
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will  readily  see  that  the  act  has  na  force  and  effect  as   far  as 
Stanley  county  is  concerned. 

This  particular  tract  of  land  in  dispute  has  always  been  since 
1883  considered  as  in  Stanley  county.  The  United  States  author- 
ities have  so  considered  k;  the  maps  compiled  by  the  United 
States  have  included  it  within  the  boundaries  of  Stanley  county; 
the  maps  compiled  by  and  under  the  state  authorities  have  so 
given  it  as  well  as  all  of  the  standard  map  makers  of  the  country, 
and  it  has  always  been  considered  and  treated  as  being  in  Stanley 
county.  The  exact  boundary  line  as  given  by  the  Legislature, 
and  voted  on  by  the  people,  can  be  and  is  determined. 

WHITING,  J.  [i]  But  one  question  is  presented  upon  this 
appeal,  and  that  is  whether  certain  land  involved  in  this  action  lies 
within  Lyman  or  within  Stanley  county.  The  trial  court  held 
that  it  lies  within  Stanley^  county.  Whether  or  not  such  decision 
is  correct  d-epends  upon  the  true  location  of  that  part  of  the 
boundary  line  between  said  counties  extending  from  the  Missouri 
river  west  a  distance  of  some  23  miles  to  a  line  which  was  form- 
erly the  boundary  line  between  the  unora'gnized  coimties  of  Pratt 
and  Presho.  This  last-mentioned  line  coincides  with  what  would 
be  the  range  line  on  the  west  side  of  range  79  of  the  fifth  prin- 
cipal meridian  survey.  The  location  of  this  line  is  to  be  deter- 
mined solely  from  the  construction  that  should  be  placed  upon 
the  wording  of  two  certain  acts  passed  in  1897  (Laws  1897,  cc.  41 
and  45),  by  which  acts  new  boundary  lines  for  Stanley  and  Ly- 
man counties  were  submitted  to  the  approval  of  the  voters  of  said 
counties.  It  is  conceded  that  such  lines  were  approved  by  the 
votes  of  the  electors  of  said  counties.  In  describing  the  boundary 
line  where  Stanley  joins  Lyman  on  the  west,  the  acts  provide  that, 
from  a  point  on  the  White  river  where  said  river  intersects  the 
township  line  between  ranges  25  and  26  east  of  the  P>lack  Hills 
meridian,  such  boundary  line  should  extend  north  along  said 
township  line  to  the  intersection  with  the  township  line  between 
townships  2  and  3  north  of  the  Black  Hills  meridian  survey  base 
line.  The  acts  then  provide  that  the  boundary  line  between  Stan- 
ley county  on  the  north  and  Lyman  county  on  the  south  shall 
extend  from  said  point  of  intersection,  ^thence  east  along  said 
township  line  to  the  center  of  the  main  channel  of  the  Missouri 
river."     As  a  matter  of  fact,  the  survey  known  as  the  Black  Hills 
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meridian  survey  did  not  extend  along  this  line  between  town- 
ships 2  and  3  as  far  as  the  Missouri  river,  but  did  extend  some 
34  miles  ^east  to  the  line  where  the  Black  Hills  meridian  survey 
meets  the  fifth  principal  meridian  survey,  the  same  being  the 
range  line  on  the  west  side  of  range  79  of  the  fifth  principal 
njeridian  survey,  or,  as  heretofore  mentioned,  the  west  boundary 
line  of  the  old  unorganized  county  of  Presho.  The  trial  court 
found,  and  it  is  the  contention  of  respondent,  that  from  this  point 
on  the  west  side  of  said  range  79  the  line  between  townships  2 
and  3  of  the  Black  Hills  meridian  survey  was,  under  the  pro- 
visions of  said  Acts  of  1897,  projected  straight  east  to  the  Mis- 
souri river,  and  became  the  boundary  line  between  said  counties. 
It  is  the  claim  of  the  appellant  that,  at  the  point  where  this  line 
between  townships  2  and  3  of  the  Black  Hilb  meridian  survey 
intersects  the  range  line  on  the  west  side  of  range  79  of  the  fifth 
principal  meridian  survey,  the  boundary  line,  as  fixed  by  the  Acts 
of  1897,  runs  following  such  range  line  for  a  distance  of  about 
I  7-8  miles  until  it  reaches  the  north  boundary  line  of  township 
108,  range  79  of  the  fifth  principal  meridian  survey,  and  from  that 
point  along  the  north  line  of  township  108  to  the  Missouri  river. 
In  other  words,  it  is  the  contention  of  respondent  that  the  word 
"east,*'  as  used  in  the  quoted  part  of  the  Laws  of  1897,  controls, 
and  that,  from  where  the  Black  Hills  meridian  survey  ends,  the 
line  between  said  townships  2  and  3  should  be  projected  east, 
regardless  of  the  fact  that  it  would  not  then  follow  any  township 
line  or  even  any  section  line  or  other  survey  line;  while  it  is  the 
contention  of  respondent  that  the  words  "said  township  line"  should 
control,  and  that,  from  said  point  where  the  line  between  said 
townships  2  and  3  intersects  "the  range  line  on  the  west  side  of 
range  79  of  the  fifth  principal  meridian  survey,  the  line  should 
deflect  to  the  nearest  township  line  running  east  thereof,  which  is 
the  township  line  above  mentioned  on  the  north  line  of  township 
108  fifth  principal  meridian  survey. 

It  IS  well  to  refer  briefly  to  the  history  of  the  boundary  lines 
of  the  various  counties  in  which  the  lines  in  dispute  have  at  dif- 
ferent times  been  located.  The  Legislature  of  1873  defined  the 
boundary  line  of  the  unorganized  counties  of  Pratt,  Presho,  and 
Stanley,  and,  as  then  defined,  Bad  river  formed  the  boundary  line 
between    Stanley   county  on   the   north   and   Pratt   county   on    the 
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south.  Presho  county  took  in  that  part  of  the  territory  north  of 
the  Bad  river  and  west  of  the  Missouri  which  lays  to  the  east 
of  the  range  line  on  the  west  side  of  range  79  of  the  fifth  prin- 
cipal meridian  survey,  which  range  line  extended  south  and 
formed  the  boundary  line  between  Presho  and  Pratt  counties. 
It  must  be  understood  that  at  this  time  there  had  been  no  survey 
of  these  counties,  and  in  naming  such  range  line  it  was  merely 
understctod  as  located  where  such  line  would  be  located  whenever 
such  fifth  princi'pal  meridian  survey  should  be  extended  over  such 
territory.  In  1874  the  south  boundary  line  of  Stanley  county  was 
so  changed  as  to  follow  the  Bad  river  to  its  mouth.  In  1883  an 
act  was  passed  by  which  the  south  line  of  Stanl^'  county,  being 
the  boundary  line  between  Stanley  county  on  the  north  and  Pratt 
and  Presho  counties  on  the  south,  was  changed  to  a  line  south  of 
Bad  river  described  as  a  line  "48  miles  north  of  the  tenth  stand- 
ard parallel,  .based  upon  the  si'xth  principal  meridian  survey." 
Part  of  the  territory  south  of  this  state  and  west  of  the  Missouri 
river  is  comprised  in  what  is  known  as  the  "sixth  prinicpal  merid- 
ian survey,"  and  this  survey  was  eventually  contitiued  up  into  this 
state  to  the  White  river,  but  west  of  the  range  line  on  the  west 
side  of  range  79  of  the  fifth  principal  meridian  survey.  This  tenth 
standard  parallel  above  mentioned  was  never  laid  across  any  part 
of  the  territory  east  of  said  range  79;  the  territory  east  of  said 
range  within  this  state  being  comprised  in  the  fifth  principal  merid- 
ian survey  which  used,  as  its  base  line,  Minnesota's  south  bound- 
ary line  projected.  A  line  48  miles  north  of  the  tenth  standard 
parallel,  owing  to  the  variation  between  the  township  lines  in  the 
.  sixth  princi'pal  meridian  survey  and  those  in  the  Black  Hills  me- 
ridian survey,  does  not  coincide  with  the  township  line  as  after- 
wards established  between  townships  2  and  3  of  the  Black  Hillsi 
•meridian  survey,  but  lies  about  40  rods  north  thereof.  Neither 
would  a  line  48  miles  north  of  the  base  line  of  the  fifth  principal 
meridian  survey  coincide  with  said  township  litie  between  said 
townships  2  and  3  of  the  Black  Hills  meridian  survey,  providing 
such  township  line  were  projected  to  the  Missouri  river,  but  such 
a  line  48  miles  north  of  such  base  line  would  exactly  coincide  with 
the  line  between  townships  108  and  109  of  the  fifth  principal 
meridian  survey,  the  line  contended  for  by  the  appellant  herein. 
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[2]  The  county  of  Stanley  was  organized  in  the  year  1889, 
and  in  the  Constitution  of  the  new  state  of  South  Dakota  there 
was  a  provision  that  the  county  lines  of  an  organized  county 
could  not  be  changed  without  the  vote  of  the  people  thereof.  It 
follows  that  any  legislation  thereafter,  purporting  to  define  the 
boundary  lines  of  Stanley  county,  was  of  no  force  and  effect  except 
when  ratified  by  the  voters  of  said  county.  Such  legislation  may, 
however,  be  resorted  to  to  ascertain  what  was  the  understanding 
of  the  people  in  relation  to  the  then  existing  boundary  line  of  such 
county.  In  the  year  1891  the  county  of  Presho  was  still  un- 
organized, and  the  Legislature  of  that  year  passed  an  act  changing 
its  boundary  lines.  It  must  be  presumed  that  the  Legislature 
understood  that  it  had  no  authority  to  change  the  boundary  line 
between  that  county  and  Stanley  county  without  submitting  the 
same  to  a  vote  of  the  people  of  Stanley  county,  and  therefore  it 
must  be  presumed  that,  in  describing  the  boundary  line  between 
Presho  and  Stanley  counties,  the  Legislature  intended  to  describe 
such  boundary  line  as  it  then  existed  as  the  act  did  not  provide 
for  a  submission  thereof  to  tlie  people  of  Stanley  county.  The 
said  act  of  1891  named  as  the  north  boundary  of  Presho  county 
the  township  line  between  townships  108  and  109,  which,  as  we 
have  noted,  i's  the  line  claimed  by  appellant,  and  is  a  line  48  miles 
north  of  the  base  line  of  the  fifth  principal  meridian  survey.  As  a 
matter  of  fact,  the  township  line  between  townships  108  and  109 
of  the  fifth  principal  meridian  survey  was  not  surveyed  west  of 
the  Missouri  river  until  1893,  which  survey  was  approved  in  1894. 
In  1883  the  Legislature  seemed  to  have  presumed  that  the  terri- 
tory west  of  the  Missouri  in  Presho  and  Pratt  counties  would 
eventually  be  surveyed  under  the  sixth  principal  meridian  survey, 
while  in  1891  it  was  understood  that  Presho  county  would  be  in- 
cluded in  the  fifth  principal  meridian  survey,  and,  at  that  time, 
it  was  probably  supposed  that  the  township  lines  in  these  two, 
surveys  would  coincide  where  such  surveys  joined,  and  it  was 
undoubtedly  presumed  that  the  tenth  standard  parallel  of  the  sixth 
principal  meridian  survey  would  coincide  with  and  be  a  projection 
of  the  base  line  of  the  fifth  principal  meridian  survey  whenever 
such  surveys  met;  or,  in  other  words,  the  Legislature  undoubtedly 
supposed  it  was  making  no  change  in  -said  boundary  line. 

From  what  we  have  said  above  it  seems  clear  that  the  several 
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Le^^i.-latures,  when  passing  the  i88ji  189J,  and  1897  Acts,  and 
the  voters  in  ratifying  the  Acts  of  1897,  intended  that  the  south 
boundary  line  of  Stanley  county  should  follow  a  township  line. 
We  also  believe  that  it  is  a  fair  inference  that  it  was  presumed,  bv 
the  members  of  the  Legislature  and  by  said  voters,  that  the  several 
surveys  coincided,  and  that,  therefore,  tlie  township  line  between 
townships  2  and  3  of  the  Black  Hills  meridian  survey,  if  pro- 
jected, would  follow  the  line  between  townships  108  and  109  of 
the  fifth  principal  meridian  survey.  A  boundary  line  as  described 
in  the  Laws  of  1897  could  not  exist.  It  either  could  not  run 
"east  *  *  *  to  the  Missouri  river,"  or  else  it  could  not  run  on 
a  "township  line  to  the  Missouri  river.''  We  are  of  the  opinion 
that,  taking  everything  into  consideration,  we  should  hold  that  it 
was  the  intent  of  the  legislators  and  voters  that  the  line  beween 
the  said  counties  should  follow  a  township  line,  and  that,  therefore, 
we  should  hold  that  such  boundary  follows  the  line  claimed  by  ap- 
pellant. 

It  follows  that  the  land  involved  in  this  suit  lies  in  Lyman 
county.  The  judgment  of  the  circuit  court  is  reversed,  and  th? 
cause  remanded  to  such  court  for  further  procedure  in  -accordance 
witli  this  opinion. 


FIRST   NATIONAL  BANK,  Appellant,   v.    ABKRDKEN    .\R- 

TESIAN    WELL   COMPANY,   Resp  )ndcnt. 

(137   N.  W.  597.) 

1.  Evidence— Relevancy — ^Res  nter  Alios  Acta — Cross-Examination. 
Plaintiff  bank  sued  for  breach  of  an  oral  contract  between  it 
and  defendant,  to  construct  an  artesian  well  in  a  good  and 
workmanlike  manner,  to  furnish  flowing  clear  soft  water,  for 
the  sum  of  $350.,  alleging  that  the  well  failed  to  furnish  such 
water,  and  was  constru-cted  in  an  unworkmanlike  manner; 
defendant  plead  a  general  denial  only.  Held,  that  a  written 
contract,  claimed  to  have  been  made  subsequent  to  the  making 
of  the  oral  contract,  between  one  who  was  president  of  plaintiff 
bank,  individually,  and  defendant,  for  construction  of  a  well 
on  the  same  premises,  was  improperly  admitted  in  evidence 
on  cross-examination  of  said  individual;  it  was  irrelevant,  not- 
withstanding witness  had  testified,  on  behalf  of  plaintiff,  that 
the  well  was  constructed  under  an  oral  contract  entered  into 
between  himself,  as  president, .  acting  for  plaintiff  bank,  and 
defendant. 

Smith,  J.,  and  Whiting,  J.,  dissenting'. 
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2.      Evidence— Relevancy — Qaestion   for   Jury — ^Directing   Verdict. 

Where  suit  was  brought  for  breach  cf  an  alleged  oral  contract 
between  plaintiff  and  defendant,  to  construct  an  artesian  well 
in  good  and  workmanlike  manner,  to  furnish  flowing  clear  soft 
water,  for  a 'sum  named,  alleging  that  the  well  failed  to  furnish 
such  water  and  was  not  constructed  in  that  manner,  etc.;  de- 
fendant pleading  general  denial  only;  plaintiff  having  proved 
the  oral  contract,  defendant  offedng  no  evidence  controverting 
making  the  oral  contract,  and  the  trial  court  having,  over 
plaintiff's  objection,  admitted  in  evidence,  on  cross-examination 
of  the  president  of  plaintiff  bank,  a  written  contract  between 
witness,  personally,  and  defendant,  for  construction  of  an  artes- 
ian well  on  the  same  premises,  witness  having  testified  that  the 
well  was  constructed  under  an  oral  contract  entered  into,  be- 
tween himself  as  president  of  plaintiff,  and  the  defendant;  held, 
plaintiff  was  entitled  to  recover.  Held,  further,  that  the  trial 
court  erred  in  directing  a  verdict  for  defendant. 

Smith,  J.,  and  Whiting,  J.,  concurring  specially. 

(Opinion  filed  October  1,  1912.) 

Appeal  from  Circuit  Court,  Brown  County.  lion.  Frank 
McNui^TY,  Judge. 

Action  by  First  National  Bank  against  the  Aberdeen  Artesian 
Well  Company,  for  breach  of  contract  for  construction  of  an 
artesian  well.  From  a  judgment  entered  uipon  a  directed  verdict, 
plaintiff  appeals.     Reversed. 

Taubman  &  Williamson,  far  Appellant. 

All  parties  testify  that  the  well  was  constructed  under  the 
oral  agreement.  If  such  were  the  fact,  it  must  be  conceded  the 
defendant  breached  the  contract  in  failing  to  procure  a  well  ac- 
cording to  the  terms  thereof,  and  the  evidence  is  uncontradicted 
that  as  a  result  thereof  the  plaintiff  was  damaged.  This  evidence, 
being  uncontradicted  and  introduced  without  objection,  necessarily 
raised  a  question  for  the  jury  as  to  whether  this  testimony  was 
true  and  the  well  constructed  under  the  oral  contract.  If  the 
jury  found  such  to  be  the  case,  they  were  bound  to  find  for  the 
plaintiff  and  assess  his  damages  at  such  an  amount  as  the  evidence 
indicated,  and  it  was  error  for  the  court  to  take  this  question  frcwii 
the  jury.  Leaving  out  of  question  the  purported  written 
contract,  the '  entering  into  the  contract,  the  digging  the  well 
thereunder,  the  failure  of  the  well  to  comply  with  the  terms 
of  the  contract,  and  that  plaintiff  was  damaged  thereby,  is  con- 
clusively established  by  the  evidence. 
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The  defendant,  however,  contended,  and  the  court  below 
sustained  that  contention,  that  the  written  contract,  notwith- 
standing the  evidence,  was  the  contract  under  which  the 
well  was  constructed.  But  even  assuming  such  to  be  the  fact, 
the  uncontradicted  evidence  did  show  that  the  inducement  for  the 
-contract  was  a  flow  of  clear  soft  water  and  proper  and  workman- 
like construction  of  the  well,  in  both  of  which  respects  the  con- 
struction of  the  well.  Therefore,  assuming,  we  say,  that 
the  written  contract  governed,  still  the  plaintiff  was  entitled 
to  recover  for  breach  of  the  contract  for  the  reason  that  the  induce- 
ments for  the  contract  must  be  read  into  its  terms  when  those  are 
known  and  considered  at  the  time  of  the  execution  of  the  contract. 
DePue  V.  Mcintosh,  (&.  D.)   120  N.  W.  532. 

Clearly  a  liability  accrued  in  favor  of  the  plaintiff  when  it 
was  shown  that  the  defendant,  either  willfully  or  by  want  of 
ordinary  care  and  skill,  so  constructed  this  well  that  it  broke 
out  and  flooded  the  basement  of  plaintiff's  building  to  plaintiff's 
damage.     Section  1297,  C.  C. 

So  a  contract  may  be  explained  by  reference  to  the  circum- 
stances under  which  it  was  made  and  the  matter  to  which  it 
relates.     Section  1256  C.  C. 

But  there  are  two  insuperable  objections  to  the  court's  con- 

-sidering  the  written  contract,  Exhibit  ''5,"  herein,  or  holding,  as 

the  lower  court  did  that  it  was  the  conclusive  factor  in  the  case. 

In  the  first  place,  the  contract  was  not  executed  by  the  plain- 
tiff, and  did  not  purport  to  be  a  contract  between  the  plaintiff  and 
defendant.  The  mere  fact  that  it  was  signed  by  F.  B.  Gannon, 
who  at  the  time  wSiS  president  of  the  plaintiff  corporation,  does 
not  make  it  the  act  of  the  plaintiff  ,and  it  nowhere  purports  to  be 
the  act  of  the  plaintiff,  or  to  govern  or  bind  the  plaintiff  in  any 
way.  The  evidence  shows  that  the  well  was  constructed  for  the 
plaintiff,  not  for  F.  B.  Gannon,  and  this  contract  could  not  possibly 
have  been  executed  in  relation  to  the  well  in  controversy.  The 
act  of  Gannon  as  an  individual  could  not  bind  the  plaintiff. 

And  secondly,  the  uncontradicted  evidence  in  the  case  shows 
that  the  well  was  constructed  under  the  oral  contract  entered  into 
between  the  president' and  cashier  of  the  plaintiff  corporation  and' 
the  president  of  the  defendant  corporation,  as  testified  to  by  Mr. 
Gilbourne,  who  was  the  president  of  the  defendant,  and  was  not 
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constructed  under  the  terms  of  the  written  contract  in  any  way. 
This  necessarily  was  a  question  for  the  jury  to  determine,  and  the 
taking  of  that  question  from  the  jury  by  the  court  was  clearly 
error. 

The  jury  might  have  entirely  disregarded  the  written  con- 
tract, and  would  have  been  authorized  to  do  so  under  the  evi- 
dence in  this  case  if  they  found  that  it  was  not  executed  by  the 
plaintiff,  or  was  not  the  contract  under  which  the  well  was  dug. 
Marshall  v.  Harney  Peak  Tin  Mining,  Milling  &  Mfg.  Co.,  i  S.  D. 
350;  Merchants  National  Bank  v.  Stebbins,  et  al.,  15  S.  D.  280. 

Sterling  &  Clark,  for  Respondent. 

In  this  case  plaintiff  alleged  a  contract  between  the  First  Na- 
tional bank  and  the  Aberdeen  Artesian  Well  Company.  The 
plaintiff  in  its  complaint  did  not  specify  whether  the  contract  was 
oral  or  written,  but  it  set  forth  a  large  number  of  guarantees  on 
the  part  of  the  defendant,  as  to  the  construction  of  a  certain  well. 

The  defendant  denied  any  contract  with  the  First  National 
bank,  and  denied  that  it  constructed  a  well  for  the  First  National 
bank  and  denied  the  guarantees  that  were  alleged  in  plaintiff's 
complaint. 

Upon  the  trial,  and  on  cross  examination  of  the  president  of 
plaintiff  corporation,  it  developed  that  there  was  no  contract  be- 
tween plaintiff  corporation  and  the  defendant;  that  the  only  con- 
tract was  a  written  contract  between  F.  B.  Gannon  and  the  de- 
fendant; that  the  well  in  controversy  was  sunk  under  said  writ- 
ten contract  and  that  said  written  contract  did  not  contain  the 
guarantees  as  alleged  in  plaintiff's  complaint. 

At  the  close  of  plaintiff's  evidence,  the  following  facts  were 
established  by  it.  First,  that  the  matter  in  controversy  was  covered 
by  a  written  contract,  and  second  that  said  written  contract  was 
between  F.  B.  Gannon,  personally,  and  the  defendant  corporation. 

Therefore,  it  clearly  appeared  that  plaintiff,  the  First  National 
Bank,  had  failed  to  prove  the  allegations  of  its  complaint  against 
the  defendant  corporation.  And  all  the  evidence  relative  to  oral 
negotiations  prior  to  the  making  of  the  written  contract,  and  all 
the  testimony  relative  to  a  contract  between  plaintiff  and  defend- 
ant was  rendered  w^hoUy  incompetent. 

It  was  upon  this  theory  and  this  state  of  facts  that  the  court 
granted  the  motion  of  the  defendant  for  a  directed  verdict  in  its 
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favor.  If  the  Trial  Court  had  refused  to  grant  the  motion  of 
the  defendant  and  if  it  had  permitted  the  case  to  go  to  the  jury 
upon  the  complaint  and  the  proof  as  it  stood  when  plaintiff  rest- 
ed, it  must  have  resulted  in  the  submission  of  evidence  to  the  jury- 
wholly  at  variance  from  the  allegs^tions  of  the  complaint. 

At  the  very  close  of  plaintiff's  evidence,  and  over  the  objec- 
tion of  the  defendant,  the  witness  Gannon  was  permitted  to  state 
that  he  made  the  written  contract  "not  for  himself  individually, 
but  for  the  First  National  Bank."  This  evidence  was  inadmissible 
under  the  pleadings.  If  the  plaintiff  had  known  what  its  case 
was,  it  might,  by  proper  allegation  of  the  complaint,  have  shown 
that  the  contract  of  F.  B.  Gannon  with  the  Aberdeen  Artesian 
Well  Co.  was  for  the  benefit  of  the  First  National  Bank,  and  it 
might  by  proper  allegation  have  contended  that  there  were  in- 
ducements for  the  entering  into  of  said  contract  by  way  of  a  sofi 
water  guarantee,  etc.  etc.  But  the  complaint  did  not  contain  these 
allegations.  The  plaintiff  did  not  take  advantage  of  them.  It  al- 
leged a  straight  contract  between  the  plaintiff  corporation  and  the 
defendant  corporation  guaranteeing  a  flow  of  soft  water;  where- 
as in  truth  and  in  fact,  all  oral  negotiations  had  been  merged  in 
a  written  contract  between  Mr.  Gannon  personally  and  the  defena- 
ant  corporation,  and  the  contract  as  signed  by  the  parties,  did  not 
provide  for  a  soft  water  flow  at  all. 

But  the  defendant  went  to  trial  on  the  allegations  of  the 
complaint  and  when  it  was  conclusively  shown  during  the  course 
of  plaintiff's  own  testimony  that  no  contract  had  been  made  be- 
tween the  plaintiff  and  the  defendant,  and  that  the  only  contract  ever 
made  by  the  defendant  was  a  written  contract  with.  F.  B.  Gannon 
personally,  then  it  was  entitled  to  a  direction  of  verdict  in  its 
favor.  When  Mr.  Gannon  was  confronted  with  a  written  con- 
tract, made  after  the  time  of  the  oral  conversation  that  he  had 
testified  to,  and  when  he  admitted  that  this  was  the  only  contract 
that  ever  existed  between  him  and  the  defendant  or  between  the 
First  National  Bank  and  the  defendant,  then  all  this  evidence  (of 
an  oral  contract)  became  incompetent  and  could  not  be  considered 
in  any  way. 

It  was  incompetent  first,  because  parol  evidence  is  inadmissible 
to  vary  or  alter  the  terms  of  a  written  agreement.  Sec.  1287, 
Civil  Code. 
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And,  second,  it  was  incompetent  and  inadmissible  because 
there  was  no  pleading  showing  a  modification  by  parol  of  a  writ- 
ten contract,  nor  any  pleading  showing  inducement  of  the  written 
contract  by  oral  representations. 

Furthermore,  the  evidence  in  this  case  clearly  and  conclusive- 
ly shows  that  the  oral  negotiations  had  between  Mr.  Gilbourne, 
as  President  of  the  defendant  corporation,  and  Mr.  Gannon,  as 
president  of  the  plaintiff  corporation,  were  had  at  least  a  week 
or  perhaps  three  weeks  or  more  before  the  making  of  the  written 
contract. 

They  were  not  made  contemporaneous  with  the  written  con- 
tract as  in  the  case  of  DePue  v.  Mcintosh,  and  there  is  no  alle- 
gation that  the  plaintiff  was  misled  or  induced'  to  sign  the  writ- 
ten contract  by  reason  of  the  prior  oral  representations. 

Again  applying  the  test,  it  will  be  observed  that  the  admitted 
written  contract .  was  between  F.  B.  Gannon  personally  and  the 
defendant  corporation.  Gannon  was  not  named  as  president  of  the 
corporation  in  the  body  of  the  instrument,  nor  did  he  'sign  the  con- 
tract as  president  of  the  corporation.  It  is  true  that,  under  a 
proper  allegation  of  the  complaint,  proof  might  be  offered  to  show 
that  the  contract  was  intended  by  both  parties  to  be  one  between 
the  two  corporations,  but  there  was  no  such  allegation  in  the  com- 
plaint. 

In  fact,  there  can  be  no  serious  dispute  but  that  all  oral  nego- 
tiations, had  between  Mr.  Gannon  and  Mr.  Gilbourne,  were  af- 
terwards merged  into  a  written  contract.  Exhibit  5,  and  that  the 
well  was  sunk  under  the  ternis  and  conditions  of  that  contract. 
And  the  contract  shows  that  it  was  a  contract  between  F.  B.  Gan- 
non personally  and  the  defendant  corporation.  We  do  not  see  how 
the  plaintiff  expects  to  get  away  from  these  patent  facts. 

In  this  case  the  plaintiff  found  itself  confronted  at  the  trial  by 
a  written  contract,  the  only  contract  in  the  case,  and  yet  per- 
sisted in  trying  to  send  the  case  to  the  jury  on  a  state  of  facts 
wholly  foreign  to  the  allegations  of  its  complaint  and  upon  evi- 
dence that  was  wholly  incompetent.  Bank  v.  Kellog,  4  S.  D.  321 ; 
Western  Pub.  House  v.  Murdick,  4  S.  D.  212;  Washabaugh  v. 
Hall,  4  S.  D.  170. 

CORSON,  J.    This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment on  a  directed  verdict  in  favor  of  the  defendant. 
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It  is  alleged  in  •  the  complaint,  in  substance,  that  the  plain- 
tiff is  a  banking-  corporation  under  the  laws  of  the  United  States, 
and  that  the  defendant  is  a  corporation  organized  under  the  laws 
of  this  state;  that  in  the  year  1907  the  plaintiff  bank  contracted 
for  the  construction  of  a  building  upon  lots  owned  by  it  in  the 
city  of  Aberdeen,  and  that  the  basement  of  this  building  was 
designed  and  arranged  for  a  barber  shop  and  Turkish  bath  par- 
lors under  a  long-time  lease;  that  as  part  of  the  contract  of  lease 
plaintiff  was  required  to  furnish  in  the  lessee  an  artesian  well  flow- 
ing "clear  soft  water" ;  that  in  order  to  carry  out  this  contract  the 
plaintiff  entered  into  a  contract  with  the  defendant  to  construct 
such  an  artesian  well  for  the  sum  of  $350,  on  condition  that  the 
defendant  was  construct  the  well  in  a  good  and  workmanlike  man- 
ner, and  would  keep  said  well  down  to  a  clear  soft  water  flow; 
that  the  defendant  did  drill  a  well  in  pursuance  of  said  contract, 
and  the  plaintiff  did  pay  for  same  the  sum  of  $350,  but  that  the 
well  failed  to  give  a  soft  water  flow;  and  that  it  was  constructed 
in  an  unworkmanlike  manner,  which  caused  it  to  break  out  from 
the  pipes  and  flood  the  basement  of  plaintiff's  building.  By  reason 
of  the  failure  to  secure  soft  water,  and  by  reason  of  the  loss  of 
rental  of  the  basement,  and  of  repairs  made  necessary  by  the 
flooding  of  said  basement,  the  plaintiff  claimed  to  be  damaged  to 
tlie  amount  of  $881.^24,   and   demanded  judgment   for  that   sum. 

The  answer  of  the  defendant  was  a  general  denial.  On  the 
trial  the  defendant  introduced,  over  the  objections  of  the  plaintiff, 
as  part  of  its  cross-examination  of  the  plaintiff's  witness  Gannon, 
a  contract  between  the  defendant  and  the  witness.  The  parts  of 
this  contract  material  to  this  opinion  are  as  follows:  'This  agree- 
ment, made  and  entered  into  this  loth  day  of  January,  A.  D.  1907, 
by  and  between  the  Aberdeen  Artesian  Well  Company,  a  corpora- 
tion of  the  'State  of  South  Dakota,  located  at  Aberdeen,  South  Da- 
kota, party  of  the  first  part,  and  F.  B.  Gannon,  Aberdeen  P.  ()., 
So.  Dakota,  party  of  the  second  part,  witnesseth:  That  the  said 
party  of  the  first  part  agreed  and  contracts  with  the  said  party 
of  the  second  part  as  follows:  *  *  *  (Signed)  The  Aberdeen 
Artesian  Well  Company,  Party  of  the  First  Part,  per  Chas.  L. 
Nicholson.    F.  B.  Gannon,  Party  of  the  Second  Part." 

The  name  of  the  plaintiff  does  not  api>ear  in  any  part  of  the 
written  contract.     On  the  cross-examination  o'f  Gannon  as  a  wit- 
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ness  for  the  plaintiff,  he  was  shown  the  written  contract,  and  he 
admitted  his  signature  to  the  same.  The  written  contract,  executed 
by  Gannon  with  the  defendant,  was  objected  to,  on  the  ground 
that  it  was  irrelevant  and  immaterial,  not  proper  cross-examniatior., 
not  between  the  parties  to  the  action,  and  not  within  the  issues. 

[i]  We  are  of  the  opinion  that  the  evidence  as  to  the  written 
contract  between  Gannon  and  the  defendant  should  have  been  ex- 
cluded, for  the  reason  that  the  contract  did  not  purport  to  be  be- 
tween the  parties  to  the  action,  and  was  not  within  the  issues  ten- 
dered by  the  pleadings. 

[2]  It  will  be  observed  that  it  is  alleged  in  the  complaint 
that  the  plaintiff  and  defendant  entered  into  a  contract,  by  the 
terms  of  which  the  defendant  was  to  drill  a  well  for  the  plaintiff 
to  a  depth  sufficient  to  supply  soft  water,  and  that  the  work  should 
be  done  in  a  good  and  workmanlike  manner,  and  that  by  reason  of 
the  breach  of  the  contract  the  plaintiff  suffered  damage,  for  which 
he  claimed  to  recover  judgment  in  the  action.  The  only  issue, 
therefore,  tendered  by  the  defendant  by  its  general  denial  was  the 
making  of  such  a  contract  and  the  breach  of  the  same,  and  the 
damages  sustained  by  the  plaintiff  by  reason  of  said  breach  of  the 
contract.  The  plaintiff  having  introduced  evidence  clearly  sus- 
taining the  allegations  of  the  complaint,  in  the  absence  of  evi- 
dence on  the  part  of  the  defendant  controverting  the  evidence  of 
the  plaintiff,  the  plaintiff  was  entitled  to  a  verdict  in  its  favor,  un- 
der the  issues  tendered. 

It  will  be  observed  that  the  defendant  failed  to  set  up  any 
modification  of  the  oral  contract,  or  that  the  same  was  merged 
into  a  written  contract  entered  into  between  Gannon,  acting  for 
the  plaintiff,  and  the  defendant.  The  objections,  therefore,  of  the 
plaintiff  to  the  introduction  of  the  written  contract  should  have 
been  sustained  by  the  court.  Counsel  for  the  defendant  very 
frankly  states  in  his  brief  that  Gannon  was  undoubtedly  surprised 
by  the  presentation  of  the  written  contract  to  him  on  cross-exam- 
ination; and  we  are  of  the  opinion  that  the  plaintiff  was  equally 
surprised  by  the  presentation  of  this  written  contract  to  Gannon, 
for  the  purpose  of  showing  that  the  oral  contract  between  the 
plaintiff  and  the  defendant  was  merged  in  a  written  contract  en- 
tered into  between  the  defendant  and  Gannon,  who  was  not  a  party 
to  the  action,  in  view  of  the  fact  that  the  defendant's  answer  con- 
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tained  only  a  general  denial  of  the  plaintiff's  cause  of  action. 
The  plaintiff  having  proved  the  oral  contract  between  it  and  the 
defendant,  and  no  evidence  having  been  offered  on  the  part  of 
the  defendant  controverting  the  making  of  the  oral  contract,  the 
plaintiff  was  entitled  to  recover ;  and  the  court  was  clearly  in  error 
in  directing  a  verdict  in  favor  of  the  defendant. 

Even  assuming  that  the  written  contract  between  Gannon  and 
the  defendant  was  properly  admitted  in  evidence,  it  was  for  the 
jury  to  say  by  their  verdict  whether  or  not  the  well  was  sunk  by 
the  defendant  under  the  oral  contract,  or  under  the  written  con- 
tract; and  hence,  in  any  view  of  the  case,  the  court  was  not  justi- 
fied in  directing  a  verdict  in  favor  of  the  defendant. 

It  clearly  appeared  from  the  evidence  that  the  oral  contract 
between  the  plaintiff  and  the  defendant  was  made  a  week  or  more 
prior  to  the  execution  of  the  written  contract  between  Gannon 
and  the  defendant.  The  question,  therefore,  as  to  whether  the 
oral  contract  was  merged  in  the  written  contract  between  Gannon, 
not  a  party  to  the  action,  and  the  defendant  could  only  be  properly 
shown  under  proper  pleadings  on  the  part  of  the  defendant,  and 
could  not  properly  be  shown  by  the  defendant  under  a  mere  gen- 
eral denial. 

For  the  error,  therefore,  in  admitting  the  written  contract  be- 
tween Gannon  and  the  defendant,  over  the  objections  of  the  plain- 
tiff, and  in  directing  a  verdict  in  favor  of  the  defendant,  the  judg- 
ment of  the  circuit  court  is  reversed. 

SMITH,  J.  (concurring  specially).  The  plaintiff's  witness 
Gannon  testified  that  the  well  was  constructed  under  an  oral  con- 
tract entered  into  between  himself,  as  president,  acting  for  the 
plaintiff  bank,  and  the  defendant.  The  general  denial  in  the  ans- 
wer raised  an  issue,  not  only  as  to  the  existence*  of  the  oral  con- 
tract testified  to  by  the  witness,  but  also  as  to  whether  the  well 
was  constructed  under  the  oral  contract.  The  witness  also  testified 
that  the  oral  contract  wa^  made  with  the  bank;  he  acting  as  its 
president.  The  general  denial  raised  an  issue  whether  the  witness 
was  acting  in  behalf  of  the  bank  or  otherwise.  It  seems  clear  to 
me  that  upon  each  of  these  issues  the  written  contract  is  relevant 
and  material  as  a  part  of  the  cross-examination  of  Gannon,  and 
that  the  court  committed  no  error  in  receiving  it  in  evidence.  If 
it  had  been  conceded  that  the  well  was  constructed  under  the  oral 
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contract  with  the  bank,  or  that  it  was  constructed  under  the  writ- 
ten contract  with  Gannon  as  an  individual,  there  would  have  been 
no  issue  for  the  jury.  But,  neither  of  these  propositions  being  con- 
ceded, the  question  as  to  what  the  fact  was  should  have  been  sub- 
mitted to  the  jury.  When  the  court,  by  directing  a  verdict,  took 
these  issues  from  the  jury,  it  committeed  an  error  for  which  there 
should  be  a  reversal.  The  question  whether  the  alleged  oral  con-, 
tract  was  later  merged  into  a  written  contract  goes  to  the  very  ex- 
istence of  the  contract  sued  upon,  and  requires  no  pleading  beyond 
the  general  denial  in  the  answer.  I.  concur  in  the  conclusion  reach- 
ed by  the  majority  of  the  court. 

WHITING,  J.,  concurs  in  the  views  expressed  by  SMITH,  J. 


MINER   et   al..   Appellants,   v.    CLIFTON   TOWNSHIP   et   al, 

Respondents. 
(137  N.  W..585.) 

t.     Taxation — ^Recovery   Back — ^Verbal   Protest — ^Invalid   Tax. 

Where  taxes,  paid  with  knowledge  of  all  facts  concerning  levy, 
are  sought  to  be  recovered  back,  a  mere  verbal  protest  against 
the  validity  of  the  taxes,  without  stating  any  reason,  is  in- 
sufficient to  ipreserve  taxpayer's  right  to  enforce  repayment. 

2.  Taxation — ^Invalid    Taxes — ^Protest — Conditions    to    Repayment — 

Voluntary  Payment. 

To  preserve  his  right  to  recovery  back  of  invalid  taxes  paid 
by  one  who  knows  the  facts  rendering  the  tax  invalid  he  must 
not  only  protest,  stating  the  reasons  therefor,  but  must  wait 
until  active  steps  to  enforce  payment  are  taken,  before  he  pays 
the  tax.  Payment  under  any  different  circumstances,  except 
under  duress  and  under  proper  protest,  is  voluntary. 

3.  Taxation^ — ^Invalid   Taxes — ^Recovery  Back — ^Ignorance  of  Facte— 

PnbUc  Policy. 

Where  taxes  are  not  such  as  could  not  have  been  legally 
levied,  the  mere  fact  that  township  taxpayers  did  not  know» 
when  they  voluntarily  paid  taxes,  that  more  taxes  were  levied 
•than  were  authorized  by  the  electors  does  not  entitle  them  to 
repayment.  The  public  records  show  invalidity  of  attempted 
levies,  and  public  policy  requires  that  taxpayer  be  presumed  to 
know  facts  appearing  of  record. 

OoTson  and  Haney,  J.  J.,  dissenting. 

(Opinion  filed  October  1,  1912.) 
Appeal  from  Circuit  Court,  Beadle  Cpunty.     Hon.  Alva  E. 
TAYtOR,  Judge. 
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Action  by  Charles  Miner  and  others  against  Clifton  Town- 
ship and  others,  to  recover  back  taxes  alleged  to  have  been  paid  by 
plaintiffs  in  ignorance  of  the  facts  concerning  the  levy,  etc.,  and 
for  an  injunction,  etc.  From  a  judgment  in  favor  of  the  defend- 
ants, plaintiffs  appeal.  Affirmed. 

Null  &  Royhl,  for  Appellants. 

In  this  case  it  appears  that  at  the  annual  town  meeting  a 
tax  of  $800.00  for  all  purposes  was  voted. 

This  tax  was  made  up  and  sent  out  to  the  road  overseers 
and  worked  out. 

The  town  clerk  at  the  request  of  the  Supervisors  made  a 
certificate  and  filed  it  with  the  county  auditor,  showing  a  levy  of 
$800.00  for  township  purposes  and  $100.00  for  road  tax.  This 
tax  was  not  voted  or  authorized  by  the  town  meeting. 

The  tax  payers  have  paid  this  tax  to  the  county  treasurer, 
and  he  in  turn  has  paid  it  over  to  the  town  treasurer. 

The  Plaintiffs  and  others  associated  with  them  in  the  prose- 
cution of  this  action,  paid  this  tax  to  the  county  treasurer  in 
entire  ignorance  of  its  invalidity. 

Sec.  1008  Political  Code,  defines  the  power  of  the  electors  at 
the  town  meeting.    Subdivision  8  relates  to  the  voting  of  taxes,  etc. 

Sec.  2138  provides  for  the  tax  levies  and  limits  the  board  to 
the  taxes  voted  at  the  town  meeting. 

Sec.  1109.  The  clerk  shall  notify  the  county  auditor  of  taxes 
levied  by  the  board. 

Under  these  statutes,  it  is  clear  that  the  only  lawful  method 
of  raising  money  for  township  purposes  is: 

First — The  town  meeting  votes  to  rarse  the .  particular  sums 
of  money  for  the  particular  objects. 

Second — The  town  Board  levies  a  tax  which  will  yield  the 
money  so  voted. 

Third — ^The  clerk  certifies  the  levy  to  the  county  auditor. 

In  the  case  at  bar,  the  money  was  not  voted  at  the  town 
meeting,  neither  was  the  tax  levied  by  the  board  at  a  meeting  of 
the  board. 

Thus  it  is  seen  that  the  only  foundation  for  the  tax  was  the 
false  certificate  purporting  to  be  made  by  the  town  clerk. 
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It  is  fundamental  that  a  tax  levy  is  jurisdictional  to  existence 
of  a  tax.  It  must  be  levied  in  substantial  compliance  with  the 
statute. 

Plaintiffs  being  in  entire  ignorance  of  the  illegality  of  the  tax, 
not  in  matters  of  law,  but  ignorant  of  the  facts,  they  can  recover 
even  though  they  did  not  protest  against  the  tax  at  time  of  pay- 
ment. Bruecher  v.  Port  Chester,  loi  N.  Y.  240;  Galveston  v. 
Snyder,  39  Texas,  236;  Baker  v.  Panola  Co.,  30  Texas,  86;  New 
Port  V    Ringo,   (Ky.)   10  Si  W.  2;  Cooley  on  Taxation,  805. 

This  being  an  equitable  action,  the  court  is  in  position  to 
make  such  disposition  of  the  funds  as  justice  may  require.  Two 
solutions  are  suggested:  First — to  return  to  each  tax  payer  the 
money  paid  in  by  him.  Second — ^to  direct  the  treasurer  to  hold  the 
fund  intact  until  the  next  annual  meeting  to  be  then  appropriated 
by  the  town  meeting  in  lieu  of  a  tax  levy  next  year.  Either  course 
will  be  satisfactory  to  Plaintiffs. 

C  A.  Kelley,  James  Byrnes  and  0.  S.  Ha  gen,  for  Respond- 
ents. 

The  statement  in  the  brief  of  appellants  is  as  follows:  "Two 
solutions  are  suggested :  First — To  return  to  each  taxpayer  money 
paid  by  him. 

Second — To  direct  the  Treasurer  to  hold  the  funds  intact  un- 
til the  next  annual  meeting  to  be  then  appropriated  by  the  town 
meeting  in  lieu  of  a  tax  levy  next  year.  Either  course  will  be 
satisfactory  to  Plaintiffs.''  This  is  in  effect  what  the  Court  did  by 
its  restraining  order.  Thus  the  finding  complained  of  was  one 
favorable  to  Appellants;  and  it  is  a  well  settled  rule  of  law  that 
one  cannot  assign  as  error  .that  which  is  in  his  favor.  Gaines  v. 
White,  I  S.  D.  434. 

Courts  of  equity  do  not  sit  to  reverse  or  correct  errors  and 
mistakes  of  law;  to  be  entitled  to  their  assistance  the  party  ap- 
plying must  show  that  he  is  in  danger  of  unjustly  losing  a  sub- 
stantial right,  and  that  he  is  not  in  fault.  Warden  et  al.  v.  Board 
of  Supervisors,  14  Wis.  672;  State  ex  rel.  School  District  v, 
Johnson,  80  N.  W.  1105  (Wis.).  Can  it  be  said  that  the  Appel- 
lants who  with  knowledge  of  the  facts  complained  of  voluntarily 
9— Vol.   30,  S.  D. 
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paid  the  taxes  in  question  were  not  at  fault  in  so  doing?  And 
did  they  not  have  an  adequate  remedy  at  law?  Section  1004  and 
1096  of  the  Political  Code. 

A  court  of  equity  lends  its  aid  only  to  the  vigilant,  active  and 
faithful,  and  a  tardy  application  such  as  is  shown  in  this  case  will 
not  be  tolerated.  See  Sheldon  v.  Rockwell  et  al.  9  Wis.  158  and 
cases  therein  cited.  Appellants  should  have  at  once  taken  steps 
such  as  would  be  effective,  on  being  advised  of  the  alleged  illegal 
proceedings  complained  of,  prior  to  the  payment  of  such  taxes, 
and  the  intermingling  said  funds  with  the  funds  of  the  County  and 
those  of  the  Township.  This  Court  must  assume  that  the  facts 
were  known  to  appellants. 

Now  while  the  tax  levy  in  question  was  somewhat  irregular 
there  is  no  showing  or  finding  in  this  case  that  the.  tax  levy  was 
void. 

There  is  no  s'howing  in  this  case  that  any  officer  of  the  Board 
has  in  any  manner  acted  fraudulently  in  connection  with  these 
tax  proceedings,  and  the  presumption  is  that  the  tax  levy  is  valid. 
Farrington  v.  New  England  Co.  et  al.,  45  N.  W.  191  (N.  D.) 
at  page  93. 

But  even  if  the  tax  levy  in  this  case  was  void  the  Appellants 
cannot  recover  back  the  money  they  voluntarily  paid  without  pro- 
test ;  and  particularly  they  cannot  maintain  this  kind  of  an  action  to 
recover  it.  See  Trustees  of  Jackson  Township  et  al.  v.  Thomas 
et  al.,  37  N.  E.  523 ;  also  St.  Anthony  &  D.  Elevator  Co.,  v.  Siu- 
cie  et  al.,  83  N.  W.  212  at  page  213.  Appellants  by  their  pay- 
ment of  said  taxes  voluntarily  acquiesced  in  the  collection  thereof 
and  were  afterwards  not  in  position  to  reclaim  the  same  by  injunc- 
tion. State  ex  rel.  School  District  v.  Johnson,  80  N.  W.  1105. 
See,  also,  Schaffner  v.  Young,  Sheriff,  86  N.  W.  733,  and  Chicago 
&  N.  W.  Ry.  Co.  V.  Rolfson,  122  N.  W.  343. 

WHITING,  J.  This  is  an  appeal  by  the  plaintiffs  from  a 
judgment  in  favor  of  the  defendants.  The  action  was  brought 
to  recover  from  the  defendant  township  certain  moneys  which  had 
been  paid  by  plaintiff  as  taxes,  and  injunctional  relief  was  also 
sought;  it  being  asked  that  defendant  corporation  be  restrained 
irom  paying  defendant  Bloodgo<5d  an  amount  claimed  by  him  as 
the  contract  price  for  certain  roadwork  which  he  had  done.  There 
being  no  question  raised  upon  the  pleadings,  or  upon   the  suffi- 
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ciency  of  the  evidence  to  support  the  findings  of  the  court,  the 
sole  question  before  us  is  the  'sufficiency  of  the  findings  to  sup- 
port the  conclusions  of  law  and  judgment  of  the  trial  court. 

Under  the  statutes  of  this  state,  the  electors  of  a  township,  at 
the  annual  town  meeting,  vote  the  amount  of  taxes  to  be  raised  for 
the  ensuing  year,  fixing  the  amount  to  be  raised  for  each  of  sev- 
eral purposes  mentioned  in  such  statutes.  After  such  vote  the  town 
board  makes  the  levies  thus  .authorized,  and  their  clerk  certifies 
the  levies  (specifying  the  purposes  thereof  and  amounc 
levied  for  each  .purpose)  to  the  county  auditor,  excepting  that  he 
certifies  the  levy  for  road  purposes  to  the  several  road  overseers. 
The  taxes  thus  certified  to  the  auditor  go  upon  regular  tax  list, 
and  are  collected  by  the  county  treasurer.  Those  certified  to  the 
road  overseers  are  collected  either  in  money  or  in  work. 

The  trial  court  found  that  at  the  town  meeting  "$8oo  for  all 
town  levy  was  agreed  upon,"  but  no  qfher  levy  authorized;  that 
the  township  clerk  certified  to  the  county  auditor  a  levy  of  $ioo  for 
general  purposes  and  $800  for  road  and  bridges;  that  such  clerk 
certified  to  the  several  road  overseers  a  levy  of  $800  for  road  pur- 
poses; that  .the  plaintiffs,  either  in  work  or  money,  paid  to  tne 
road  overseers  all  of  the  said  road  tax ;  that  the  plaintiflFs  paid  the 
first  installment  of  the  taxes  certified  to  the  county  auditor,  paying 
same  in  ignorance  of  the  facts  relating  to  the  purported  levies; 
that  plaintiffs  afterwards  paid  the  second  installment,  paying  same 
with  knowledge  of  all  the  facts  concerning  the  said  levy  and  return 
thereof;  that  in  paying  such  second  installment  the  payments  were 
all  voluntary,  with  the  exception  that  one  of  the  plaintiffs  made 
an  oral  protest  at  time  of  payment.  There  is  no  finding  as  to  the 
grounds  upon  which  such  protest  was  made. 

[i,  2]  It  seems  to  us  clear  that,  under  the  overwhelming 
weight  of  authority,  a  mere  verbal  protest,  with  no  reasons  stated 
therefor,  is  unavailing ;  also  that  one  who  knows  the  facts  render- 
ing a  tax  invalid  must  not  only  protest,  but  must  wait  until  ac- 
tive steps  to  enforce  payment  are  taken  before  he  pays  the  tax. 
Any  other  payment  is  voluntary,  except  that  courts  universally 
hold  -a  payment  under  duress,  as  well  as  under  protest,  is  not 
voluntary.  Lamborn  v.  Dickinson  Co.,  97  U.  S.  181,  24  L.  Ed. 
926;  Town  of  Phoebus  v.  Manhattan  Social  Club,  105  Va.  144, 
52  S.  E.  839,  8  Ann  Cas.  6oT\  John5on  v.  Crook  Co.,  53  Or.  329, 


Digitized  by  VjOOQIC 


132  MIXER  V.    CLIFTON   TOWNSHIP.  [30   S.   D. 


lOO  Pac.  294,  133  Am.  St.  Rep.  834,  and  notes;  Monaghan  v. 
Lewis,  5  Pennewill  (Del.)  218,  59  Atl.  948,  10  Ann.  Cas.  1048, 
and  notes.  See  generally  notes  94  Am.  St.  Rep.  427-439.  There 
are  no  facts  found  showing  payment  under  duress  by  any  plain- 
tiff. 

[3]  The  above  disposes  of  any  claim  for  the  return  of  the 
second  installment  of  taxes  paid.  It  is  claimed,  however,  that  as 
plaintiffs  were  in  ignorance  of  the  facts  at  the  time  of  paying  the 
first  installment  to  the  county  auditor,  they  have  a  right  to  re- 
cover, even  though  the  payments  were  voluntary.  It  would  seem 
that  any  such  rule,  unless  safe  guarded  by  statutes,  would  be  very 
dangerous  and  clearly  against  public  policy.  There  may  be  ex- 
treme cases  justifying  such  a  holding,  as  was  the  case  in  Wooley 
V.  Staley,  39  Ohio  St.  354,  where  a  party  paid  a  large  sum  undei 
representation  by  the  county  auditor  that  it  was  collectible,  when 
in  fact  no  such  sum  had  been  or  could  b^*  levied.  W'c  arc  not 
called  upon  to  pass  on  the  question  of  whether  this  money  could 
have  been  recovered  if  the  facts  invalidating  the  tax  did  not  ap- 
pear of  recohd.  Tl?e  public  records  in  the  township  clerk's  office 
showed  the  invalidity  of  the  attempted  levies,  and  public  policy  re- 
quires that  the  taxpayer  be  presumed  to  know  the  facts  shown  by 
such  public  records,  and  be  bound  by  such  knowledge.  Any  other 
rule  would  work  disastrous  results,  especially  where  there  may 
have  been  large  levies  for  public  improvements,  and  the  improve- 
ments have  been  made  and  the  funds  collected  and  paid  out  there- 
for, before  any  claim  made  for  return  of  taxes  paid.  It  must  also . 
be  remembered  that  this  tax  is  not  one  that  could  not  have  been 
legally  levied;  but  it  was  a  tax  which  the  town  board  were  au- 
thorized under  certain  circumstances  to  levy.  If  this  were  a  tax 
for  which  there  was  in  law  no  authorization,  a  different  rule 
might  apply,  though  even  then,  under  the  great  weight  of  au- 
thority, there  could  be  no  recovery  where  payment  was  voluntary. 
See  Desty  on  Taxation,  791 ;  Cooley  on  Taxation  (2nd.  Ed.)  805; 
Tatum  V.  Town  of  Trenton,  85  Ga.  468,  11  S.  E.  705;  Welton  v. 
Merrick  Co.,  16  Neb.  83,  20  X.  \V.  11 1;  Taylor  v.  Board,  etc., 
31  Pa.  73,  T2  Am.  Dec.  724;  Tupelo  v.  Beard  et  al.,  56  Miss.  533. 
We  quote  with  approval  the  following  from  Gould  v.  Board,  etc., 
76  Minn.  381,  79  N.  \V.  530. 

**P>ut  the  chief  ground  upon  which  a  reargimient  is  asked  i** 
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that  the  court  did  not  give  due  weight  to  the  fact  that,  according 
to  the  complaint,  the  plaintiff  paid  the  tax  in  ignorance  that  any 
part  of  it  was  illegal.  It  should  be  kept  in  mind  that  the  rules 
which  apply  to  actions  to  recover  back  money  paid  by  one  person 
to  ailother  do  not  apply,  to  their  full  extent,  to  actions  to  recover 
back  from  a  county,  town,  or  other  municipality  money  in  pay- 
ment of  taxes  illegally  or  irregularly  assessed  or  levied.  There 
are  certain  considerations  of  public  policy  which  must  necessarilv 
be  taken  into  consideration.  If  a  party  could  recover  back  from 
the  public  whenever  there  was  some  illegal  or  irregular  action  on 
the  part  of  public  officers  in  the  assessment  or  levy  of  the  tax, 
merely  because  he  was  ignorant  of  such  illegality  or  irregularity  at 
the  tim'e  he  paid  the  tax,  the  public  finances  would  be  thrown  into 
chaos,  and  frequently  municipalities  would  l>e  reduced  to  utter 
bankruptcy.  Municipalities  do  not  guarantee  the  taxpayers  correct 
action  on  the  part  of  their  officers.  Irregular  action  does  not 
necessarily  injure  the  parties  concerned,  and,  when  it  docs,  the 
remedies  given  by  review,  appeal,  or  by  way  of  defense  to  pro- 
ceedings to  enforce  the  tax  are  supposed  to  afford  full  redress. 
Cooley,  Tax'n,  566.  In  this  case  the  property  was  subject  to 
taxation.  The  illegality  or  irregularity  complained  of  consisted 
exclusively  of  the  action  of  the  state  board  of  equalization  in 
raising  the  assessed  value-  of  one  class  of  real  estate  in  the  town 
without  making  the  same  increase  on  another  clas-s.  This  illegal- 
ity or  irregularity  appeared  from  the  public  records.  Plaintiff  had 
the  means  of  discovering  this,  and  he  was  just  as  much  bound  to 
inform  himself  of  the  fact  as  were  the  public  authorities.  Everv 
man  is  supposed  to  know  the  law.  If  plaintiff  was  ignorant  of  the 
facts  of  which  he  now  complains  when  he  paid  the  tax,  it  was 
because  he  failed  to  avail  himself  of  the  mean-s  of  information 
which  were  open  to  him.  Having  paid  his  tax  w'ithout  investiga- 
tion, and  without  duress  of  either  person  or  property,  the  payment 
must  be  deemed  voluntary." 

The  trial  court  correctly  held  that  plaintiffs  could  not  recover 
any  part  of  the  taxes  paid  by  them  to  the  county  treasurer. 

Such  court  also  held  that  the  money  received  by  the  county 
treasurer  under  the  purported  levy  for  "road  and  bridge  pur- 
poses" had  not  lawfully  been  appropriated  for  such  purpose  by  any 
vote   of  the  electors  of  the   defendant   township,    and   said   court 
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decreed  that  no  part  of  such  fund  so  collected  should  be  paid  cut 
for  such  purposes  until  such  time  as  the  said  electors,  at  a  proper 
meeting,  had  voted  to  so  appropriate  it,  or  until  the  defendant 
Bloodgood  had,  in  a  proper  action,  recovered  a  judgment  against 
the  township.  Plaintiffs  appealed  from  the  whole  of  the  judgment 
rendered  by  the  trial  court;  but,  as  we  read  their  brief,  they  vir- 
tually concede  that,  if  this  money  is  not  repaid  to  them,  it  should 
be  subject  to  the  payment  of  Bloodgood's  claim  under  either  one  of 
the  conditions  precedent  prescribed  by  the  trial  court.  We  are  not 
therefore  called  upon  to  determine  whether  the  said  court  was' 
correct  in  that  part  of  its  decree  relating  to  the  payment  of  the 
Bloodgood  claim. 

The  judgment  of  the  trial  court  is  affirmed. 

CORSON,  J.  I  am  unable  to  concur  in  the  views  expressed 
by  the  majority  of  the  court  in  this  opinion,  and  in  my  judgment, 
under  the  findings  of  fact,  the  court's  conclusions  of  law  and  the 
judgment  of  the  court  are  erroneous,  and  the  judgment  and  order 
denying  a  new  trial  should  be  reversed.  The  findings  of  the  court, 
which  substantially  follow  the  allegations  of  the  complaint,  are, 
in  substance,  as  follows: 

That  at  the  annual  meeting  of  Clifton  townshij),  held  on 
March  3,  1909,  "$800  for  all  town  levy  was  agreed  up(in,"  and 
that  no  other  tax  api>ears  u|x>n  the  records  of  said  meeting  ps  hav- 
ing been  levied  by  the  electors  of  said  township  for  that  year. 
That  thereafter,  on  March  31,  1909,  the  township  clerk  of  Clifton 
township  filed  with  the  county  auditor  of  Beadle  county  a  certifi- 
cate in  words  and  figures  as  follows*: 

^*  *  *  *  To  X  C  Young,  County  Auditor,  Beadle  Coun- 
ty, S.  Dak. :  I  hereby  certify  that  the  annual  meeting  held  in  the 
township  of  Clifton,  county  of  Beadle,  South  Dakota,  on  the  2nd 
day  of  March,  A.  D.  1909,  the  following  amounts  were  voted  to 
be  raised  for  taxation  of  said  township,  as  appears  from  the  record 
in  my  office)  for  the  year  19 — ,  which  amounts  were  also  levied 
by  the  township  board  of  said  township  at  their  regular  meeting 
held  on  the  30th  day  of  March,  A.  D.  1909,  viz.: 

For  township ' . . . .    Dollars  $100 

For  Bond  and  Sinking Dollars   .... 
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For  Bridge  and  Road Dollars  $800 

For  Fire  Guard    Dollars 

"J.  A.  Miner, 
"Township  Clerk  of  the  Township  of  Clifton, 

Beadle  County,  S.  D." 
— except  that  the  figures  $100  which  were  in  pencil,  were  not  in  said 
certificate  at  the  time  it  was  filed.  That  on  April  29,  1909,  the 
town  board  of  supervisors  took  the  following  action:  "We,  the 
board  of  Clifton  township,  levy  one  hundred  dollars  as  general 
funds  such  as  may  come  before  the  board."  That  thereafter  the 
township  clerk  filed  a  further  certificate  in  words  and  figures  as 
follows :  "Huron,  S.  D.,  May  7,  1909.  To  Co.  Auditor,  Beadle  Co. 
— Sir:  The  board  of  Clifton  Twp.  levy  One  Hundred  Dollars  as 
general  funds.  J.  A.  Miller.  Twp.  Clerk."  That  thereupon  the 
figures  $100.  above  referred  to,  were  written  in  said  certificate  in 
pencil. 

That  thereafter  the  clerk  of  said  township,  at  the  direction  of 
the  supervisors,  spread  a  levy  of  $800  as  a  road  tax,  and  on  July 
12,  1909,  certified  the  same  as  a  road  tax  on  the  several  road  over- 
seers in  Clifton  township.  That  of  the  tax  so  spread  and  certi- 
fied there  was  assessed  $55.75  against  the  plaintiff  Charles  Miner, 
and  $21.53  against  the  plaintiff  Ben  B.  Thurston,  which  amounts 
the  plaintiffs  paid  in  labor  or  money  in  the  said  township  road  dis- 
trict, and  the  other  taxpayers  in  said  township  paid  the  tax  so  as- 
sessed  against  them  in  labor  or  in  money. 

That,  pursuant  to  the  certificate  filed  with  the  county  auditor, 
the  county  auditor  spread  the  tax  mentioned  therein  on  the  tax 
books  against  the  assessable  property  situated  in  Clifton  township. 
That  the  taxpayers  of  said  township,  including  the  plaintiffs,  in 
paying  the  taxes  demanded  by  the  county  treasurer,  due  and  pay- 
able during  the  year  1910  for  state,  county,  and  township  purposes., 
paid  to  the  county  treasurer  the  amount  included  in  their  taxes 
certified  to  the  county  auditor.  That  the  plaintiffs  paid  the  first 
installment  without  notice  or  knowledge  of  any  irregularity  in 
levying  or  returning  the  tax  to  the  county  auditor.  Before  paying 
the  second  installment,  the  plaintiffs  discovered  the  facts  about  the 
levy  and  the  return  thereof,  and  the  plaintiff  Charles  Miner,  when 
paying  the  county  treasurer,  orally  objected  to  the  payment  of  the 
amount  of  the  tax. 
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That  about  July  13,  1910,  the  supervisors  of  said  township 
made  an  agreement  with  one  Bloodgood  to  grade  a  certain  piece 
of  road,  and  that  the  grading  provided  for  in  said  agreement  was 
done  and  completed  by  said  Bloodgood,  for  wbich  he  claims  the 
sum  of  $520,  which  amount  the  supervisors  of  Clifton  township 
have  agreed  to  allow\ 

That  the  sum  of  $800  levied  by  the  annual  town  meeting  of 
the  electors  of  said  township  was  and  has  been  regarded  by  the  su- 
pervisors of  said  township  as  having  been  levied  for  road  and 
bridge  purposes. 

From  its  findings,  the  court  concludes,  as  a  matter  of  law, 
as  follows: 

**[i]  That  the  levy  of  $800  made  at  the  town  meeting  of  the 
electors  of  Clifton  township  on  March  3,  1909,  was  irregular,  and 
the  return  of  such  meeting,  made  by  the  clerk  of  said  Clifton 
township  to  the  auditor  of  Beadle  county  on  March  31,  1909,  was 
irregular,  and  that  the  levy  made  at  such  town  meeting,  having 
been  for  the  sum  of  $800  for  all  town  levy,  and  not  having  been 
specified  that  the  same  was  for  bridges,  road,  or  highway  labor, 
the  township  supervisors  were  without  power  to  appropriate  the 
same  for  the  improvement  of  highways  until  properly  authorized 
by  the  electors  of  said  township. 

"[2]  That  the  plaintiffs  are  entitled  to  an  order  restraining 
the  defendants  from  using  said  fund  to  pay  the  claim  of  E.  J. 
Bloodgood  until  the  electors,  at  a  regular  or  special  town  meeting 
called  for  that  purpose,  authorize  such  disbursement  of  said  funds, 
or  until  said  Bloodgood  may  recover  a  judgment  by  civil  action 
against  said  township,  in  a  court  of  competent  jurisdiction,  for  any 
sum  that  may  be  found  due  him  and  decreeing  such  payment  to 
be  made. 

"[3]  That  the  taxes  collected  by  the  treasurer  of  Beadle 
county,  amounting  to  $800,  and  by  him  paid  to  the  treasurer  of 
Clifton  township,  was  not  paid  under  duress,  but  was  voluntarily 
paid  by  the  several  taxpayers  paying  same,  and  an  order  should  not 
be  made,  distributing  or  returning  the  said  $800  now  in  the  hands 
of  said  treasurer  of  Clifton  township  to  the  several  taxpayers  who 
paid  the  same."  Judgment  was  thereupon  entered  in  accordance 
with  the  above  conclusion  of  law. 

It  is  disclosed  by  the  record  that  upon  the  filing  of  the  com- 
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plaint  the  court  issued  an  injunction  restraining  the  treasurer  of 
Clifton  township  from  paying  the  said  Bloodgood  claim,  or  other- 
wise disposing  of  said  money  received  by  him  from  the  county 
treasurer.  It  will  be  observed  that  the  $800  voted  by  the  electors 
in  March,  1909,  does  not  specify  the  particular  purpose  for  which 
the  levy  was  made,  and  that  the  $800  so  voted  was  not  only  cer- 
tified to  the  county  auditor  and  spread  upon  the  tax  list  against 
the  property  in  said  township,  but  was  also  spread  upon  the  tax 
list  of  the  township  and  paid  by  labor  or  money  in  full  by  the 
taxpayers  of  that  township,  and  that  the  payment  made  to  the 
county  treasurer  of  the  $800  by  the  taxpayers  of  the  township  con- 
stituted a  double  payment  of  that  sum  by  them. 

Appellants  assign  as  error  the  court's  conclusions  of  law  and 
the  judgment  entered  thereon.  The  appellants  contend  that  the 
court  erred  in  assuming  that  the  electors  had  power  to  use,  con- 
trol, or  disburse  the  fund  referred  to,  and  that  the  court  should 
have  enjoined  the  defendants — ^the  township  supervisors  and  the 
trea3urep  of  said  township — from  paying  over  any  of  said  fund 
to  said  Bloodgood ;  that  the  court  erred  in  its  decree  dissolving  the 
injunction  theretofore  granted,  restraining  them  from  paying  the 
Bloodgood  claim;  that  the  court  erred  in  assuming  and  deciding, 
as  a  matter  of  law,  that  the  electors  of  said  township  had  power 
to  appropriate  said  funds,  or  that  said  electors  had  power  to  au- 
thorize payment  of  the  same  to  Bloodgood;  that  the  court  erred 
in  not  granting  the  appellants  a  decree  distributing  and .  refunding 
to  plaintiffs  the  money  paid  by  them  as  taxes  under  the  tax  levy 
involved  in  th\S  action. 

It  is  contended  by  the  respondents  that,  although  the  pro- 
ceedings of  the  township  meeting  held  on  the  3rd  of  March,  1909, 
and  the  certificate  made  by  the  township  clerk  to  the  county  audi- 
tor, were  in  some  respects  irregular,  they  did  not  render  the  levy 
of  the  taxes  void,  and  that,  the  money  paid  by  the  plaintiflFs  hav- 
ing been  voluntarily  paid,  it  remained  in  the  hands  of  the  town- 
ship treasurer  properly,  subject  to  be  disposed  of  by  the  electors  at 
the  regular  town  meeting,  or  one  called  for  that  special  purpose, 
and  that  the  eelctors  at  such  town  meeting  had  the  power  to  au- 
thorize the  board  of  supervisors  to  pay  therefrom  the  Blood- 
good claim. 

The  $800  was  in  eflFect  levied  for  road  purposes,  as  appear^ 
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by  the  subsequent  levy  of  the  supervisors,  and  the  plaintiffs  and 
the  other  taxpayers  of  the  township  have  paid,  either  in  money  or 
work,  the  amount  of  the  $800  thus  levied  upon  each  of  them.  The 
collection,  therefore,  of  the  $800  by  the  county  treasurer  was 
clearly  unauthorized,  and  the  amount  so  collected  belongs  to  the 
taxpayers  of  the  township,  including  the  plaintiffs;  and  the  plain- 
tiffs are  legally  and  equitably  entitled  to  have  the  portion  of  the 
fund  so  paid  by  them  returned  to  them'.  In  my  view  the  elec- 
tors have  no  power  to  dispose  of  the  fund. 

Section  1008,  P.  C,  provides  as  follows :  "The  electors  of  each 
town  have  power  at  their  annual  meeting:  *  *  *  8.  To  vote 
to  raise  such  sums  of  money  for  repairing  and  constructing  bridges^ 
and  for  necessary  town  charges,  as  they  may  deem  expedient,  not 
exceeding  an  amount  which  will  necessitate  a  total  greater  levy 
than  five  mills,  and  for  fire  guards  not  exceeding  an  amount  which 
will  necessitate  a  total  greater  levy  than  five  mills.  They  shall  al- 
so vote  the  amount  necessary  for  highway  labor  and  road  tax.''  It 
will  be  observed  that  in  the  first  part  of  this  paragraph  r^^ads  are 
not  mentioned,  and  that  the  part  referring  to  roads  is  a  -separate 
clause: 

Section  2138,  P.  C.  provides: 

"The  electors  of  each  township  shall  have  power  at  their 
annual  town  meeting  on  the  first  Tuesday  of  March  in  each  year 
to  vote  to  raise  such  sums  of  money  for  repairing  and  constructing 
bridges,  and  for  the  necessary  town  charges  as  they  may  deem 
expedient.  *  *  *  They  shall  also  vote  the  amount  necessary 
for  highway  labor  and  road  tax. 

"2.  *  The  township  board  of  supervisors  must  meet  on  the 
last  Tuesday  of  March  in  each  year  and  must  levy  the  highway 
labor  and  road  tax  for  the  ensuing  year  and  perform  all  the  duties 
required  of  them  in  sections  1682  and  1683  of  this  code.  Said 
road  tax  shall  not  exceed  fifty  cents  on  each  on  hundred  dollars 
valuation,  and  shall  be  levied  on  the  equalized  assessment  of  the 
preceding  year. 

"3.  The  township  board,  on  the  last  Tuesday  in  March  in 
each  year,  also  shall  make  the  levy  for  town  purposes  for  the  en- 
suing year ;  Provided,  that  no  tax  for  town  purposes  or  for  high- 
way labor  and  road  purposes  shall  exceed  the  amount  voted  to  be 
raised  for  each  at  the  annual  town  meeting. 
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"4.  *  *  *  j^  ghall  \yQ  ^i^e  ^jyiy  ^f  ^^^  towHship  clcrlc  im- 
mediately after  the  township  board  of  supervisors  have  made  the 
levy  of  taxes  to  notify  the  county  auditor  of  the  county  in  which 
the  township  is  situated,  of  the  amount  levied,  after  the  following 
form,  viz: 

For  general   purposes    dollars 

For  bridge  purposes    dollars 

For  fire  guard  purposes  dollars 

For  interest  fund   dollars 

For  sinking  fund dollars 

*The  county  auditor  shall  calculate  the  rate  and  enter  the 
same  on  the  county  tax  list  to  be  collected  as  county  taxes  are  col- 
lected." 

It  will  be  observed  that  by  the  provisions  of  these  sections  the 
electors  are  authorized  to  vote  the  amount  of  the  road  and  high- 
way tax,  limited  as  prescribed  by  the  section;  and  it  is  made  the 
duty  of  the  town  board  of  supervisors  to  levy  the  said  tax  so  vot- 
ed by  the  electors  at  the  town  meeting  upon  the  various  taxpay- 
ers of  the  township.  The  road  and  highway  tax  is  separate  and 
distinct  from  the  other  town  taxes  which  are  to  be  placed  upon  the 
tax  list  of  the  county  and  collected  by  the  county  treasurer.  The 
only  portion  of  the  tax,  therefore,  authorized  to  be  certified  by  the 
town  clerk  to  the  county  auditor  in  the  case  at  bar  was  the  $100 
levied  for  town  purposes,  had  that  been  actually  voted ;  but  as  it 
was  not  apparently  voted  by  the  electors  for  town  purposes,  the 
tow-nship  supervisors  had  no  authority  to  levy  that  sum,  not  being 
authorized  to  do  so  by  the  electors,  and  the  town  clerk  had  no  au- 
thority, therefore,  to  certify  the  same  to  the  county  auditor.  In 
view  of  these  various  provisions  of  the  Code,  above  quoted,  I  am 
of  the  opinion  that  the  levy  and  collection  of  tlie  $800  and  $100 
purported  to  have  been  certified  by  the  to.vn  ck-il:  tc  tl:c  cnimty 
auditor  were  illegal  and  void.  The  powers  of  eltjtors  at  their. 
annual  town  meeting  and  the  powers  and  duties  of  the  board  of 
supervisors  and  road  overseers  are  very  fully  considered  and  dis- 
cussed in  Aldrich  et  al.  v.  Collins,  3  S.  D.  154,  52  N.  W.  854. 

I  am  further  of  the  opinion  that,  as  the  illegality  of  the  pro- 
ceedings was  not  apparent  upon  the  face  of  the  record,  the  pay- 
ment by  the  plaintiffs  of  the  tax  ?o  appearing  to  be  assjs^cd 
against  them  on  the  tax  list  of  the  county  treasurer  was  not  a  vol- 
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untary  payment  ,aiid  that  the  plaintiffs  are  entitled  to  recover  the 
sum  so  paid  by  them  from  the  town  treasurer.  Very  vew,  if  any, 
questions  are  presented  to  the  court  that  are  more  difficult  for  a 
proper  determination  than  the  one  presented  on  this  appeal;  and 
the  decisions  are  so  numerous  and  conflicting  that  it  is  difficult  to 
extract  from  them  any  definite  or  general  rule  applicable  to  this 
class  of  cases,  and  no  useful  purpose  would  be  served  by  a  review 
of  them. 

In  American  &  English  Encyclopedia  of  Law,  vol.  27,  p.  764, 
it  is  stated:  "If  it  can  be  shown  that  a  payment  of  taxes  was  in- 
duced through  fraud  or  mistake  of  fact,  the  money  so  paid  may  be 
recovered  back.  But,  as  a  general  rule,  money  paid  under  a  mis- 
take or  in  ignorance  of  the  law  cannot  be  recovered'' — citing  a 
large  number  of  authorities. 

In  the  case  of  Strusburgh  v.  City  of  New  York,  87  N.  Y. 
452,  the  learned  Court  of  Appeals  of  New  York  held,  as  -appears 
by  the  headnote:  "Where  an  assessment  for  a  local  improvement 
in  the  city  of  New  York,  valid  upon  its  face,  and  an  apparent  lien 
upon  the  lands  assessed,  but  which  is  in  fact  by  reason  of  facts 
dehors  the  record  illegal  and  void  in  part,  is  paid  by  the  owner  of 
the  lands  in  ignorance  of  the  illegality,  he  may,  on  discovery 
thereof,  maintain  an  action  in  equity  against  the  municipality  to 
set  aside  the  assessment  as  to  the  illegal  excess,  and  to  recover 
back  the  same."  In  its  opinion  the  court  says:  "Third.  An 
action  can  be  maintained  to  vacate  an  assessment  which  is  a  lien 
upon  land,  and  thus  a  cloud  upon  title,  when  the  assessment  is  in 
fact  invalid,  and  the  invalidity  does  not  appear  upon  the  face  of 
the  assessment,  and  will  not  necessarily  appear  in  any  proceeding 
taken  by  a  purchaser  under  the  tax  sale  for  nonpayment  of  the 
assessment,  to  recover  possession  of  the  land.  This  is  so^  because 
in  such  a  case  the  action  comes  under  one  of  the  recognized 
heads  of  equity  jurisprudence.  Upon  the  facts  alleged  in  the 
complaint  in  this  action,  if  the  assessment  remained  unpaid,  it  is 
conceded  that  an  action  could  be  maintained  by  the  plaintiff  to 
vacate  it  as  a  cloud  upon  his  title,  but  by  payment  it  has  ceased 
to  be  a  cloud ;  and  hence  no  action  is  needed,  or  can  be  main- 
tained, to  vacate  it  on  that  ground.  The  assessment  has  not  been 
vacated ;  and  hence,  if  this  were  merely  an  action  at  law  to  recover 
back  the  money  paid  upon  the  assessment,  as  it  was  assumed  to  be 
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in  the  court  below,  it  could  not  be  maintain-ed.  But  this  action  is 
in  equity,  and  the  relief  prayed  is  for  judgment  declaring  the  as- 
sessment invalid  to  the  extent  of  the  overpayment  claimed  by  the 
plaintiff,  and  then  to  recover  the  amount  of  such  overpayment. 
Why  may  not  such  an  action  be  maintained  ?  There  is  no  case  to 
be  found  in  the  books  holding  that  it  cannot  be.  There  can  be 
no  objection  that  both  kinds  of  relief  are  sought  in  the  same  ac- 
tion. *  *  *  But  there  is  a  distinct  head  of  equity  jurisprudence 
under  which  the  plaintiff  can  maintain  his  action.  He  paid  this 
money  under  a  mistake,  a  mistake  not  induced'  by  or  due  to  any 
negligence  or  fault  on  his  part,  so  far  as  we  can  perceive  from  the 
facts  alleged  in  the  complaint ;  and  against  this  mistake  equity  has 
jurisdiction  to  relieve.  *  *  *  jt  will  not  be  against  public  policy 
to  allow  an  action,  under  the- circumstances  of  this  case,  to  be 
maintained.  The  assessments  have  been  collected,  and  the  revenue 
for  public  purposes  has  been  realized.  It  will  be  no  more  em.- 
barrassing  for  a  municipality  to  be  compelled  to  pay  this  debt  than 
to  be  compelled  to  pay  a  debt  of  any  other  kind.  Under  such 
ciraunstances  there  can  be  no  public  policy  which  will  be  served  or 
promoted  by  depriving  a  citizen  of  the  money  justly  due  him,  and 
leaving  it  where  it  has  been  placed  by  the  illegal  action  of  a 
municipality  or  its  officers." 

In  the  later  case  of  Bruecher  v.  Village  of  Port  Chester,  loi 
N.  Y.  240,  4  X.  E.  272,  the  Court  of  Appeals  held,  as  appears  by 
the  headnote,  as  follows :  "Where  an  assessment  for  a  local  im- 
provement, valid  on  its  face,  is  void  in  fact,  on  the  ground  that 
the  assessors  had  no  jurisdiction  to  impose  the  same,  an  action  to 
recover  money  paid  in  satisfaction  thereof  may  be  maintained 
without  first  having  the  assessment  set  aside  or  vacated."  In  the 
opinion  the  court  stated:  "If  the  assessment  had  been  merely 
irregular,  informal,  or  unjust,  the  assessors  having  jurisdiction  to 
impose  the  same,  then,  before  an  action  to  recover  back  the  money 
paid  in  satisfaction  thereof  could  be  maintained,  it  would  have  been 
necessary  to  have  the  same  vacated  or  annulled  in  some  way,  and 
thus  removed,  as  an  obstacle,  out  of  the  way.  But  where  an  as- 
sessment is  in  fact  utterly  void,  on  the  ground  that  the  assessors 
had  no  jurisdiction  to  imp)Ose  the  same,  then  an  action  may  be 
maintained  to  recover  back  money  paid  in  satisfaction  thereof 
without  first  having  the  assessment  set  aside  or  vacated." 
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The  Supreme  Court  of  Kentucky  held,  according  to  the  head- 
note,  in  the  cast?  of  City  of  Newport  v.  Ringo's  Executrix,  87  .Ky. 
635,  10  S.  W.  2,  that  "taxes  paid  under  a  mistake  of  law  may 
be  recovered  back,"  and  that  learned  court  supported  its  ruling  by 
the  following  reasoning:  "It  is  too  well  settled  in  this  state  to 
need  the  citation  of  authority  that  if  money  be  paid  through  a 
clear  mistake  of  law  or  fact,  essentially  affecting  the  rights  of  the 
parties,  and  which  in  law  or  conscience  was  not  payable,  and 
should 'not  be  retained  by  the  party  receiving  it,  it  may  be  re- 
covered. Both  law  and  sound  morality  so  dictate.  Especially 
should  this  be  the  rule  as  to  illegal  taxation.  The  taxpayer  has 
no  voice  in  the  imposition  of  th^  burden.  He  has  the  right  to 
presume  that  the  taxing  power  has  been  lawfully  exercised.  He 
should  not  be  required  to  know  n\ore  than  those  in  authority  over 
him;  nor  should  he  suffer  loss  by  complying  w^ith  what  he  bona 
fide  believes  to  be  his  duty  as  a  good  citizen.  Upon  the  contrary, 
he  should  be  prompted  to  its  ready  performance  by  refund  to 
him  any  illegal  exaction  paid  by  him  in  ignorance  of  its  illegality; 
and  certainly  in  such  a  case,  if  he  be  subject  to  a  penalty  for  non- 
payment, his  compliance  under  a  belief  of  its  legality,  and  with- 
out awaiting  a  resort 'to  judicial  proceedings,  should  not  be  re- 
garded in  law  as  so  far  yoluntanry  as  to  affect  his  right  of  re- 
covery." See,  also,  Jex  v.  Mayor,  103  N.  Y.  536,  9  N.  E.  39; 
Baker  v.  Panola  Co.,  30  Tex.  86;  Galveston  v.  Sydnor,  39  Tex. 
236;  Louisville  v.  Anderson,  79  Ky.  334,  42  Am.  Rep.  220;  Tor- 
bitt  V.  Louisville  (Ky.)  4  S.  W.  345;  Delano  v.  New  York,  32 
Hun.  (N.  *Y.)   144;  Woolley  v.  Staley,  39  Ohio  St.  354. 

Under  the  provisions  of  the  Code  of  this  state,  taxes  are  a 
lien  upon  the  property  assessed,  and  therefore  constitute  a  cloud 
upon  the  title  of  the  owner  of.  the  property  until  either  paid  or 
canceled  by  a  court  of  comi)etent  jurisdiction.  It  would  seem  to 
necessarily  follw,  therefore,  that  the  conclusions  of  tjie  court  and 
the  judgment  entered  thereon  cannot  be  sustained,  and  that  the 
$800  paid  over  to  the  township  treasurer  should  be  repaid  to  the 
taxpayers  of  Clifton  township  w^ho  contributed  to  said  fund.  The 
judgment  of  the  circuit  court  should,  therefore,  be  reversed,  so  far 
as  it  requires  the  treasurer  to  hold  said  sum,  to  be  disposed  of 
as  the  electors  of  Clifton  township  may  by  vote  detennine,  and 
that  a  judgment  be  entered,   enjoining  the  town  treasurer   from 
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paying  out  any  portion  of  said  fund  for  any  purpose  other  than 
to  the  taxpayers  of  said  township  who  have  contributed  to  the 
same,  and  that  the  plaintiffs  be  adjudged  to  be  entitled  to  the 
money  so  paid  by  them  to  the  county  treasurer  and  paid  over  by 
him  to  the  township  treasurer, 

HANEY,  J.,  concurs  in  the  views  expressed  in  the  above  dis- 
senting opinion. 


STATE  ex  rel.  SEIM,  Appellant,  v.  CRONIN  et  al.,  Respondents. 
(137  N.  W.  592.) 

1.  Appeal — ^Dismissal    of    Appeal — ^Aflfidavits — ^Hearing. 

After  motion  to  dismiss  appeal  on  ground  that  it  is  being 
prosecuted  without  appellant's  authority,  has  been  taken  under 
advisement,  the  court,  after  requiring  respondents  to  show 
cause  why  appellant  should  net  be  permitted  to  file  an  addition- 
al affidavit,  modifying  somewhat  his  original  affidavit  used  on 
original  hearing,  may  receive  such  new  affidavit. 

2.  Appeal — IHsmlssal    of   Appeal — ^Insufficient   Grounds. 

A  motion  to  dismiss  appeal  as  prosecuted  without  appellant's 
authority,  where  appellant  presents  an  additional  affidavit  con- 
cerning misunderstandings  as  to  costs,  by  reason  of  which  he 
signed  the  original  affidavit  on  which  the  ord^r  to  show  cause 
why  appeal  should  not  be 'dismissed  was  based, — in  which  sec- 
ond affidavit  it  appeared  he  was  not  opposed  to  the  appeal,  but 
merely  did  not  want  to  be  responsible  for  cpsts,  that  he  and 
others  desired  a  supreme  court  decision  in  the  case,  and  that 
question  of  costs  had  been  satisfactorily  adjusted, — should  be 
denied. 

(Opinion  filed  October  1,  1912.) 
Appeal    from    Circuit    Court,    Grant    County.      Hon.    Frank 

McNuLTY,  Judge. 

Proceeding   in  the   nature   of   a   writ   of   prohibition   by   the 

State,  on  the  relation  of  C.  L.   Seim,  against  T.  R.  Cronin  and 

others.      From    a   judgment    denying    the   writ,    plaintiff   appeals. 

On  order  to  show  cause  why  the  appeal  should  not  be  dismissed. 

Order  to   show   cause   dismissed,   and    motion   to   dismiss   appeal 

denied. 

George  S.  Rix,   for  Appellant. 
Thomas  L,  Bouck,  for  Respondents. 
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Citations  in  support  of  order  to  show  cause  why  above  ap- 
peal should  not  be  dismised :  Dalbkermeyer  v.  Scholtes  et  al.,  3  S. 
D.  124;  Adkinson  v.  Gahan,  (111.)  28  N.  E.  380;  Prentice  v. 
Franklin  County,  (Wash.)  103  Pac.  831;  Turtle  v.  Omaha,  (Neb.) 
75  N.  W.  50;  State  v.  Moriarty,  20  Iowa,  595;  Granat  v.  Kruse, 
(111.)  y2  N.  E.  744;  In  re  Degnan,  (Cal.)  '64  Pac.  485;  Bank  v. 
Citizens  Bank,  66  Ga.  752;  Hood  v.  Marshall,  (N.  H.)  45  Atl. 
574;  Tacoma  Lumber  Co.  v.  Wolf,  (Wash.)  29  Pac.  936;  Birch 
V.  Brown,  5  ^lich.  31;  Bacon  v.  Lawrence,  26  111.  53;  Goodenow 
V.  Perry,  12  la.  35b;  Harper  v.  Albee,  10  la.  389;  International 
Bldg.  Ass.  V.  Snodgrass,  (Tex.)  26  S.  W.  309;  Fort  v.  Fort, 
(Tenii.)   loi  S.  W.  433. 

CORSON,  J.  This  case  is  before  u«  on  an  order  issued  on 
the  apyplication  of  the  defendants  and  respondents,  requiring  the 
appellant  to  show  cause  why  the  api^eal  should  not  be  dismissed, 
on  the  ground  that  said  appeal  was  taken  and  is  being  pros-ecuted 
without  authority  on  the  part  of  the  plaintiff  and  appellant  in  this 
action.  The  order  was  issued  on  March  14,  1912,  returnable  on 
the  29th  day  of  the  same  month.  On  the  day  appointed  in  the 
order  ,the  parties  appeared  by  their  respective  attorneys,  and  the 
court,  after  a  hearing  in  the  case,  took  the  same  under  advise- 
ment. On  April  1st  an  order  was  issued,  on  the  application  .of 
the  appellant,  requiring  the  respofidents  to  show  cause  why  the 
appellant  should  not  be  permitted  to  present  and  file  a  second  affi- 
davit of  the  plaintiff,  and  why  further  hearing  should  not  be  had 
herein.  An  order  was  thereupon  made,  returnable  on  the  i6th 
day  of  April,  1912.  On  the  day  fixed  in  the  order,  the  appellant 
presented  the  second  affidavit  made  by  the  plaintiff,  modifying  to 
some  extent  his  former  affidavit  upon  which  the  original  order 
to  show  cause  was  issued,  and  concluding  as  follows :  "That  there 
were  certain  misunderstandings  as  to  costs  and  other  things  that 
made  me  sign  an  affidavit  which  would  make  it  appear  that  I  was 
opposed  to  said  appeal.  That  personally  I  am  in  no  way  opposed 
to  said  appeal,  but  did  not  want  to  be  responsible  for  costs,  and 
that  myself  and  many  others  would  like  a  Supreme  Court  decision 
on  this  case.  That  the  payment  of  the  costs  in  the  above-entitled 
action  has  been  guaranteed  to  me,  which  makes  it  entirely  satisfac- 
tory." 

[i]  We  are  of  the  opinion  that  the  plaintiff's  second  affidavit 
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should  be  received  and  considered  by  the  court  the  same  as 
though  presented  by  the  appellant  on  the  hearing  of  said  original 
order  to  show  cause. 

[2]  We  are  of  the  opinion,  also,  that,  in  view  of  the  modi- 
fication of  the  plaintiff's  original  affidavit  and  his  statem-ents  made 
in  his  second  affidavit,  the  court  would  not  be  justified  in  dis- 
missing the  appeal. 

The  order  to  show  cause,  therefore,  issued  on  the  application 
of  the  defendants  and  respondents,  is  dismissed,  and  the  motion  for 
a  dismissal  of  the  appeal  is  denied. 


TUNTLAND,  Appellant,  V.  NOBLE,  Mayor  et  al..  Respondents. 

(138  N.  W.  291.)' 

1.  Assignment    of    Error — ^Sufficiency — ^General    Demurrer    to    Com- 

plaint. 

On  appeal  from  a  judgment  sustaining  a  general  demurrer 
to  a  complaint,  an  assignment  of  error  assigning  as  error  the 
sustaining  of  the  demurrer  is  sufficient. 

2.  Assignment    of   Error,    Sufficiency    of — Compared    ivith    SpeciUca- 

tion  of  Error. 

It  is  suggested,  that  a  much  more  liheral  rule  should  obtain 
relating  to  sufficiency  of  an  assignment  of  error  than  to  suf- 
ficiency of  a  specification  of  error.  While  the  latter  should  be 
so  explicit  as  to  reveal  the  precise  question  presented  to  trial 
court,  all  that  is  necessary  in  an  assignment  of  error  is  that  it, 
taken  in  connection  with  brief  and  argument  aocompansring 
same,  presents  clearly  the  question  urged  on  appeal.  Dictum. 
S.  Intoxicating  Ldquors — ^Form  of  Iilcense  Ballot — Estoppel  of 
Elector  to  Contest  Election. 

Failure  on  part  of  an  elector  to  object  to  the  proposed  form 
of  ballot  used  at  a  liquor  license  election,  does  not  estop  him 
from  contesting  the  election;  such  elector  has  not  any  affirm- 
ative duty  devolving  upon  him  of  investigating  the  form  of 
such  ballot,  as  he  need  not  vote  at  all  at  such  election  in  order 
to  assist  in  defeating  license;  the  law  requiring  affirmative  vote 
of  a  majority  of  all  who  vote  at  the  election,  to  carry  for 
license. 
4.     Intoxicating  Iiiquor&— Local  Option — Separate  Ballot. 

Where  the  question  of  permitting  sale  of  intoxicating  liquors 
at  retail  was  submitted  on  a  ballot  upon  which  was  also  sub- 
mitted a  proposed  ordinance,  that  portion  pertaining  to  the 
ordinance  covering  nearly  the  whole  ballot;  held,  this  form  of 
ballot  did  not  comply  with  statutory  requirement  that  the  ques- 
10— Vol.   30,  S.  D. 
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tlon  of  license  shall  be  submitted  on  a  separate  ballot;  the 
object  cf  that  requirement  being  not  merely  to  separate  such 
question  from  political  questions  involved  in  election  of  city 
officers,  but  to  call  voter's  attention  directly  and  specifically  to 
the  liquor  question. 
5.  Same-— Form  of  Ballotr— Mandatory  or  Directoryf — '^Essential 
Element**  of  Idqaor  liicense  Election. 

The  statutory  requirement  that  the  question  whether  intox- 
icating liquors  shall  be  sold  at  retail  shall  be  submitted  on  a 
separate  ballot  is  mandatory,  and  non-complUnce  therewith 
renders  an  election  on  that  question  void;  statutory  require-* 
ments  affecting  the  merits,  or  an  essential  element  of  the  elec- 
tion, as  this  does,  are  mandatory. 
Haney,  J.,  dissenting.  ^ 

(Opinion   filed  October  25,   1912.) 

Appeal  from  Circuit  Court,  Turner  County.  Hon.  Robert  B. 
Tripp,  Judge. 

Action  by  O.  Tuntland  against  N.  Noble,  as  Mayor  of  the 
City  of  Centerville,'  and  others,  to  cont^ist  a  city  election  involving 
the  issuance  of  a  license  for  sale  of  mtoxicating  liquors  at  retail. 
From  a  judgment  sustaining  a  general  demurrer  to  the  com- 
plaint, plaintiff  appeals.     Reversed. 

Bogue  &  Bogu^,  for  Appellant. 

The  proposition  to  sell  intoxicating  liquors  at  retail  was  sub- 
mitted to  the  electors  of  the  said  city  of  Centerville  at  the  1912 
annual  municipal  election.  It  was  not  submitted  upon  a  separate 
ballot,  containing  certain  words,  as  required  by  section  2856  of 
the  Revised.  Political  Code  and  acts  amendatory  thereof,  but  was 
submitted  upon  a  ballot  containing  a  referended  ordinance  and  at 
the  bottom  thereof  in  a  manner  that  was  confusing  and  mislead- 
ing to  every  elector  who  voted  thereon. 

We  contend  that  this  is  not  a  technical  departure  from  the 
requirements  of  the  statute,  but  that  it  is  a  material  and  gross 
departure,  so  material  and  so  gross  that  the  submission  of  the 
question  is  illegal  and  void.  There  has  been  no  attempt,  or  pre- 
tended attempt,  to  comply  with  that  provision  of  the  statute.  The 
question  was  submitted  just  as  if  said  provision  of  the  statute  was 
void  or  had  never  existed.  Section  2856  of  the  Political  Code 
requires  that  the  question  shall  be  submitted  upon  a  separate 
ballot  conforming  with  the  general  election  laws  of  the  state  upon 
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which   (separate)    ballot  there  shall  be  printed  the  words   ''Shall 
intoxicating  liquors  be  sold  at  retail?" 

^  We  insist  that  none  of  the  provisions  of  the  said  s^tatute  can 
be  disregarded  in  the  submission  of  the  license  question  without 
invalidating  the  election.  Every  one  of  the  said  requirements  of 
said  statute  must  be  complied  with  before  a  municipal  board  has 
the  legal  right  to  grant  a  permit  to  sell  intoxicating  liquors.  We 
urge,  therefore,  that  the  board  does  not  have  jurisdiction  to  grant 
a  permit  to  sell  intoxicating  liquors  until  all  these  provisions  of 
the  statute  have  been  substantially  complied  with  and  the  question 
submitted  according  to  the  spirit  and  intent  of  the  statute.  State 
ex  rel.  Cain  et  al.  v.  Toomey,  (S.  D.)  129  N.  W.  563;  Cyc.  Vol. 
23.  pp.  95  to  loi. 

.  If  the  defect  in  submitting  the  question  in  this  case  had  been 
a  mere  irregularity,  not  violating  a  plain,  substantial  requirement 
of  the  statute,  we  would  concede  that  the  election  was  valid,  but 
since  one  of  the  material  provisions  of  the  statute  was  absolutely 
and  wholly  disregarded  we  insist  that  the  election  is  void.  If  we 
hold  that  this  provision  of  the  law  can  be  disregarded  and  the 
election  still  be  valid,  logically,  we  could  disregard  e^*ery  other 
provision  of  the  law  with  perfect  imrmmity. 

The  Legislature  undoubtedly  had  in  mind  some  well  defined 
purpose  in  enacting  this  provision  of  the  law.  The  purpose  prob- 
ably was  to  have  this  question  submitted  by  itself  to  the  electors 
so  that  it  could  not  be  confused  and  involved  with  other  questions 
and  issues,  and*  the  attention  of  the  voters  diverted  from  the  li- 
cense question  to  some  other  on  the  ballot  with  which  it  was 
submitted.  It  is  a  notorious  fact  that  where  a  great  many  propo- 
sitions are  submitted  to  voters  upon  one  ballot  that  may  voters 
will  overlook  some  of  them  entirely  and  give  but  little  attention  to 
others. 

The  courts  have  quite  generally  held  that  where  an  election 
officer  fails  to  give  the  required  number  of  days'  notice  of  an 
election  that  that  fact  will  invalidate  the  election.  George  v. 
Oxford  Twp.,  16  Kan.  72;  Williams  v.  The  Town  of  Robert, 
88  III  1 1 ;  State  ex  rel.  Weber  v.  Tucker,  32  Mo.  App.  620 ;  In  re 
Woolridgfe,  30  Mo.  App.  612;  Bean  v.  Barton  County  Court,  33 
Mo.  App.  633;  Leonard  v.  Saline  County  Court,  32  Mo.  App. 
633 ;  Territory  ex  fel.  Higgins  v.  Steele  et  al.,  4  Dak.  78 ;  King  v. 
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State,  33  Tex.  Cr.  R,,  547,  28  S.  W.  201;  Smith  v.  State,  19 
Tex.  App.  444;  Matter  of  O'Hara,  71  N.  Y.  Supp.  613;  Matter  of 
Eggleston,  64  X.  Y.  Supp.  471. 

Where  statutes  direct  election  officers  to  give  notice  by  pub- 
lication in  a  newspaper,  its  direction  as^  to  the  number  of  insertions 
and  the  length  of  time  the  notice  must  continue  are  mandatory, 
and  their  due  observance  is  essential  to  the  validity  of  the  election. 
State  V.  Kampman,  75  Mo.  App.  188;  In  re  Lake,  26  U.  C.  C.  P. 
173;  State  v.  Kaufman,  45  Mo.  App.  656. 

Where  a  particular  day  for  holding  a  local  option  election 
is  fixed  by  the  statute  or  by  the  authorities  ordering  it,  it  is  void 
if  held  on  any  other  day.  I/>ughran  v.  Hickory,  129  N.  C.  281,  40 
S.  E.  46;  Yates  v.  State,  (Tex.  Cr.  App.)  59  S.  W.  275;  Grubs 
V.  Griffin,  25  So.  663. 

There  are  many  instances  reported  in  tlie  decisions  of  our 
courts  where  mistakes  of  election  officers  make  void  a  local  option 
election.  Gomez  v.  Timon,  (Tex.  Civ.  App.)  128  S.  W.  656: 
Conley  v.  Hardwick,  132  S.  W.   140. 

Under  our  own  statute  the  burden  is  upon  the  party  or  parties 
who  are  seeking  to  secure  the  privilege  of  selling  intoxicating 
liquors  at  retail  to  see  that  every  provision  of  that  statute  is  sub- 
stantially complied  with,  and  this  burden  remains  upon  the  said 
parties  throughout  the  entire  proceedings. 

Section  1889  of  the  Political  Code  provides  a  speedy  method 
for  the  correction  of  any  error  in  the  preparation  of  a  ballot.  This 
remedy  should  have  been  pursued  by  the  interested  parties,  who 
should  have  had  the  ballot  corrected  as  required  by  law.  One, 
therefore,  seeking  the  privilege  of  having  intoxicating  liquors  sold 
at  retail  must  comply  with  all  the  conditions  and  regulations  the 
Legislature  may  prescribe  in  order  to  obtain  such  privilege.  Burke 
V.  Collins  et  al.,  County  Comm,,  (S.  D.)  99  N.  W.  11 12;  Mugler 
v.  Kansas,  123  U.  S.  623,  31  L.  Ed.  205. 

That  this  provision  of  our  statute  requiring  this  question  to 
be  submitted  upon  a  separate  ballot  is  mandatory  seems  very  clear 
from  the  language  used.  The  statute  says  that  it  shall  be  sub- 
mitted upon  a  separate  ballot,  etc.,  and  also  prescribes  the  very 
words  which  the  separate  ballot  shall  contain.  The  test  of  the 
mandatory  character  of  a  statute  is  quite  clearly  expressed  in  the 
case  of  Berry  v.  Hackney,  (N.  D.)  90  N.  W.  483,  where  the  court 
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said,  "Where  the  aim  and  purpose  of  the  law  making  power 
would  be  plainly  defeated  if  the  command  to  do  the  thing  in  a 
particular  manner  did  not  imply  an  inhibition  to  do  it  in  any 
other,  no  doubt  can  be  entertained  as  to  the  mandatory  character 
of  the  statute."  Parvin  v.  Wimburg,  130  Ind.  568,  30  N.  E.  790, 
15  L.  R.  A.  775;  In  re  Rice,  95  App.  Div.  28,  88  N.  Y.  S.  512; 
In  re  Smith,  89  N.  Y.  S.  1006;  In  re  Munsen,  88  N.  Y.  S.  509; 
In  re  Gibson,  108  N.  Y.  S.  485;  People  v.  Mosso,  63  N.  Y.  S. 
588,  60  N.  Y.  S.  588;  Connelley  v.  Hardwich,  132  S.'W.  140. 

Unless  there  has  been  a  substantial  compliance  with  the  law 
there  is  no  election.  One  of  the  essential  requisites  in  submitting 
this  question  has  been  wholly  disregarded,  hence  it  cannot  be  said 
that  the  question  was  submitted  to  tlie  people  of  the  defendant  city 
at  all.  Treat  v.  Morris  et  al.,  (S.  D.)  127  N.  W.  554;  Bloedel  v. 
Cromwell,  (Minn.)  116  N.  W.  947;  Moody  v.  Davis,  13  S.  D.,  82 
N.  W.  40;  Vallier  v.  Brakke,  7  S.  D.  343,  64  X.  W.  180;  McKit- 
trick  \.  Pardee,  8  S.  D.  39;  McMahon  v.  Pollock,  10  S.  D.  296; 
State  ex  rel.  Hogle  v.  Smith  et  al.,  (la.)  63  N.  W.  453;  People 
,  ex  rel.  Fuller  v.  Palmer,  (Mich.)  51  N.  W.  999;  State  v.  Drake, 
83  Wis.  257,  53  N.  W.  495- 

Appellant  further  contends  that  the  ballot  on  which  said  ques- 
tion of  the  sale  of  intoxicating  liquors  at  retail  was  submitted  was 
misleading  and  confusing  to  the  electors  of  said  city,  and  that  the 
vote  as  indicated  by  said  ballot  is  not  the  tnie  expression  of  the 
vote  and  is  not  the  vote  of  the  electors  of  the  said  city  upon  said 
question  because  of  the  unlawful,  illegal,  confusing  and  misleading 
manner  in  which  it  was  submitted  on  said  ballot. 

Gardner  &  Churchill,  for  Respondents. 

The  law,  relating  to  the  sale  of  intoxicating  liquor,  was  passed 
in  1897  (Session  I^avvs  1897,  Ch.  72),  and  in  that  law  it  was  pro- 
vided that  the  question  should  be  submitted  to  the  voters  upon  a 
separate  ballot.  It -is  very  evident  that  the  purpose  of  the  Legisla- 
ture, in  requiring  this  question  to  be  submitted  upon  a  separate 
ballot  ,was  to  make  it  a  non-political  question;  to  divorce  it  from 
all  party  issues  and  that  it  might  not  have  the  support  or  influence 
of  any  political  party.  This  statute  has  been  amended'  several 
times  and  in  several  respects  but  the  provision  as  to  the  submis- 
sion of  this  question  on  a  separate  ballot  has  remained  the  same 
as  the  original  enactment.     (Section  2856,  Revised  Political  Code.) 
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Section  1886  Political  Code  provides  for  the  printing"  of 
■sample  ballots  and  provides  that  the  sample  ballots  shall  be  in  the 
possession  of  the  city  auditor  three  days  prior  to  the  election  and 
subject  to  inspection  by  the  public. 

Section  1989  Political  Code  provides  that  whenever  it  shall 
appear  that  a  mistake  has  been  made  in  the  printing  of  the  sample 
ballots,  the  error  may  be  corrected  by  an  application  to  the  judge 
of  the  county  court  made  in  the  manner  provided  by  statute. 
If  the  ballots  were  not  prepared  to  conform  with  the  statutes  it  was 
the  duty  and  privilege  of  the  appellant  to  apply  to  the  judge  of 
the  county  court  and  have  the  ballot  corrected. 

Failing  to  do  this  they  have  waived  their  right  to  question 
the  form  of  the  ballot.  Allen  v.  Glyn,  17  Colo.  388,  29  Pac.  670; 
Rowers  v.  Smith,  11 1  Mo.  45,  20  S.  W.  loi ;  State  v.  Farnham, 
(Mont.)  48  Pac.  i;  Shuter  v.  Hogan,  (III.)  48  N.  E.  195;  State 
V.  Morris,  (Nebr.)  55  N.  W.  io§6;  People  v.  Board,  etc.,  94  N. 
Y.  S.  966,  76  N.  E.  1 1 16;  State  v.  Eliott,  (Wash.)  48  Pac.  734- 

Article  5,  Political  Code,  being  sections  1885-1902,  provides 
for  the  supplying  of  ballots  and  makes  it  the  duty  of  the  proper 
officers  to  furnish  the  same  to  the  election  officers  and  by  section 
1902,  latter  clause  of  section,  it  is  provided  that  in  all  questions 
submitted  to  the  voters  of  a  municipal  corporation  alone  it  shall 
be  the  duty  of  the  municipal  clerk  or  city  auditor  t.i  provide  the 
necessary  ballots. 

Section  1916,  Political  Code,  provides  that  the  judpes  in 
canvassing  the  votes  shall  endeavor  to  record  the  intention  of  the 
voter. 

Section  1928,  Political  Code,  provides  that  none  but  the  official 
ballots  shall  be  counted. 

There  is  no  statute  in  this  state  which  expressly  or  in  eflfect 
provided  that  ballots,  not  prepared  in  accordance  with  the  statutory 
direction  shall  not  be  counted.  All  ballots,  which  are  official  bal- 
lots must  be  counted. 

The  well  established  rule  of  law  is  that  a  clause  in  a  statute 
is  directory  when  its  provisions  contain  mere  matters  of  direction 
but  otherwise  if  followed  by  words  of  positive  prohibition.  Belden 
V.  Philadelphia,  60  Pa.  St.  466;  Pearce  v.  Morris,  2  Ad.  and  El. 

96. 

The  directions  in  this  statute,  in*  regard  to  the  preparation  of 
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the  ballots  are  mandatory  in  the  sense  that  the  city  auditor  can  be 
compelled  to  correct  them  before  election,  but  there  being  no  pro- 
hibitive words,  the  direction  can  have  no  application  to  the  voter, 
unless  it  is  shown  that  he  was  a  party  to  their  violation  or  that 
they  affected  the  result  of  the  election,  and  we  contend  that  these 
statutory  directions  are  mere  directions  to  the  officers  whose  duty 
it  is  to  prepare  and  furnish  the  ballots  to  the  electors,  the  voters 
have  nothing  to  do  with  this  and  if  the  officers  make  an  error  in 
the  performance  of  his  duty  it  can  not  affect  the  electors,  acting 
in  good  faith,  unless  it  appears  that  the  result  is  affected  thereby. 

The  only  provisions  of  the  statute  of  this  state  which  are 
mandatory  are  those  which  provide  for  the  time  and  place  of 
holding  elections;  qualifications  of  voters  and  such  other  essential 
prerequisites  as  are  made  essential  to  the  validity  of  the  election. 
All  of  the  other  provisions  are  merely  directory  and  a  failure  to 
comply,  by  reason  of  ignorance,  mistake  or  otherwise  not  amount- 
ing to  an  actual  fraud  or  affecting  the  result  of  the  election  does 
not  afford  any  grounds  for  avoiding  the  election,  McCrane  v.  Nes 
Perce  County,  112  Pa.  312;  Jones  v.  State,  55  N.  E.  229;  State 
V.  Bemholtz,  76  N.  W.  662 ;  Cope  v.  Caldwell,  93  S.  W.  3 ;  Erwin  v. 
Benton,  87  S.  W.  291 ;  Blackmer  v.  Hildreth,  63  N.  E.  14;  Thomas 
v.  Adsit,  74  N.  W.  381 ;  Horsefall  v.  Schoel,  128  S.  W.  33;  Atfy. 
General  v.  Towne,  80  Atl.  116;  People  v.  Wood,  42  N.  E.  536; 
Town  V.  Haskell,  104  Pac.  56;  Short  v.  Gauger,  130  S.  W.  2.6t, 
Earl  v.  Lewis,  tj  Pac.  235;  State  v.  Elwood,  12  Wis.  551;  Smith 
V.  Harris,  18  Colo.  274;  Allen  v.  Glynn,  17  Colo.  338;  Schooler 
V.  Hogan,  168  111.  368;  Cook  v.  Fisher,  100  Iowa,  27;  Parvin  v. 
Wimberg,  130  In<l.  561;  Lindstrom  v.  Board,  94  Mich.  467; 
Bragden  v.  Navarra,  102  Mich.  529;  State  v.  Norris,  37  Nebr.  299; 
Miller  v.  Pennoyer,  23  Oregon,  364;  Ter.  ex  rel.  Giggins  v.  Steel, 
23  N.  W.  91  (D.  T.)  ;  State  ex  rel.  Little  v.  Langlie,  67  N.  W. 
958  (N.  D.) ;  Perry  v.  Hackney,  90  N.  W.  483  (N.  D.)  ;  Peabody 
V.  Burch,  89  Pac.   1016. 

Statutes  prescribing  the  dimensions  of  official  ballots,  the 
quality  and  color  of  paper  used,  the  character  of  the  type  and 
color  of  the  ink  used  in  printing  the  ballots  are  directed  to  the 
officers  whose  duty  it  is  to  prepare  the  ballots  and  it  is  held  that 
a  violation  of  the  law  in  any  of  these  res-pects  will  not  disfranchise 
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the  voters  who  make  use  of  the  ballots  supplied  to  them  by  the  ' 
election  officers.    Kirk  v.  Rhodes,  46  Calif.  398;  Kellogg  v.  Hack- 
man,  21  Pac.  325. 

Now  if  this  court  should  conclude  to  hold  that  this  provision 
of  the  statute  is  a  mandatory  one  then  we  contend  that  we  have 
strictly  complied  with  the  statute  by  placing  this  question  on  a 
ballot  separate  from  the  one  containing  the  names  of  the  candidates 
for  office  and  when  we  have  done  this  we  have  fully  complied 
with  the  spirit  and  -even  the  letter  of  the  law  as  the  only  purpose 
of  placing  this  question  on  a  separate  ballot  was  to  make  the 
question  a  non-political  one  and  divorce  it  from  any  and  all  po- 
litical or  party  influence  or  support  and  when  we  do  this  we  have 
fully  complied  with  the  law.  , 

It  has  not  been,  neither  will  it  be,  contended  that  any  fraud 
whatever  was  practiced  by  the  election  officers  and  we  contend  that 
where  such  mere  irregularities,  as  appear  in  this  case,  are  free 
from  fraud  and  collusion  and  do  not  have  the  effect  of  changing 
the  result  or  affecting  the  election  in  any  way  they  will  be  ignored 
by  the  courts  and  the  election  will  be  held  to  be  a  legal  election. 
Perry  v.  Hackney,  90  N,  W.  483  (N.  D.) ;  McCrary  on  Elections, 
Sees.  706,  724;  Altgelt  v.  Callaghan,   144  S.  W.   1166. 

Inasmuch  as  the  statute  does  not  provide  that  a  failure  to 
submit  said  question  on  a  separate  ballot  shall  render  the  election 
void,  and  no  fraud  being  charged  and  it  not  being  alleged  that  any 
elector  was  in  fact  misled,  the  election  cannot  be  declared  void. 
Murphy  v.  City  of  Spokane,  (Wash,)  117  Pac.  476;  Kunkle  v.  Col- 
man,  (Ind.)  92  N.  E.  61;  Brents  v.  Smith,  (111.)  95  X.  E.  484; 
State  V.  Miller,  (Okla,)  96  Pac.  747;  State  v.  Bunnell,  (Wis.) 
no  N.  W.  177;  18  Cyc.  362;  Altgelt  v.  Callahan,  (Tex.)  144  S. 
W.   1 166. 

The  statute  does  not  fix  or  impose  any  duty  upon  the  elector, 
'  but  is  a  statute  imjx>sing  a  duty  on  an  election  officer,  and  his 
failure  to  properly  perform  such  duty  cannot  have  the  effect  of 
disfranchising  the  electors.  State  v.  Millar,  (Okla.)  96  Pac.  747; 
Brents  v.  Smith,  (111.)  95  N.  E.  484;  State  v.  Bunnell,  (Wis.)  no 
N.  W.  177;  State  v,  Jones,  (Ind.)  55  N.  E.  229;  Horsefall  v. 
School,  (Mo.)  128  S.  W.  33;  Town  v.' Haskell,  (Okla.)  104  Pac. 
56;  Short  V.  Gauger,  (Tex.)  130  S.  W.  267;  Altgelt  v.  Callahan, 
(Tex.)    144  S,  W.   1 166. 
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We  cite  the  above  authorities  in  addition  to  the  authorities 
cited  in  the  brief  already  filed  herein,  even  at  the  risk  of  appearing 
to  be  prolix.  Hersh  v.  Wood,  148  N.  Y.  143;  Thomas  v..  Kent, 
74  N.  W.  381;  Merrill  v.  Reed,  (Conn.)  52  Atl.  409;  Kulp  v. 
Riley,  (Tex.)  89  S.  W.  957;  Peabody  v.  Burch,  (Kans.)  89  Pac. 
1016. 

Appellant's  assignment  of  error  is  not  sufficient  to  prevent 
any  question  to  this  court.  Stevens  v.  Faus.  20  S.  D.  367;  Scanlan 
V.  Rock,  (S.  D.)  125  N.  W.  638;  Hedlun  v.  Holy  Terror,  16  S. 
D.  261;  Schmidt  v.  Carpenter,  (S.  D.)  131  N.  W.  723;  State  v. 
Cleveland,  23  S.  D.  335. 

The  only  assignment  of  error  contained  in  appellant's  abstract 
is  as  follows:  "The  court  erred  in  the  following  particulars,  to- 
wit:  I.  In  sustaining  the  demurrer  to  the  notice  of  contest  herein, 
and  in  entering  judgment  thereon."  This  assignment,  we  sub- 
mit, is  wholly  insufficient  and  falls  far  short  of  performing  the 
function  of  an  assignment  of  error.  Franz  Falk  Brewing  Co.  v, 
Mielenz,  37  N.  W.  728. 

WHITING,  J.  At  the  annual  election  in  and  for  the  city  of 
Centerville,  the  question  of  permitting  the  sale  of  intoxicating 
liquors  at  retail  was  voted  upon.  The  canvassing  board  declared 
the  majority  of  the  ballots  to  have  been  cast  in  favor  of  permitting 
such  sale.  Appellant  brought  this  action  in  the  circuit  court  to 
contest  the  result  of  said  election  as  so  declared,  and,  for  grounds 
of  contest,  while  admitting  that  the  majority  of  the  ballots  as 
cast  were  in  favor  of  the  sale  of  liquor,  alleged  that  all  the  ballots 
cast  at  such  election  were  invalid,  and  should  not  have  been 
counted,  for  the  reason  that  the  said  question  was  submitted  upon 
the  same  ballot  ui>on  which  was  submitted  the  question  of  the 
adoption  of  a  city  ordinance.  A  copy  of  the  ballot  used  was  at- 
tached to  the  contest  petition  and"  shows  that  it  was  some  eigiit 
by  fourteen  inches  in  size,  printed  upon  one  side,  and  with  most 
of  the  ballot  covered  by  the  printing  of  the  proposed  ordinance 
which  occupied  three  ordinary  columns  on  said  ballot.  At  th^ 
foot  of  the  third  column  was  placed  the  usual  question  as  to 
whether  the  ordinance  should  be  passed,  together  with  the  words 
"Yes"  and  "No,"  and  squares  opposite  each  in  which  the  voter 
might  place  his  cross  .to  designate  his  vote.  Below  the  other 
two  columns  appeared  the  question  "Shall  intoxicating  liquors  be 
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sold  at  retail?"  with  the  words  '*Yes"  and  '*No"  and  like  squares 
within  which  to  designate  one's  vote  upon  tlie  question  of  the 
sale  of  liquor.  The  complaint  was  demurred  to  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  v\^s  sustained,  and  a  judgment  entered  dismissing 
the  contest.  It  is  from  the  judgment  and  order  sustaining  the 
demurrer  that  this  appeal   is  taken. 

There  is  a  special  provision  in  the  intoxicating  liquor  laws 
of  this  state  directing  that  the  question  of  the  sale  of  liquor 
"shall  be  submitted  upon  a  separate  ballot."  There  is,  however, 
no  express  provision  of  statute  declaring  that  failure  to  follow 
such  direction  shall  render  the  votes  cast  void  or  the  election  in- 
valid. Appellant,  however,  contends  that  said  provision  is,  from 
its  very  nature,  mandatory,  and  that  a  failure  to  comply  therewith 
renders  void  that  part  thereof  relating  to  the  sale  of  intoxicating 
liquors.  Respondent  in  the  case  at  bar  contends :  ( i )  That 
appellant  has  presented  no  sufficient  assignment  of  error  to  raise 
the  question  urged.  (2)  That,  inasmuch  as  the  statute  of  this 
state  provides  that  the  city  auditor  shall  prepare  the  ballots  to  be 
used  at  the  election,  and  have  the  same  at  his  office  subject  to 
inspection  for  the  period  of  three  days  prior  to  the  election,  and 
an  opportunity  was  thus  given  to  tho<;c  interested  to  ascertain  the 
proposed  form  of  ballot  and  to  take  steps,  in  accordance  with 
other  provisions  of  the  statute,  to  have  corrected  any  alleged 
errors  in  the  form  of  ballots,  appellant  was  estopped  after  election 
from  questioning  the  ballot  used.  (3)  That  there  was  a  sub- 
stantial compliance  with  the  statute  inasmuch  as  all  the  statute 
contemplated  was  that  the  ballot  upon  which  the  question  was 
submitted  should  be  separate  from  that  upon  which  appeared  the 
names  of  the  candidates  for  office.  (4)  That  the  ballots  were  valid 
because  the  statutory  provision  was  merely  directory,  and  a  failure 
of  the  city  auditor  to  follow  such  directions  should  not  work  the 
disfranchisement  of  the  innocent  voter,  especially  in  view  of  the 
fact  that  it  is  not  claimed  that  the  result  of  the  election  was 
actually  affected  thereby. 

[i]  There  is  no  merit  in  the  claim  that  the  assignment  of 
error  is  insufficient.  A  demurrer  was  interposed.  This  demurrer 
was  upon  one  ground  only.     The  demurrer  was  sustained.     Ap- 
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pellant  assigns  as  error  the  sustaining  of  the  demurrer.  We  can- 
not conceive  where  any  uncertainty  could  arise  as  to  the  question 
sought  to  be  raised. 

[2]  We  might  suggest  that  a  much  more  liberal  rule  should 
obtain  relating  to  the  sufficiency  of  an  assignment  of  error  than  to 
the  sufficiency  of  a  specification  of  error.  While  the  latter  should 
be  so  explicit  as  to  reveal  the  precise  question  presented  to  the 
trial  court  for  its  determination,  all  that  should  be  required  in  an 
assignment  of  error  is  that  such  assignment,  taken  in  connection 
with  the  brief  and  argument  accompanying  same,  present  clearly 
the  question  urged  upon  appeal. 

[3]  There  is  in  this  state  no  statue  providing  that  a  failure  to 
object  to  the  form  of  a  ballot  prior  to  election  shall  estop  one  from 
questioning  such  ballot  after  election.  Without  in  any  manner  in- 
timating our  views  upon  what  might  be  the  effect  of  such  neg- 
lect in  the  case  of  the  ordinary  ballot  used  upon  the  election  of 
public  officers,  we  are  clear  that  any  failure  to  object  to  the  form 
of  a  ballot  prepared  for  use  in  submitting  the  question  of  the  sale 
of  intoxicating  liquors  cannot  estop  an  interested  party  from  con- 
testing the  election  upon  the  ground  that  the  ballots  used  thereat 
were  invalid.  It  must  be  borne  in  mind  that  in  this  state  we  have 
prohibition  with  local  option  license,  thus  throwing  upon  those 
desiring  the  sale  of  liquors  the  burden  of  initiating  the  proceedings 
leading  up  to  election  (State  ex  rel.  Crothers  et  al.  v.  Barber,  19 
S.  D.  I,  loi  N.  W.  1078),  also,  that  it  takes  an  affirmative  vote 
of  a  majority  of  all  who  vote  at  the  election,  and  not  a  mere 
majority  of  those  voting  upon  this  question,  to  carry  the  election 
in  favor  of  licensing  the  sale  of  intoxicating  liquors  (State  ex 
rel.  Clark  v.  Stakke,  22  S.  D.  228,  117  N,  W.  129;  Id.,  22  S.  D. 
451,  118  N.  W.  703).  The  voter  who  opposes  the  ^sfranting  of 
license  need  not  vote  upon  the  license  question  at  all  in  order  to 
assist  in  the  defeat  of  license.  If  he  votes  for  some  candidate  for 
office,  thus  becoming  enrolled  as  a  voter  at  such  election,  he  is 
counted  as  effectually  against  license,  when  he  neglects  to  vote 
on  that  question,  as  when  he  casts  a  ballot  against  it.  It  follows 
that  there  is  not,  at  any  stage  of  the  election  proceedings,  any  af- 
firmative duty,  relating  to  the  license  question,  devolving  U|wn 
the  elector  who  opposes  the  granting  of  license.  He  certainly  can 
lose  no  right  or  advantage  through  any  defect  in  the  ballot  used 
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upon  the  submission  of  this  question,  and  it  is  therefore  not  for 
him  to  investigate  the  form  of  ballot  that  has  been  prepared  for 
use,  and  he  can  lose  no  right  through  his  failure  to  investigate. 

[4]  Respoadents  urge  that  the  only  reason  why  the  statute 
requires  this  question  to  be  submitted  upon  a  separate  ballot  is  in 
order  that  it  may  be  separated  from  the  political  questions  arising 
in  connection  with  the  election  of  municipal  officers ;  that  the  stat- 
ute did  not  contemplate  any  more  than  a  ballot  separate  from  the 
ballot  used  for  election  of  officers;  .that  there  was  therefore  a 
substantial  compliance  with  the  statute,  and  at  least  a  compliance 
with  the  spirit  of  the  law.  There  would  be  some  merit  in  re- 
spondents' argument  if  they  had  not  started  from  the  wrong, 
premise.  The  use  of  the  separate  ballot  was  clearly  not  for  the 
purpose  of  separating  this  question  from  politics.  Common  ex- 
perience would  teach  any  member  of  the  Legislature  that  he  could 
not,  in  any  degree  whatsoever,  by  mere  use  of  separate  ballots, 
accomplish  the  separation  of  this  question  from  other  matters  to 
be  voted  upon  at  the  same  election.  There  is  one  thing,  however, 
that  can  be  accomplished  by  the  use  of  a  separate  ballot,  and  that 
is  the  calling  of  the  voter's  attention  directly  and  specifically  to 
the  question  submitted  thereon.  This  was  clearly  what  was  sought 
in  the  enactment  of  the  statute  requiring  the  separate  ballot.  It 
follows  that  the  submission  of  this  question  in  connection  with  a 
long  ordinance,  especially  in  the  form  in  which  the  ballot  was 
printed,  was,  if  possible,  even  more  in  conflict  with  the  spirit  of 
the  law  than  would  have  been  its  submission  upon  the  ballot  used 
for  election  of  officers ;  and  it  certainly  was  in  utter  disregard  of 
the  letter  of  our  law. 

[5]  The.  final  contention  of  respondents  raises  a  question  of 
the  highest  importance,  as  the  principles  of  law  involved  are  far 
reaching  in  their  application  to  elections.  It  is  only  their  impor- 
tance that  warrants  our  doing  more  then  referring  to  the  opinion 
of  this  court  in  Hughes  v.  Hill  et  al.,  138  N.  W.  290,  de- 
cided at  this  term.  The  failure  to  provide  the  proper  ballot  was 
the  fault  of  a  public  officer.  There  was  no  allegation  that  any 
voter  was  misled.  'No  question  of  defective  marking  of  ballots 
is  before  us.  There  is  no  dispute  as  to  how  the  majority  voted. 
The  sole  question,  then,  is  whether  or  not  the  provision  requiring 
a  separate  ballot  is  mandatory  or  merely  directory.     The  follow- 
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ing  statement  of  the  law  as  given  in  the  case  of  Horsefall  et  al. 
V.  School  District,  etc.,  143  Mo.  App.  545,  128  S.  W.  34,  is  that 
usually  found  in  opinions  and  text-books :  "We  think  it  may  now 
be  said  to  be  the  established  rule  in  this  ^tate,  as  it  i-s  generally  in 
other  jurisdictions,  that,  when  a  statute  expressly  declares  any 
particular  act  to  be  essential  to  the  validity  of  an  election,  then 
the  act  must  be  performed  in  the  manner  provided,  or  the  election 
will  be  void;  also,  if  the  -statute  provides  specifically  that  a 
ballot  not  in  a  prescribed  form  shall  not  be  counted,  then  the 
provision  is  mandatory,  .and  the  courts  will  enforce  it,  but  if  the 
statute  merely  provides  that  certain  things  shall  be  done,  and 
does  not  prescribe  what  results  shall  follow  if  these  things  are  not 
done,  then  the  provision  is  directory  merely,  and  the  final  test  as 
to  the  legality  of  either  the  election  or  the  ballot  is  whether  or  not 
the  voters  have  been  given  an  opportunity  to  express,  and  have 
fairly  expressed,  their  will.'*  See,  also,  McGrane  v.  County,  etc., 
18  Idaho,  714,  112  Pac.  316,  32  L.  R.  A.  (N.  S.)  730,  Ann.  Cas. 
1912A,  165;  Short  V.  Gouger,  (Tex.  Civ.  App.)  130  S.  W.  267. 
What  seems  to  us  to  be  the  true  rule  is  laid  down  in  the  following 
from  the  opinion  of  the  court  in  the  case  of  Perry  v.  Hackney,  1 1 
N.  D.  154,  90  N.  W.  485:  "The  statute  under  consideration  is, 
then,  not  in  terms  mandatory;  but  it  is  well  settled  that  the  em- 
ployment of  express  words  is  not  always  necessary  to  give  it  that 
character.  'Where  the  aim  and  purpose  of  the  lawmaking  power 
would  be  plainly  defeated  if  the  command  to  do  the  thing  in  a 
particular  manner  did  not  imply  an  inhibition  to  do  it  in  any  other, 
no  doubt  can  be  entertained  as  to  the  mandatory  character  of  the 
statute/  23  Am.  &  Eng.  Enc.  Law,  pp.  453,  454,  and  cases  cited. 
The  proper  test  for  distinguishing  mandatory  from  directory  pro- 
visions in  election  laws  is  well  stated  by  the  Supreme  Court  of 
Indiana  in  Parvin  v.  Wimberg,  130  Ind.  568,  30  N.  E.  790,  15  L. 
R.  A.  775,  30  Am.  St.  Rep.  254,  as  follows:  *If  a  statute  ex- 
pressly declares  any  particular  act  to  be  essential  to  the  validity 
of  an  election,  or  that  its  omission  shall  render  the  election  void, 
the  courts,  whose  duty  it  is  to  enforce  the  law  as  they  find  it,  must 
so  hold,  whether  the  particular  act  in  question  goes  to  the  merits 
or  affects  the  result  of  the  election  or  not;  for  such  a  statute  is 
mandatory,  and  the  court  cannot  enter  into  the  question  of  its 
policy.     On  the  other  hand,  if  a  statute  simply  provides  that  cer- 
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tain  things  shall  be  done  within  a  particular  time  or  in  a  particular 
manner,  and  does  not  declare  that  their  performance  shall  be  es- 
sential to  the  validity  of  an  election,  they  ivill  be  regarded  as 
mandatory  if  they  affect  the  merits  of  the  election,  and  as  direc- 
tory only  if  they  do  ^wt  affect  its  merits/  "  We  also  approve  the 
following  from  the  case  of  Jones  v.  State  ex  rel.  Wilson,  153  Ind. 
440,  55  N.  E.  229:  "All  provisions  of  the  election  law  are  man- 
datory, if  enforcement  is  sought  before  election  in  a  direct  pro- 
ceeding for  that  purpose;  but  after  election  all  should  be  held 
directory  only,  in  support  of  the  results,  unless  of  a  character  to 
effect  an  obstruction  to  the  free  and  intelligent  casting  of  the  vote 
or  to  the  ascertainment  of  the  result,  or  unless  the  proznsions  affect 
an  essential  element  of  the  electimi,  or  unless  it  is  expres-sly  de- 
clared by  the  statute  that  the  particular  act  is  essential  to  the 
validity  of  an  election,  or  that  its  omission  shall  render  it  void." 

Keeping  in  view  the  fact  that  the  clear  purpose  of  the  statute- 
was  to  call  the  attention  of  each  and  every  voter  to  the  specific 
question  submitted  to  him,  and  to  put  it  before  him  so  that  there 
could  be  no  chance  for  him  to  confuse  it  with  any  other  matter 
submitted  at  the  election — in  fact,  that  the  purpose  was  to  make 
the  voting  upon  this  question  an  election  separate  and  distinct 
from  any  other  election  held  at  the  same  time  and  place — it  be- 
comes apparent  that  this  provision  of  statute  does  "aflPect  the  mer- 
its of  the  election,"  that  it  does  "affect  an  essential  element  of  the 
election."  This  being  true,  a  court  will  not  investigate  to  ascer- 
tain whether  or  not  the  disregard  of  this  "essential  element"  going 
as  it  does  to  "the  merits  of  the  election"  did,  in  fact,  in  a  given 
case  affect  the  apparent  result  of  the  election.  A  case  very 
similar  in  principle  to  this  was  that  Gomez  v.  Timon  et  al.  (Tex. 
Civ.  App.)  128  &.  W.  656.  We  quote  from  the  syllabus.  "Rev. 
St.  art.  3388,  as  amended  by  Acts  31st  Leg.  c.  29,  provides  that 
votes  at  a  local  option  election  shall  be  by  official  ballot  having 
printed  or  written  at  the  top  thereof  the  words  'official  ballot/ 
which  ballot  shall  have  written  or  printed  thereon  the  words  'itr 
prohibition'  and  'against  prohibition.'  It  further  provides  that  the 
voter  shall  be  furnished  by  the  presiding  officer  with  one  ballot, 
and  shall  not  be  permitted  to  depart  with  such  ballot,  and  that 
those  favoring  prohibition  shall  erase  the  words  'against  prohi- 
bition' and  those  opposing  it  shall  erase  'for  prohibition,"  and  none 
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but  official  ballots  shall  be  received  and  counted.  Held,  that  the 
provisions  of  the  statute  as  to  the  character  of  the  ballots  used' 
were  mandatory  so  that  a  local  option  election  was  void  where  the 
ballots  did  not  have  the  words  'official  ballot'  thereon,  and  in 
which  two  ballots  were  given  to  each  voter  marked  respectively 
*for  prohibition,'  and  'against  prohibition,'  the  voters  voting  one 
of  such  ballots  and  retaining  the  other  in  their  possession.''  It 
is  very  clear  that  the  provision  of  the  law  declaring  that  none  but 
the  official  hallot  should  be  counted  was  not  the  controlling  feature 
in  this  case.  The  ballots  came  from  the  proper  officers  and  in 
fact  were  the  "official  ballots/'  but  such  ballots  failed  to  comply 
with  the  provisions  of  the  law  in  two  respects ;  one  of  which,  the 
having  of  the  words  ''official  ballot"  thereon,  might  perhaps  have 
been  held  merely  directory,  the  other  of  which,  the  using  of  two 
ballots  instead  of  one,  went  to  an  ''essential  element"  of  the  law, 
and  could  not  be  disregarded  whether  it  actually  affected  the  re- 
sult of  the  election  or  not. 

The   judgment  of   the  trial   court   and   order   sustaining   the 
'demurrer  are  reversed.         , 

HANEY,  J.,  dissenting. 


SHEAFE,    Respondent,   v.   ZASTROW,   Appellant. 
(138  N.  W.   16.) 

Sales — Action    for    Purchase    Prices— Directed     Verdict — Pleading 
Rescission — Proof. 

In  an  action  for  price  of  a  heating  plant  sold  under  express 
warranty,  defendant's  evidence  supported  his  counterclaim  that 
plant  was  valueless,  and  counterclaim  sought  recovery  back  of 
part  of  purchase  money  admittedly  paid  by  defendant.  Held, 
that  defendant,  without  having  pleaded  or  proved  a  rescission 
of  the  contract,  was  entitled  to  have  jury  pass  on  his  right 
to  recover  the  payment  made,  regardless  of  other  elements  of 
damages  pleaded  by  him. 
Sale-— Ck>niiterclaim  for  Part  Payment  Made— -Safficiency —  Al- 
legation of  Value— Warranty. 

In  an  action  for  price  of  a  heating  plant,  a  counterclaim  to 
recover  part  payment  made  is  not  bad  for  failing  to  allege 
what  would  have  been  the  value  of  the  plant  if  as  warranted, 
it  containing  an  allegation  of  contract  price,  which  is  equivalent 
to  an  allegation  of  such  value. 
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8.     Sale—Warranty    Contract*— Amending    Answer   to    Show    Inkplied 
Warranty. 

Where  a  sale  contract  contained  written  warranties,  there 
could  be  no  implied  warranty.  Held,  trial  oourt  did  not  err  in 
refusing  to  allow  defendant  to  amend  his  answer  to  show  an 
implied  warranty. 

(Opinion  filed  October  25,   1912.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  Frank  Mc- 
NuLTY,  Judge. 

Action  by  M.  W.  Sheafe  against  August  Zastrow,  to  recover 
balance  of  purchase  price  of  a  heating  plant.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Anderson  &   IVaddel,   for  Appellant. 

Under  the  terms  of  Exhibit  A,  the  contract  of  purchase,  it  is 
expressly  warranted  and  agreed  that  all  work  is  to  be  done  in  a 
workmanlike  manner  and  that  material  used  is  not  defective  anc 
that  the  furnace  is  to  be  of  sufficient  size  to  heat  the  lower  floor  to 
a  temperature  of  70  degrees  and  the  upper  floor  to  a  temperature 
of  60  degrees  in  all  weather  where  the  thermometer  does  nc  L 
regi'ster  more  than  25  degrees  below  zero,  providing  that  sufficient 
fuel  and  the  proper  management  of  the  furnace  is  used.  These 
conditions  were  agreed  to  by  appellant  when  he  signed  Exhibit  A 
and  he  further  agreed  in  effect  that  when  these  conditions  were 
fulfilled  that  he  would  make  the  payment  provided   for  therein. 

Under  the  law  the  burden  is  on  plaintiff  to  not  only  plead 
but  prove  a  performance  on  his  part  of  the  conditions  of  the  con- 
tract on  which  he  relies.  9  Cyc.  p.  720;  Deering  v.  Claypool, 
(Neb.)  89  N.  W.  373;  Irrigation  Co.  v.  Wilson,  57  Neb.  396,  77 
N.  W.  762;  Palmer  v.  Sawyer,  114  Mass.  i ;  Couch  v.  Ingersoll,  2 
Pick.  292;  Gardiner  v.  Corson,  15  Mass.  500;  Hopkins  v.  Younfi^, 
II  Mass.  302;  Hoy  v.  Hpy,  44  111.  469;  Jones  v.  Perot,  19  Colo. 
141,  34  Pac.  728;  Ellsworth  v.  Buell,  4  Ind.  555;  Louisville  v. 
Muldoon,  94  Ky..46,  22  S.  W.  847;  Cleaveland -v.  Moore,  9  B. 
Mon.  378;  Morgan  v.  Driggs,  3  La.  Ann.  124;  Henry  v.  Sacra- 
mento, 116  Cal.  628,  48  Pac.  728;  Speer  v.  McLaughlin,  11  Ark. 
732;  Becker  v.  Sweetzer,  15  Minn.  427;  Ackley  v.  Richman,  10 
N.  J.  L.  304;  Oakley  v.  Morton,  11  N.  Y.  25,  26  A.  Dec.  49; 
Brown  v.  Colie,  i  E.  D.  Smith,  265;  Williams  v.  Healey,  (N.  Y.)  :. 
Den.   363;   Ball  v.   Bond,  26  Ore.   14,   37   Pac.   70;   Bradford   v. 
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Gray,  (Tenn.)  3  Yerg.  463;  Goldsborough  v.  Orr,  (U.  S.)  8 
Wheat.  217,  5  L.  Ed.  600;  Tucker  v.  Woods,  (N.  Y.)  7  Am.  Dec. 
305- 

We  contend  that  there  was  an  implied  warranty  arising  from 
the  undisputed  evidence  in  this  case.  As  to  whether  or  not  the  de- 
fendant might  avail  himself  of  this  implied  warranty  in  the  absence 
of  pleading  it  in  his  answer  in  the  first  instance  is  a  question  upon 
which  we  believe  the  authorities  are  not  in  entire  harmony.  In  the 
case  of  Ideal  Heating  Co.  v.  Kramer,  (Iowa)  102  N.  W.  840, 
we  find  a  case  which  it  occurs  to  us  is  on  all  fours  with  the  case 
at  bar.  Fitzgerald  v.  La  Porte,  (Ark.)  40  S.  W.  261 ;  Smith  v. 
Clark,  58  Mo.  145;  2  Mechem  on  Sales,  Par.  1344;  Section  1329 
Civil  Code  S.  D. 

Section  150  of  the  Code  of  Civil  Procedure  provides: 

"The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any  pleading, 
process  or  proceeding,  etc." 

It  is  true  that  the  matter  of  granting  or  denying  applications 
for  leave  to  amend  are  largely  discretionary  with  the  trial  court, 
but  it  is  also  true  that  trial  courts  may  abuse  such  discretion  and 
when  they  do  this  court  will  review  their  acts.  At  the  time  of  the 
application  for  leave  to  make  the  first  amendment  (Abst.  folios 
90-1-2-3-4-5),  it  had  been  clearly  established  without  objection  that, 
the  respondent  was  at  the  time  of  the  entering  into  the  contract  the 
manufacturer  of  the  furnace  in  question  and  was  engaged  in  the 
business  of  selling  the  same;  that  the  appellant  had  never  seen 
the  furnace  before  he  purchased  it,  had  never  inspected  it  or  had 
any  opportunity  of  inspecting  the  same  or  any  other  furnace  of 
the  same  make.  Thus  we  contend  that  by  the  undisputed  evidence 
and  without  objection  the  appellant  had  established  facts  sufficient 
under  our  statute  and  the  decisions  hereinbefore  referred  to,  to 
get  the  benefit  of  the  statutory  implied  warranty.  Under  such  cir- 
cumstances we  believe  that  the  benefit  should  have  been  given  to 
the  appellant,  irrespective  of  his  failure  to  specifically  plead  the  same 
in  the  first  instance,  and  even  though  he  had  failed  to  ask  leave 
to  amend  the  pleading  to  conform  to  the  evidence.  But  having 
made  such  motion  it  seems  to  us  that  the  court  in  denying  the 
same  was  clearly  contravening  the  spirit  and  the  intent  of  our 
ll_Vol.   30.  S.  D. 
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Statute  relating  to  amendments.  This  respondent  was  in  court 
to  recover  what  he  claimed  to  be  the  purchase  price  of  this  fur- 
nace. The  facts  upon  which  the  implied  warranty  must  rest,  if 
at  all,  were  proven  by  the  testimony  of  respondent  and  that  of  his 
agent,  Mr.  Dodds. 

What  we  have  said  relative  to  the  court's  refusal  to  permit 
the  first  amendment  we  think  applies  equally  to  its  refusal  to 
permit  the  second  amendment. 

Sears  &  Potter,  and  Mark   W.  Sheaf e,  Jr.,  for  Respondent. 

Two  and  only  two  courses  were  open  to  appellant  for  his 
defense  and  he  must  plead  and  prove  the  defense  relied  upon  to 
defeat  respondent's  suit.  He  must  either  rescind  the  contract  and 
counterclaim  for  the  amount  already  paid  on  the  property,  or  he 
must  plead  a  counterclaim  for  breach  of  warranty  and  prove 
damages  by  reason  of  the  breach.  Neither  defense  was  pleaded 
nor  proven  and  the  trial  court  had  no  other  alternative  than  to 
direct  a  verdict  for  plaintiff  and  respondent. 

Appellant  contends  in  his  brief  that  the  undisputed  evidence  ' 
shows  the  furnace  worthless.  Brief  folio  22.  He  evidently  has 
overlooked  the  fact  that  he  used  the  plant  as  installed  from  the 
date  of  the  completed  installation,  on  or  about  November  17,  1909, 
to  March  4,  1910,  and  that  the  reason  it  was  not  used  longer 
was  because  no  fire  was  needed  in  the  house  and  appellant  re- 
moved his  family  from  the  state  of  South  Dakota  to  Montana. 
Abst.  folios  162-4.  This  does  not  show  that  the  heating  plant 
as  installed  was  entirely  worthless  as  such.  The  respondent  met 
the  burden  of  proof  and  proved  that  he  had  fulfilled  all  the  con- 
ditions precedent,  to-wit:  the  selling,  delivering  and  installing  of 
the  heating  apparatus. 

There  can  be  no  question  but  what  the  purchase  contract, 
Exhibit  A,  contains  an  express  warranty  and  that  being  the  case, 
it  is  a  general  rule  of  law  that  an  express  warranty  in  a  written 
contract  excludes  any  question  of  an  implied  warranty. 

35  Cyc.  39:^,  the  author  in  discussing  the  question  of  express 
and  implied  warranties,  says: 

"An  express  warranty  excludes  an  implied  warranty  on  the 
same  or  a  closely  related  subject.  Thus  an  express  warranty  of 
quality  excludes  an  implied  \varranty  of  fitness  for  the  purposes 
intended." 
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The  same  facts  apply  to  an  express  warranty.  In  order  to 
recover  for  breach  of  warranty,  the  party  alleging  the  breach  must 
allege  the  value  of  the  property  if  as  warranted  and  this  appellant 
failed  to  do  in  any  manner. 

Appellant  cites  authorities  to  uphold  the  doctrine  that  there 
are  certain  implied  warranties  running  with  the  sale  of  a  com- 
modity in  which  the  seller  deals.  Granting  for  the  sake  of  argu- 
ment that  this  be  true,  as  before  stated,  appellant  is  not  in  a 
position  to  take  advantage  of  any  implied  warranty  or  expressed 
warranty,  he  not  having  set  up  a  proper  counterclaim  upon  which 
any  relief  can  be  based.  The  allegations  of  the  counterclaim  as 
set  up  are  not  directed  to  any  facts  which  would  be  a  proper 
foundation  for  the  allowance  of  damages  even  if  they  were  true 
nor  was  there  any  evidence  to  support  any  of  the  allegations  of  the 
counterclaim. 

In  the  case  of  Acme  Harvester  Machine  Co.  v.  Barkley,  ii8 

N.  W.  690,  in  which  practically  the  same  circumstances  arose,  this 

court  held,  that  an  answer  is  insufficient  as   a  counterclaim   for 

damages  for  breach  of  warranty  where  it  fails  to  allege  what  the 

,  value  of  the  property  would  have  been  if  as  warranted. 

SMITH,  J.  This  is  an  appeal  by  defendant  from  a  directed 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  new 
trial.  The  complaint  alleges,  in  substance:  That  the  defendant 
requested  the  plaintiff  to  install  a  certain  heating  plant  in  the  de- 
fendant 's  house  in  the  town  of  Waubay .  That,  upon  such  request, 
the  plaintiff  did  the  work  and  furnished  the  material  as  agreed, 
and  that  the  heating  plant  was  of  the  reasonable  value  of  $320. 
That  the  defendant  has  paid  $150  upon  the  purchase  price  of  the 
same,  and  demands  recover^'  of  the  balance  due  upon  the  purchase 
price. 

The  contract  under  which  the  heating  plant  was  furnished  is 
not  fully  set  out  or  alleged  in  the  complaint,  but  was  introduced 
by  the  plaintiff  in  evidence  ,and  is  as  follows:  "Watertown,  S. 
D.  October  18,  1909.  For  and  in  consideration  of  the  sum  of 
three  hundred  and  twenty,  I,  M.  W,  Sheafe,  do  hereby  agree  to 
sell,  deliver  and  install,  ready  for  use  to  August  Zastrow  of  Wau- 
bay, S.  D.,  one  smoke  consumer  heater  and  ventilator.  It  is  ex- 
pressly understood  that  all  work  is  guaranteed  to  be  done  in  a 
workmanlike  manner.      We   guarantee   material    used   against   all 
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defects,  and  agree  to  replace  any  or  all  parts  within  five  years, 
with  the  exception  of  the  grate  bars  and  gas  generator,  and  should 
these  for  any  reason  give  out,  we  agree  to  replace  the  same  .at 
actual  cost  price  to  us.  All  hot  air  pipes  are  to  be  properly  cov- 
ered with  asbestos  paper  and  the  furnace  is  to  be  of  sufficient  size 
to  heat  th<!  house  in  which  it  is  installed  to  a  temperature  of  70 
degrees  in  all  weather,  where  the  thermometer  does  not  register 
more  than  25  degrees  below  zero,  providing  sufficient  fuel  and 
proper  management  of  the  furnace  is  used.  It  is  expressly  un- 
derstood that  the  second  floor  be  heated  by  the  vent  system  and 
we  do  not  agree  to  heat  same  .to  more  than  60  degrees.  I,  August 
Zastrow,  purchaser,  agree  to  the  above  conditions  in  buying  one 
smoke   consumer  heater   and   ventilator,   one   furnace   and   hereby 

agree  to  pay  the  sum  of  $320.00  for  the  same  as  follows :    $ 

to  be  paid  when  the  furnace  is  delivered  and  riser  pipes  put  in 
place,  the  balance  $320  to  be  paid  when  the  furnace  is  installed 
and   tested.      August   Zastrow." 

The  answer  is  somewhat  lengthy,  and  we  need  only  state  so 
much  thereof  as  will  enable  us  to  determine  the  theory  upon  which 
it  appears  to  have  been  framed.  The  introductory  sentence  is: 
''Comes  now  the  above-named  defendant,  and,  for  his  answer  to 
plaintiff's  complaint  herein,  respectfully  admits,  denies,  alleges, 
and  shows  to  the  court  as  follows:"  "Admits  the  installation  of 
the  heating  plant  and  the  payment  of  $150  thereon,  and  alleges 
that  the  plant  was  furnished  under  a  written  contract  which  guar- 
anteed that  the  same  should  be  built  in  a  good  and  workmanlike 
manner,  that  the  material  therein  was  to  be  of  the  best  quality, 
free  from  defects,  and  that  the  plant  when  installed  should  be  of 
sufficient  size  to  heat  the  house  to  not  less  than  70  degrees,  pro- 
vided the  thermometer  did  not  register  more  than  25  degrees 
below  zero.  The  answer  further  alleges  that,  after  entering  into 
said  contract,  plaintiff  did  pretend  to  install  in  defendant's  house 
a  heating  plant,  but  that  the  same  has  entirely  failed  to, heat  said 
house  in  accordance  with  the  provisions  of  said  contract,  and  that 
in  truth  and  in  fact  it  has  been  impossible  to  live  in  said  house 
during  the  fall  and  winter  of  1909  by  reason  of  the  plant  failing 
to  furnish  sufficient  heat ;  that  the  upstairs  in  said  house  during  all 
of  said  time  has  been  uninhabitable  by  reason  of  such  failure,  and 
that  the  downstairs  during  a  great  portion  of  said  time  has  been 
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uncomfortable,  notwithstanding  the  fact  that'  during  all  of  said 
time  said  heating  plant  has  been  furnished  with  abundance  of 
fuel  and  has  been  as  well  managed  as  could  be;  that  at  no  time 
during  said  period  while  the  thermometer  was  not  to  exceed  15 
degrees  below  zero  has  it  been  possible  to  heat  the  upstairs  in 
said  house  to  a  degree  to  exceed  30  degrees,  and  at  no  time  has 
it  been  possible,  with  the  thermometer  not  to  exceed  15  degrees 
below  zero,  to  heat  the  downstairs  of  said  house  to  a  degree  to 
exceed  60  degrees ;.  that  said  heating  plant  was  not  built  in  .1 
workmanlike  manner,  but  was  so  poorly  and  defectively  con- 
structed that  it  is  entirely  useless  and  of  no  value ;  *  *  *  that 
the  steam  tank  placed  between  the  furnace  and  the  brickwork  in 
what  is  known  as  the  hot  air  chamber  is  so  poorly  and  defectively ' 
constructed  that  thi  same  will  not  hold  water,  but  will  leak  the 
same  out  nearly  as  fast  as  it  can  be  put  in,  and  will  partially  put 
out  the  fire,  and  that  all  the  water  fixtures  connected  with  said 
furnace  and  heating  plant  are  so  defectively  constructed  that  they 
are  leaky  and  of  no  value ;  that  the  arrangement  connected  with 
said  furnace  for  the  circulation  of  hot  and  cold  air  is  so  unskill- 
fully  and  defectively  constructed;  that  the  same  does  not  properly 
operate,  and  does  not  cause  the  hot  and  cold  air  to  propertly 
circulate;  that  said  plant  is  further  so  defectively  and  unskillfully 
constructed  that  during  a  great  portion  of  the  time  certain  ob- 
noxious gases  form  in  the  hot  air  chamber,  and  come  into  the  room 
through  the  hot  air  pipes,  to  the  great  discomfort  of  defendant  and 
his  family,  and  to  the  detriment  of  their  health;  that  the  smoke 
consumer  is  so  unskillfully  and  defectively  constructed  that  it 
does  not  consume  the  smoke  or  any  part  thereof,  specifically  denies 
that  said  heating  plant  was  of  the  value  of  $320  or  any  other 
sum  whatsoever,  and  alleges  that  the  same  was  totally  and  entirely 
worthless."  The  answer  then  proceeds:  **And  for  a  counter- 
claim and  set-off  to  the  pretended  cause  of  action  set  out  in  plain- 
tiff's complaint  defendant  alleges  that  by  reason  of  said  unskillful 
and  umcorkmanlike  and  faulty  construction  of  said  heating  plant, 
as  hereinbefore  specifically  stated  and  alleged,  he  has  been  dam- 
aged by  reason  of  his  inability  to  rent  any  j>ortion  of  his  upstairs 
for  a  perio<l  of  two  months  in  the  sum  of  $70;  that  by  reason 
of  the  discomfort  and  loss  of  health  suffered  during  said  time  by 
defendant  and  his  family,  on  account  of  the  failure  of  said  heat- 
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ing  plant  to  furnish  sufficient  heat,  and  by  reason  of  the  obnox- 
ious gases  thrown  into  the  rooms  by  reason  of  the  faulty  con- 
struction thereof  he  has  been  damaged  in  the  further  sum  of  $500 ; 
that  by  reason  of  cutting  holes  in  the  floors  of  defendant's  house 
by  plaintiff  in  installing  of  said  heating  plant  defendant  has  been 
further  damaged  in  the  sum  of  $100;  that,  by  reason  of  the  pay- 
ment of  defendant  to  plaintiff  for  and  on  account  of  said  contract 
as  aforesaid,  defendant  was  damaged  in  the  sum  of  $150,  making 
defendant's  counterclaim  in  the  aggregate  the  sum  of  $820.  Where- 
fore, defendant  prays  judgment  that  the  plaintiff  take  nothing  by 
this  action,  and  that  defendant  have  and  recover  of  plaintiff  the 
sum  of  $820  besides  his  costs  and  disbursements  in  this  action.*' 
At  the  trial  plaintiff  introduced  evidence  that  he  sold  to  the  de- 
fendant and  installed  in  his  house  the  heating  plant  described  in 
the  complaint,  and  had  not  been  paid  for  the  same,  except 
the  sum  of  $150,  and  rested  his  case. 

The  defendant,  under  the  allegations  of  the  answer,  offered  a 
large  amount  of  evidence  tending  to  prove  that  the  heating  plant 
did  not  fulfill  the  requirements  of  the  contract;  that  it  failed  to 
heat  the  lower  part  of  the  house  to  exceed  62  degrees  above  zero 
when  the  thermometer  was  above  25  degrees  below  zero ;  and  that 
the  heating  plant  was  not  constructed  in  a  good  and  workman- 
like manner,  and  that  it  failed  in  every  respect  to  comply  with 
the  terms  of  the  contract.  Most  of  this  evidnice  appears  to  have 
been  admitted  over  the  objections  of  the  plaintiff. 

[i]  At  the  close  of  all  the  evidence,  plaintiff  moved  the 
court  to  direct  the  jury  to  return  a  verdict  for  the  plaintiff  upon 
the  grounds :  "That  there  is  no  evidence  showing,  or  tending  to 
show,  the  rescission  of  the  contract  in  this :  that  the  evidence  con- 
clusively shows  that  the  defendant  has  retained  possession  of  the 
article  sold  ,and  is  still  retaining  the  same,  and  has  never  offered 
to  return  it,  and  that  there  was  no  evidence  excusing  or  tending 
to  excuse  such  offer  of  return."  In  support  of  this  ruling,  the 
plaintiff  contends  that  the  defendant  failed  to  plead  any  breach 
of  warranties  contained  in  the  contract,  and  had  failed  to  res- 
cind the  contract,  and  had  failed  to  plead  any  sufficient  counter- 
claim under  which  he  could  recover  damages  in  the  action.  It 
is  defendant's '  contention  that  the  facts  alleged  in  the  counter- 
claim and  supported  by  the  evidence  entitle  him  to  recover  dam- 
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ages  by  reason  of  the  plaintiff's  failure  to  comply  with  the  terms 
of  the  warranty,  and  that  the  court  erred  in  directing  a  verdict 
for  the  plaintiff.  A  considerable  portion  of  the  briefs  of  counsel 
of  both  appellant  and  respondent  is  devoted  to  a  discussion  of 
th"e  law  of  rescission,  but  we  fail  to  see  that  the  doctrine  of  re- 
scission has  any  application  whatever  to  the  questions  presented  by 
the  record  upon  this  appeal.  No  attempted  rescission  is  pleaded 
in  the  answer,  nor  is  any  such  attempt  disclosed  by  the  evidence 
in  the  record.  It  seems  plain  to  us,  therefore,  that  the  specific 
grounds  upon  which  the  plaintiff  moved  for  direction  of  a  ver- 
dict at  the  close  of  the  evidence  were  wholly  irrelevant  to  any 
issue  before  the  court,  and  the  ruling  of  the  court  seems  to  have 
been  wholly  upon  the  fact  that  there  had  been  no  rescission  alleg- 
ed or  proved,  and  that  defendant  still  retained  the  heating  plant, 
and  had  not  offered  to  return  it,  and  had  offered  no  evidence  ex- 
cusing or  tending  to  excuse  such  offer  of  return.  It  seems  to 
us  perfectly  clear  that  defendant  neither  in  his  answer  nor  in 
his  evidence  attempted  to  rely  upon  the  doctrine  of  rescission.  It 
seems  enmlU-  plain  to  our  minds  that  the  defendant's  answer  seeks 
to  plead  the  warranties  contained  in  the  contract,  and  to  allege 
a  breach  thereof  to  the  defendant's  damage.  It  is  true  the  ans- 
wer in  its  introductory  paragraph  merely  "admits,  denies,  alleges 
and  shows  the  court  as  follows,"  and  thereupon  proceeds  to  allege 
the  contract  with  warranties  and  the  broach  thereof,  alleges  the 
contract  price  to  be  $320,  and  specifically  alleges  that  the  heating 
plant  was  not  of  the  value  of  $320  but  was  totally  and  entirely 
worthless,  and  for  a  counterclaim  and  set-off  alleges  that  by 
reason  of  said  unskillful  and  unworkmanlike  construction  of  said 
heating  plant,  "as  hereinbefore  specifically  stated  and  alleged,"  he 
has  been  damaged  in  certain  specific  sums,  among  which  is  the 
payment  of  $150  on  the  contract  price  of  the  plant,  and  at  the  con- 
clusion of  the  answer  prays  judgment  tliat  plaintiff  take  nothing 
by  his  action,  and  that  defendant  have  and  recover  of  plaintiff 
his  damages  in  the  sum  of  $820,  with  costs  and  disbursements. 
But  that  this  answer,  although  draw^i  in  a  somewhat  unusual  and 
peculiar  manner,  was  sufficient  as  pleading  a  counterclaim  for 
damages,  we  have  no  doubt.  We  are  not  called  upon  at  this  time 
to  determine  whether  defendant  might  be  entitled  to  recover 
all  the  items  of  damage  alleged.     It  is  sufficient  for  the  purposes 
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of  this  appeal  to  note  that  if  the  allegations  of  the  defendant's 
coimterclaim  were  proved,  and  there  is  evidence  in  the  record 
tending  to  sustain,  it,  namely,  that  the  heating  plant  as  such  was 
absolutely  of  no  value  whatever,  the  defendant  would  be  entitled 
to  recover  at  least  the  amount  paid  by  him  on  the  purchase  price. 
Thresher  Co.  v.  Shirmer,  122  Iowa,  699,  98  N.  W.  504;  Mc- 
Connell  v.  Lewis,  58  Neb.  188,  78  N.  W.  518. 

[2]  It  is  respondent's  further  contention  that  defendant's 
counterclaim  should  be  held  insufficient  under  the  ruling  of  this 
court  in  Acme  Eflarvesting  Mach.  Co.  v.  Barkley,  22  S.  D.  458, 
118  N.  W.  690,  for  the  reason  that  the  counterclaim  does  not  al- 
lege what  the  value  of  the  heating  plant  would  have  been  if  as 
warranted.  We  do  not  regard  that  case  as  controlling.  In  that 
case  there  appears  to  have  been  no  allegation  in  the  answer,  either 
of  the  contract  price  of  the  machinery  warranted,  or  of  the  value 
of  the  property,  if  as  warranted.  In  the  case  at  bar  the  counter- 
claim alleges  the  contract  price  of  the  heating  plant,  and  the  con- 
tract price  thus  pleaded  may  well  be  deemed  a  su:fficient  allegation 
of  the  value  of  the  heating  plant  if  as  warranted.  And  this  alle- 
gation is  not  only  conceded  by  the  ruling  of  the  court  on  the  mo- 
tion to  direct  a  verdict,  but  is  sustained  by  the  plaintiff's  own 
evidence  that  the  plant  was  worth  the  sum  of  $320. 

[3]  Appellant  further  alleges  error  in  refusing  defendant's 
motion  for  leave  to  amend  his  answer  so  as  to  plead  an  implied 
warranty  under  the  statute  and  a  breach  thereof.  It  is  conclu- 
sively shown  that  the  contract  itself  contained  written  warranties, 
and,  under  the  well-settled  rule  of  law,  there  could  be  no  im- 
plied warranties.  The  court,  therefore,  did  not  err  in  refusing 
the  amendment.  And,  in  any  event,  under  the  circumstances  of 
the  case,  we  are  of  opinion  that  the  court  committed  no  abuse  of 
discretion  in  denying  the  proposed  amendment,  even  though  com- 
petent. Other  matters  are  discussed  in  appellant's  brief,  but  we 
deem  it  unnecessary  to  consider  them. 

We  are  clearly  of  the  opinion  that  the  trial  court  erred  in 
sustaining  plaintiff's  motion  for  a  directed  verdict.  The  order 
and  judgment  appealed  from  are  therefore  reversed,  and  a  new 
trial  ordered. 
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STATE,  Respondent,  v.'  MILLARD,  Appellant. 
(138  N.  W.  366.) 

1.  Embezzlement— Evidence— Preliminjury     Question — ^Admiss;lbiMty. 

In  the  trial  of  a  farm  manager  for  embezzling  a  certain 
number  of  hogs  between  December  1st  and  the  15th  of  Feb- 
ruary following,  evidenjce  of  the  owner  showing  the  number  of 
hogs  he  had  on  the  premises  on  or  abooit  December  1st  was  ad- 
missible, in  answer  to  a  .preliminary  question,  as  showing  the 
number  of  hogs  in  defendant's  possession  belonging  to  witness, 
in  laying  foundation  for  proof  of  the  number  missing. 

2.  Embezzlement— Information' — ^Variance. 

An  information  charged  embezzlement  of  "55  head  of  red 
Duroc  Jersey  Hogs;"  witnesses  spoke  of  them  as  '*red  hogs" 
and  as  '*Duroc  Jersey."  Held,  there  was  no  substantial  variance 
between  allegation  and  proof,  though  the  prosecuting  witness 
admitted  the  hogs  were  not  pure  bred  Duroc  Jerseys. 

3.  Embezzlement— Value  of  Property — Instructions. 

On  a  trial  for  embezzling  hogs  the  court  instructed  the  jury 
that  the  value  of  the  hogs  was  material  only  to  ascertain 
whether  it  was  greater  or  less  than  $20.,  in  fixing  the  degree 
of  the  oftense.  Held,  the  instruction  could  not  have  led  the 
jury  to  believe  the  trial  was  one  in  a.  civil  action,  for  recovery 
of  damages. 

4.  Embezzlement — Proof  of  Age-^nfQciency. 

Evidence  in  a  trial  for  embezzling  hogs,  that  defendant  had 
been  in  prosecuting  witness'  employ  as  manager  of  his  farm  for 
six  years  and  was  a  man  of  family  residing  thereon,  was  suf- 
ficient, in  absence  of  any  evidence  on  part  of  defendant  on  the 
subject,  to  sustain  a  finding  that  he  was  more  than  18  years  of 
age. 

5.  Embezzlement — ^Requisites    of*    Proof — Sufficiency    of    Evidence. 

Where  the  evidence  Showed  defendant  came  within  one  of 
the  specified  classes  of  persons  named,  or  occupied  one  of  the 
fiduciary  relations  specified  by  statute,  that  the  property  con- 
verted by  him  was  such  in  character  as  to  be  within  protection 
of  law,  that  it  belonged  to  his  employer,  that  it  was  in  defend- 
ant's possession  as  manager  thereof  for  and  was  held  by  him 
for  and  on  account  of  employer,  and  that  his  disposition  thereof 
was  without  the  knowledge  or  consent  of  employer  owner; 
held,  sufficient  to  sustain  the  jury's  finding  of  guilty  of  embez- 
zlement. 

6.  Criminal    Law — Instructions — Request    for    Instructions — Circum- 

stantial Evidence. 
Failure  to  instruct  as  to  nature  of  circumstantial  evidence  is 
not  reversible  error,  in  absence  of  a  specific  request  therefor. 
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7.     Embezzlement— Demand  of  Property— Proof— Allegation. 

In  a  trial  of  a  farm  manager  for  embezzling  hogs  of  his 
employer,  the  state  need  not  prove  a  demand  made  upon  de- 
fendant for  the  property.  Sec.  626,  Pen.  Code,  requires  no 
such  demand  and  refusal,  and  none  is  alleged  in  the  infor- 
mation. 

(Opinion  filed  October  25,  1912.     ReheaHng  denied  January  6,  1913.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph 
W.  Jones,  Judge. 

Defendant,  J.  R.  Millard,  was  convicted  of  embezzlement; 
and  from  such  judgment  and  from  an  order  denying  a  -new  trial, 
he  appeals.     Affiniied. 

Sam  H,  Wright,  for  Appellant. 

The  Court  erred  in  overruling  the  objection  of  the  defendant 
to  the  following  question  upon  the  grounds  therein  stated : 

Q.  State  what  quantity  of  hogs  you  had  uixm  the  premises, 
described  here,  on  or  about  the  first  day  of  December,  191 1?  Ob- 
jected to  as  incompetent,  irrelevant  and  immaterial  under  the  alle- 
gations in  this  infonnation,  and  especially  for  the  reason  that  the 
allegation  charges  specifically  that  these  certain  hogs  were  turned 
over  by  Mr.  Clark  to  the  defendant.  Objection  overruled.  Ex- 
ception allowed.     A.     I  had  142  head. 

The  point  I  desire  to  make  with  reference  to  this  assign- 
ment is  that  since  the  information  stated  that  the  hogs  in  ques- 
tion were  received  by  the  defendant  in  his  possession,  control  and 
care  between  the  first  day  of  December,  191 1,  and  the  15th  day 
of  February,  1912,  the  State  was  permitted  to  change  the  issue  in 
the  case.  It  was  not  alleged  in  the  information  that  the  complain- 
ing witness  had  any  specific  number  of  hogs  on  his  premises  with- 
in the  dates  named,  but  in  substance  he  turned  over  said  hogs  be- 
tween the  dates  named,  therefore,  a  vital  and  positive  variance  was 
injected  into  the  issues  by  the  the  ruling  of  the  Court  which  we 
are  now  assailing.  I  will  not  cite  authorities  in  connection  with 
this  assignment,  but  will  repeat  at  this  time  Assignment  No.  2, 
which  reads  as  follows: 

"When  the  State  rested  the  defendant  moved  the  Court  as 
follows:  To  advise  the  jury  to  return  a  verdict  of  not  guilty 
in  favor  of  the  defendant  upon  the  following  grounds:  First,  the 
allegation  in  the  information  being  that  E.  D.  Clark  turned  over 
to  the  defendant  between   the  first  day  of   December,    191 1,  and 
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the  15th  day  of  February,  1912,  the  hogs  described  in  said  infor- 
mation, and  the  uncontradicted  testimony  disclosed  the  fact  to  be 
that  none  of  said  hogs  were  either  within  the  dates  named  or  at-, 
any  other*  time  turned  over  to  the  defendant,  and  that  there  is  a 
fatal  variance  of  material  character  between  the  allegation  an  i 
the  proof.  Second,  that  since  the  information  describes  the  al- 
leged embezzled  hogs  to  have  been  fifty-five  head  of  red  duroc 
"  Jersey  hogs  and  the  testimony  failed  to  show  that  said  hogs  were 
Jerseys,  but  showing  that  they  were  not  full  blooded  or  pure  bred 
red  Duroc  Jersey  hogs,  that  there  is  a  fatal  variance  between  the 
allegation    and    proof.      Motion    overruled.      Exception    allowed." 

It  will  be  observed  from  this  record  that  the  evidence  fails 
to  disclose  that  the  hogs  in  question  were  Red  Duroc  Jersey,  but 
Mr.  Clark,  the  owner,  testifies  as  shown  on  page  13  hereof  as 
follows :  Q.  '*Do  you  know  of  your  own  knowledge  that  these 
hogs  that  are  described  in  this  information  were  in  fact  pure  bred 
Duroc  Jersey  hogs?    A.    They  were  not  pure  bred." 

The  fact  then  appearing  undisputed  that  the  complaining  w^it- 
ness,  Clark,  never  turned  a  single  one  of  the  hogs  alleged  to  have 
been  embezzled  over  to  the  defendant,  and  that  with  a  similar 
positiveness  they  were  not  Red  Duroc  Jerseys,  our  contention 
should  have  been  sustained.  The  underlying  principle  which  con- 
trols this  contention  was  ably  discussed  and  in  so  far  as  this 
jurisdiction  is  concerned  was  settled  in  the  case  of  State  v.  Ham. 
21- S.  D.  598.  It  is  true  that  in  that  case  the  question  was  one  of 
failure  of  description  in  ownership,  but  as  suggested  above,  the 
principle  is  the  same.  The  prosecuting  attorney  saw  fit  in  his  in- 
formation to  charge  that  these  hogs  were  turned  over  to  the  de- 
fendant. He  also  charged  that  they  were  Red  Duroc  Jerseys  and 
his  evidence  fails  to  meet  his  allegation  relative  to  either  charge. 
This  being  so,  it  seems  to  me  that  either  the  Ham  case  vvill  have 
to  be  overruled  or  our  appeal  sustained.  Loyd  v.  State,  3  S.  W. 
Rep.  670   (Texas). 

The  writer  of  this  brief  wrote  the  brief  in  the  said  Texas  case, 
although  he  did  not  try  the  same  in  the  lower  court. 

The  3rd  and  4th  assignments  of  error  which  appear  on 
page  29  hereof  are  as  follows  and  are  submitted  together : 

3.  "The  question  propounded  by  the  jury  to  the  Court  as 
shown  at  the  bottom  of  page  21  and  the  top  of  page  22  of  the 
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transcript  discloses  within  and  of  itself  the  fact  that  the  jury  were 
impressed  with  the  belief  and  idea  that  they  were  trying  a  civil 
action  for  damages  for  *l:e  conversion  of  the  hogs  for  the  em- 
bezzlement of  which  the  defendant  was  charged." 

4.  "For  the  further  and  additional  reason  that  the  entire 
record  carries  with  it  and  manifests  the  controlling  thought  that 
the  jury,  instead  of  having  in  mind  the  trial  of  the  defendant  for 
the  commission  of  a  public  offense,  were  impressed  with  the  idea 
and  thought  that  the  complaining  witness,  Clark,  had  an  action 
pending  for  civil  damages,  and  the  verdict  itself  as  rendered  un- 
der the  instructions  of  the  Court  emphasizes  this  contention." 

The  indexed  record  herein  shows  this  question  to  have  been 
raised  on  pages  26-7.  These  two  assignments  raise  a  novel 
question,  and  one  which  I  have  not  been  able  to  find  any  author- 
ity upon. 

The  form  of  the  verdict  itself  emphasizes  the  idea  that  the 
jury  thought  it  was  trying  a  civil  action.  Double  emphasis  is 
added  to  this  theory  wherein  the  Court  charged  the  jury  as  shown 
on  page  26  of  the  record  as  follows:  'That  you  may  better  un- 
derstand it  when  you  retire  I  send  out  with  you  two  forms  of 
verdict  in  writing.  One  in  case  you  find  conviction  and  one  in 
case  you  find  acquittal.  If  you  find  a  verdict  of  acquittal  use 
that  form.  If  you  find  the  other  verdict  you  will  fix  the  amount 
of  the  value  of  the  property  and  let  the  verdict  be  signed  by  your 
foreman  and  return  in  to  court.  Of  course,  you  will  have  to 
bring  it   in  to   court  before  you   separate." 

Assignment  5.  Assignment  number  five  which  appears  on 
page  three  of  the  record  is  as  follows:  "The  evidence  failing  to 
disclose  that  the  defendant  was  over  the  age  of  eighteen  years,  the 
evidence  is  insufficient  to  sustain  the  verdict  herein,  and  more 
over,  the  evidence  is  insufficient  when  compared  with  the  informa- 
tion to  sustain  the  verdict." 

This  discloses  that  this  appellant  is  being  prosecuted  under 
section  626  of  the  Revised  Penal  Code  of  this  State,  and  there 
is  not  one  scintilla  of  evidence  in  the  entire  record  to  show  his 
age,  and  this  being  so,  there  is  no  escape  from  a  reversal  on  this 
appeal  unless  your  honors  sliould  refuse  to  follow  the  decision 
of  the  Supreme   Court  in   North  Dakota  in  the  case  of  State  v. 
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Collins,  based  upon  the  same  statute  and  reported  in  6i  N.  W. 
Rq).  467. 

When  this  entire  record  (and  we  have  presented  it  in  this 
brief)  is  looked  to  it  will  be  seen  that  no  one  ever  saw  the  de- 
fendant take  any  of  the  Clark  hogs  from  the  farm  at  Sioux 
Falls.  While  he  was  seen,  according  to  the  record,  taking  hogs  to 
Sioux  Falls,  no  one  ever  at  any  time  identified  any  of  them  as  be- 
longing to  the  prosecuting  witness,  Clark.  Neither  does  the  rec- 
ord disclose  that  the  defendant  at  any  time  ever  admitted  to  any 
one  that  he  had  disposed  of  any  of  Clark's  hogs. 

This  being  so,  is  there  sufficient  evidence  in  the  record  to 
sustain  the  conviction?  Men  cannot  be  convicted  upon  mere  in- 
ferences or  conjectures,  but  there  must  be  substantive  evidence  in 
order  to  sustain  a  verdict.  Does  it  appear  in  this  case?  No  de- 
mand was  ever  made  upon  the  defendant  for  the  possession  of 
these  hogs  nor  the  refusal  to  comply  therewith. 

At  most  nothing  more  than  the  merest  circumstantial  evidence 
was  submitted  for  the  consideration  of  the  jury  to  the  eflFect  that 
the  defendant  committed  the  crime  charged  in  the  information, 
and  such  being  the  fact,  I  claim  that  there  was  fundamental  er- 
ror in  failing  to  charge  upon  circumstantial  evidence,  and  the  de- 
fendant excepted  to  the  charge  for  that  reason  as  shown  upon 
page  2(y  of  the  record.  See  Levine  v.  State,  3  S.  W.  Rep.  660; 
Groom  v.  State,  3  S.  W.  Rep.  669. 

In  the  last  named  case  the  Court  of  Criminal  Appeals  of 
Texas  laid  the  rule  to  be:  ''But  the  liberty  of  a  citizen  cannot  be 
taken  away  by  the  mere  inference  of  a  material  fact;  especially 
when  such  fact,  did  it  exist,  could  easily  be  proved." 

Royal  C.  Johnson,  Attorney  General,  and  Martin  BergJi, 
State's  Attorney,   for  the   State. 

The  evidence  shows  the  hogs  in  question  were  in  defendant's 
possession  between  December  i  and  15,  191 1,  when  he  and  his  em- 
ployer viewed  them ;  that  the  defendant  removed  a  large  quantity  of 
hogs  off  his  empIo)^r's  premises  between  that  date  and  February 
15,  191 2;  and  that  on  the  last  named  date  the  hogs  charged  as 
embezzled  were  not  in  defendants  possession,  nor  could  he  ac- 
count for  their  disappearance. 

The  time  at  which  the  defendant  received  the  property  with 
the  embezzlement  of  which  he  is  charged  need  not,  it  seems,  be 
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Stated.     7  Ency.  PI.  &  Prac.  445,  citing:  State  v.  Noel,  5  Blackf. 
(Itid.)  548. 

It  is  further  claimed  in  this  Assignment  of  Error  that  there 
is  a  fatal  variance  in  the  description  of  the  property  embezzled 
between  the  information  and  the  proof.  The  hogs  are  designated 
in  the  information  as  "Red  Duroc  Jersey  Hogs,"  and  Mr.  Clark, 
the  employer,  called  them  "Duroc  Jersey  Hogs"  in  his  testi- 
mony; other  witnesses  designated  them  as  "red  hogs."  There  is 
certainly  no  such  variance  herein  as  could  fail  to  notify  the 
defendant  of  the  particular  hogs  with  the  embezzlement  of  wiiich 
he  is  charged.  Alderman  v.  State,  57  Ga.  367;  Sanders  v.  State, 
86  Ga.  717,  12  S.  E.  1058;  Commonwealth  v.  Shaw,  145  Mass., 
349;  Commonwealth  v.  Parker,  155  Mass.  526. 

The  precaution  of  the  trial  court  in  asking  the  jury  to  fix 
the  value  of  the  property  may  not  have  been  necessary,  inas- 
much as  the  amount  stated  in  the  information  would  control,  un- 
less disputed  and  disproven.  The  information  is  a  part  of  the 
record  of  which  the  court  will  take  judicial  notice  on  appeal.  This 
pertains  to  the  value  of  the  property  therein  alleged  to  have  been 
embezzled.    Harris  v.  State,  21  Tex.  App.  478. 

As  a  general  rule  the  value  of  the  article  or  property  is  im- 
material and  not  an  element  of  the  crime,  although  the  property 
must  not  be  absolutely  valueless.  But  in  jurisdictions  where  the  of- 
fense is  divided  into  degrees,  or  into  felony  and  misdemeanor,  ac- 
cording to  the  value  of  the  property,  the  value  is  material,  and 
must  be  proven  in  order  to  show  the  degree  or  grade  of  the  of- 
fense.    10  Am.  &  Eng.  Ency.  Law   (2nd.  Ed.)  985. 

The  action  of  the  trial  court  as  regards  this  point  was  en- 
tirely harmless,  and  could  not  have  misled  the  jury. 

The  evidence  in  this  case  shows  that  the  defendant  had  work- 
ed for  his  employer  from  5  to  6  years  up  to  the  time  of  his 
arrest;  that  he  was  a  man  of  family  and  lived  with  his  family 
on  the  place;  that  he  had  full  charge  of  a  large  farm,  with  a 
number  of  employees,  a  large  dair\'  business,  and  other  important 
affairs-  and  that  he  was  not  an  apprentice  of  his  employer.  These 
facts  are  believed  to  be  sufficient,  even  if  it  was  necessary  for  the 
state  to  prove  this  negative  fact  as  to  age,  to  establish  that  the 
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d-efendant  was  over  the  age  of  i8  years  at  the  time  of  the  com- 
mission of  the  offense  charged.  State  v.  Ingraham,  136  X.'  VV. 
Rep.   258. 

Full  and  conclusive  proof,  when  a  party  has  the  burden  of 
proving  a  negative,  is  not  required,  but  even  vague  proof  or  such 
as  renders  the  existence  of  the  negative  probable  is,  in  some 
cases,  sufficient  to  change  the  burden  to  the  other  party.  People 
V.  Pease,  27  N.  Y.  45. 

The  principle  that  the  burden  of  proof  in  criminal  cases  is 
on  the  state  relates  to  the  establishment  of  the  corpus  delicti,  or 
the  defendant's  complicity,  but,  when  he  relies  on  distinct,  sub- 
stantive matter  of  exemption  or  immunity,  such  as  nonage,  he 
has  the  burden,  of  proving  it.  State  v.  Arnold.  35  N.  C.  184; 
Ake  V.  State,  6  Tex.  App.  398;  Hozier  v.  State,  6  Tex.  App.  501. 

When  the  subject  matter  of  a  negative  averment  in  an  indict- 
ment relates  to  the  respondent  personally,  or  lies  peculiarly  with- 
in his  knowledge,  the  averment  will  be  taken  as  true,  unless  dis- 
proved by  him.  State  v.  McGlynn,  34  N.  H.  422:  State  v.  Keg- 
gon,  55  N.  H.  19;  Lambeth  v.  State,  3  Tenn.  Cas.  754:  Grillo  v. 
State,  9  Ohio  Cir.  Q.  R.  394. 

As  a  general  rule,  to  make  out  a  case  of  embezzlement  under 
the  statutes,  it  is  necessary  to  show:  (i)  That  the  accused  falls 
within  one  of  the  classes  of  persons  named,  or  occupies  one  of 
the  fiduciary  relations  specified  in  the  statute;  (2)  That  the  thing 
converted  or  appropriated  is  of  such  a  character  as  to  be  within 
the  protection  of  the  statute;  (3)  That  it  belongs  to  the  master  or 
principal,  or  someone  other  than  the  accused;  (4)  That  it  was  in 
the  possession  of  the  accused  at  the  time  of  the  conversion;  (5) 
That  a  relation  of  trust  or  confidence  existed,  and  that  the  pro- 
perty came  into  the  possession  of  the  accused,  and  was  held  by 
him,  for  or  on  account  of  his  employer;  (6)  That  his  dealing 
with  the  property  constituted  a  conversion  or  appropriation  of 
the  same;  (7)  That  there  was  a  fraudulent  intent  to  deprive  the 
owner  of  his  property.     10  Am.  &  Eng.  Ency,  Law,  983. 

Only  the  two  last  elements  above  recited  need  be  considered 
here;  inasmuch,  as  the  other  elements  have  been  proven  by  posi- 
tive testimony  and  are  not  disputed. 

As  to  defendant's  dealings  with  the  property  entrusted  to 
him,  the  following  facts  were  shown :  That  he  alone  had  charge  of 
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the  hogs  and  attended  them  every  day;  that  he  made  frequent 
reports  to  his  employer  of  their  condition;  that  he  gave  his  em- 
ployer to  understand  and  believe  that  the  hogs  in  question  were 
all  right  and  upon  the  farm  all  the  time  that  he  had  charge  of 
them;  that  he  took  away  several  loads  of  hogs  from  the  farm 
during  this  time  and  sold  some  of  the  hogs  to  a  butcher;  that 
when  suddenly  informed  by  his  employer  that  fifty-five  hogs  were 
missing,  he  said  that  he  could  not  account  for  their  disappear- 
ance; and  that  he  gave  no  explanation  of  his  conduct  in  taking 
hogs  away  from  the  farm,  selling  them,  etc. 

The  defendant  was  charged  by  his  employer  with  the  loss 
of  the  hogs  on  February.  15,  1912;  the  record  shows  that  he  was 
arrested  on  the  charge  of  embezzlement  on  March  6th;  and  that 
he  was  tried  on  May  15  and  i6th.  He  had  plenty  of  time  and 
opportunity  to  furnish  evidence  in  explanation  of  his  acts  with 
respect  to  the  hogs;  to  excuse  his  failure  to  produce  the  hogs 
when  demanded;  and  to  justify  his  conduct  in  removing  large 
quantities  of  hogs  from  the  farm  during  the  time  he  was  in  charge 
thereof.  He  made  no  defense.  Graves  v.  U.  S.,  150  U.  S.  118; 
State  V.  Hasledahl,  3  N.  D.  36;  Riley  v.  State,  32  Tex.  763;  Peo- 
ple V.  Royce,  106  Cal.  173. 

When  the  prosecution  has  proved  the  crime  charged,  the  de- 
fendant must  establish  the.  facts  on  which  he  relies  to  excuse  or 
justify  his  acts,  when  such  excuse  or  justification  does  not  arise 
out  of  the  evidence  against  him.  Ake  v.  State,  6  Tex.  App.  398, 
32  Am.  Rep.  586. 

In  embezzlement,  as  in  most  other  cases,  the  fraudulent  intent 
is  to  be  inferred  from  the  circumstances.  It  may  be'  inferred 
when  there  is  concealment  or  eflForts  to  cover  up  the  conversion. 
10  Am.  &  Eng.  Ency.  Law,  997. 

It  is  the  duty  of  the  court  to  define  the  offense  and  let  the 
jury  ascertain  the  fact  of  intent,  and  measure  the  defendant  \s 
guilt  accordingly.      State  v.  Harmon,  106  Mo.  635. 

An  instruction  following  the  language  of  the  statute  is  suffi- 
cient on  the  question  of  intent.  State  v.  Adams,  108  Mo.  208; 
People  V.  Cobler,  108  Cal.  538. 

A  demand  of  the  hogs  was  clearly  made,  and  the  defendant 
was  unable  to  account  for  the  hogs.  The  weight  of  the  authori- 
ties, however,  is  to  the  effect  that  a  demand  need  not  be  made 
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for  the  money  or  other  property  alleged  to  have  been  embezzled, 
in  the  absenfre  of  a  statute  to  the  contrary,  except  under  the  pe- 
culiar circunistances  of  the  particular  case.  15  Cyc.  495;  United 
States  V.  Adams,  2  Dak.  305. 

As  to  the  effect  of  an  admission  by  the  defendant  that  he  had 
disposed  of  any  of  these  hogs,  or  the  absence  of  such  admission, 
reference  is  made  to  the  note  in  17. Am.  &  Eng.  Ann.  Cas.  p.  630. 

The  defendant  excepted  to  the  charge  of  the  court  for  tht^ 
reason  that  there  was  a  failure  to  charge  upon  circumstantial  evi- 
dence; but  the  defendant  made  no  request  for  any.  specific  charge 
upon  this  subject.  The  alleged  failure  of  the  court  to  charge  par- 
ticularly as  to  circumstantial  evidence  is  assigned  as  error. 

Circumstantial  evidence  is  sufficient  to  warrant  a  conviction 
for  a  crime  when  it  establishes  the  defendant's  guilt  beyond  a 
reasonable  doubt.     23  Am.  &  Eng.  Ency.  Law,  951. 

The  instructions  of  the  court  in  the  present  case  were  full 
and  explicit  upon  the  subject  of  reasonable  doubt.  If  counsel 
desire  to  bring  any  view  of  the  law  of  the  case  before  the  jury 
they  must  make  such  view  the  subject  of  a  request  to  charge,  and 
failing  in  this  they  cannot  assign  error.  11  Ency.  PI.  &  Pr.  217- 
223;  People  V.  Marks,  72  Cal.  46;  Hodge  v.  State,  85  Ind.  561. 

CORSON,  J.  Upon  an  information  duly  filed  by  the  state's 
attorney  of  Minnehaha  county,  the  defendant  was  tried  and  con- 
victed of  the  crime  of  embezzlement.  The  information  charges, 
in  substance,  that  the  defendant  between  the  ist  of  December, 
191 1,  and  the  15th  of  February,  1912,  being  a  clerk,  servant,  and 
employe  of  E.  D.  Clark,  and  being  a  person  over  the  age  of  18 
years,  and  not  being  an  apprentice  of  said  E.  D.  Clark,  did  by  vir- 
tue of  his  employment  as  such  clerk  and  servant  as  aforesaid 
receive  and  take  into  his  possession,  care,  and  control  from  said 
E.  D.  Clark  "55  head  of  red  Duroc  Jersey  hogs"  of  the  value 
of  $1,100,  all  of  said  property  being  the  personal  property  of  said 
E.  D.  Clark;  that  all  said  personal  property  was  received  by  said 
Millard  into  his  possession,  control,  and  care  by  virtue  of  his  em- 
ployment as  such  clerk,  servant,  and  employe  of  said  Clark;  that 
said  Millard  did  willfully,  unlawfully,  feloniously,  and  fraudu- 
lently convert  to  his  own  use  and  embezzle  all  the  personal  pro- 
perty aforesaid,  and  by  the  means  aforesaid  the  said  Millard  did 
12— Vol.   30,  S.  D. 
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commit  the  crime  of  embezzlement.  From  the  judgment  of  con- 
viction and  order  denying  a  new  trial  the'defendant  has.  appealed 
to  this  court. 

It  is  disclosed  by  the  evidence  that  Mr.  Clark,  the  owner  of 
the  hogs,  was  a  resident  of  Sioux  Falls,  and  owned  a  farm  of  200 
acres  about,  three  miles  from  the  city  on  which  he  had  in  Decem- 
ber, 191 1,  142  hogs;  that  the  defendant  was  in  the  employ  of 
Clark  in  the  management  of  the  farm,  and  had  control  of  four  or 
.five  other  employes  who  worked  on  the  farm;  that  about  the  15th 
of  February,  1912,  Clark  made  an  examination  of  the  hogs,  and' 
found  that  there  were  55  missing;  that  he  had  several  conver- 
sations with  the  defendant  as  to  what  had  become  of  them.  At 
first  the  defendant  insisted  that  they  niust  be  on  the  place,  but, 
on  the  hogs  being  counted  and  the  55  being  found  missing,  he 
denied  that  he  had  any  knowledge  of  what  had  become  of  them. 
There  was  evidence  tending  to  prove  that  the  defendant  had  been 
seen  on  the  road  to  Sioux  alls  with  teams  hauling  hogs,  and 
there  was  evidence  tending  to  prove  that  the  defendant  had  sold 
hogs  to  a  butcher  in  Sioux  Falls,  and  that  the  value  of  the 
55  hogs  was  between  $1,100  and  $1,200,  and,  so  far  as  the  record 
discloses,  the  defendant  introduced  no  evidence  accounting  for  the 
disap{>earance  of  these  hogs  or  as  to  what  had  become  of  them. 

The  defendant  assigns  as  error  that  the  court  erred  in  over- 
ruling certain  objections  to  the  introduction  of  testimony,  in  deny- 
ing defendant's  motion  for  directing  a  verdict  in  his  favor,  in  giv- 
ing certain  portions  of  its  charge  to  the  jur)^  and  in  emitting  to 
give  certain  instructions  to  the  jury. 

[r]  Mr.  Clark,  a  witness  for  the  state,  was  asked  the  fol- 
lowing question  by  the  state's  attorney :  "State  what  quantity  of 
hog^  you  had  upon  the  premises,  described  here,  on  or  about  ti\e 
1st  day  of  December,  191 1."  To  this  the  defendant  objected  as 
incompetent,  irrelevant,  and  immaterial  under  the  allegations  in 
this  information,  and  especially  for  the  reason  that  the  allegation 
charges  specifically  that  these  hogs  were  turned  over  by  Mr. 
Clark  to  the  defendant.  The  objection  was  overruled,  and  the  wit- 
ness answered  that  he  had  142  hogs.  It  is  contended  by  the  de- 
fendant that  since  the  information  stated  that  the  hogs  in  ques- 
tion were  received  by  the  defendant  into  his  care  and  possession 
between  the  ist  of  December  and  the  15th  of  February,  and  did 
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not  aljege  that,  the  camplainiiig  witness  had  ^ny.  specific  number 
of  hogs  on  his  premises  within  the  dates  named,  that  the  state  ,was 
permitted  to  change  the  issue  in  the  case,  and  a  positive,  variance 
was  created  in  the  issues  by  the  ruling  of  the  court  above  noted. 
We  are  of  the  opinion  that  the  objection  to  the  question  was' pro- 
perly overruled,  arid  that  there  was  no  variance.  .  THe  question 
was  a  preliminary  one,  and  it  was  clearly  proper  to  show  by  the 
witness  the  nuinber  of  hogs  in  the  possession  of  the  defendant  be- 
longing to  the  witness,  as  this  was  followed  by  his  evidence  tend- 
ing to  prove  that  on  the  15th  of  February  following,  upon  count- 
ing the  hogSj  he  found  that  55  were  missing,  and  the  evidence  was 
clearly  competent,  therefore,  for  the  purpose  of  showing  the  num- 
ber of  hogs  under  the  charge  and  control  of  the  defendant  in  or- 
der to  lay  the  foundation  for  proof  of  the  number  that  were  miss- 
ing. 

[2]  It  is  further  contended  by  the  defendant  that  there  was 
a  fatal  variance  between  the  description  of  the  property  in  the  in- 
formation and  the  proof.  It  will  be  observed  that  in  the  infor- 
mation the  property  is  described  as  "55  head  of  red  Duroc  Jersey 
hogs."  ClarK,  the  owner  of  the  hogs,  in  answer  to  the  question. 
"What  kind  of  hogs  were  they?"  answered,  "Duroc  Jersey.'' 
Other  witnesses  spoke  of  them  as  "red  hogs."  We  are  of  the 
opinion  that  this  description  of  the  hogs,  was  substantially  correct, 
although  the  witness  Clark  admitted  that  they  were  not  pure  bred 
Duroc  Jersey.  There  is  no  allegation  in  the  information  that  they 
were  pure  bred  Duroc  Jerseys,  and  hence  \here  was  no  substan- 
tial variance  between  the  description  in  the  information  and  the 
description  given  by  the  witness.  The  object  of  the  description 
of  the  hogs  in  the  information  was  to  notify  the  defendant  gen- 
erally of  the  description  of  the.,  bogs  which  he  was  charged  with 
embezzling,  and  clearly  the  hogs  were  sufficiently  identified  by  the 
description  given  by  the  witnesses,  and  the  defendant  could  not 
have  been  misled  by  the  mere  fact  that  they  were  not  proven  to 
be  pure  bred  Duroc  Jersey  hogs. 

The  case  of  Loyd  v.  State,  22.  Tex.  App.  64.6,  3  S.  W.  670, 
relied  on  by  the  defendant,  was  a  case  where  a  party  was  charg;rd 
with  removing  from  the  state  mortgaged  property  with  the  inten- 
tion to  defraud  the  mortgagee,  and  the  property  was  described  in 
the  indictment  as  "one  chestnut  sorrel  pony     *     *     *     and  one 
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Studebaker  two-horse  bugg>'."  The  court  says  as  to  the  horse 
and  buggy:  "The  evidence  is  that  the  one  removed  from  the  state 
by  the  defendant  was  a  sorrel,  not  a  chestnut  sorrel,  as  described 
in  the  indictment  and  mortgage,  and  it  was  further  proved  that 
there  is  a  marked  difference  between  the  colors  of  sorrel  and 
chestnut  sorrel.  As  to  the  wagon,  it  was  not  proved  that  it  was 
a  Studebaker,  nor  even  that  it  was  a, two-horse  wagcn.  These 
defects  in  the  evidence  were  called  to  the  attention  of  the  court 
by  a  special  instruction  requested  by  defendant,  which  was  re- 
fused." It  will  be  observed  that  in  that  case  there  was  a  material 
variance  between  the  description  of  the  horse  in  the  indictment 
and  the  description  of  the  horse  given  by  the  witnesses,  and  that 
as  to  the  wagon  there  was  no  evidence  as  to  the  make  of  the 
wagon,  or  that  it  was,  in  fact,  any  such  wagcn  as  that  described 
in  the  indictment.  It  will  be  noticed  that  there  is  a  marked  dif- 
ference between  the  facts  in  that  case  and  the  case  at  bar.  Assum- 
ing that  a  particular  description  of  the  property  is  necessary  in 
an  indictment  or  information  for  embezzlement,  we  are  of  the 
opinion  that  the  description  of  the  property  given  by  the  witnes- 
ses in  the  case  at  bar  sufficiently  identified  it  as  the  property  de- 
scribed in  the  information,  and  that  there  was  no  material  vari- 
ance between  the  description  of  the  property  in  the  information 
and  the  property  as  described  by  the  witnesses. 

[3]  By  assignment  No.  3  it  is  claimed  that  the  jury  was  im- 
pressed during  the  trial  and  while  they  were  considering  their  ver- 
dict, with  the  theory  that  it  was  a  rcivil  action  for  the  recovery  of 
damages  for  the  loss  of  the  hogs  alleged  to  have  been  embezzled 
from  the  fact  that  the  court  submitted  to  the  jury  and  required 
them  to  find  the  value  of  the  property.  But  we  are  of  the  opin- 
ion that  there  is  no  merit  in  this  contention.  The  court  in  its 
charge  to  the  jury  instructed  them:  "In  this  proceeding  the  state 
accused  the  defendant,  J.  R.  Millard,  with  the  crime  of  embezzle- 
ment.'' And  the  court  proceeded  to  instruct  the  jury  fully  as  to 
what  constituted  the  crime  of  embezzlement,  and  the  jury  having 
returned  into  court,  the  foreman  remarked  to  the  court:  "We 
came  before  you  to  ask  a  question  in  regard  (to)  returning  a 
verdict  without  inserting  the  amount  of  damages."  To  which  the 
court  replie<l:  "We  would  have  to  ascertain  the  damage  in  some 
way   or   other.      The   crime   of   embezzlement   is   very   much    like 
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larceny,  and  in  cases  of  larceny,  where  the  value  is  not  to  exceed 
$20,  it  is  .petit  larceny,  and,  if  it  exceeds  $20,  it  is  grand  larceny. 
The  punishm-ent  in  cases  of  embezzlement  is  precisely  the  same 
as  in  larceny.  So  we  need  to  know  the  amount,  or,  at  any  rate, 
whether  it  is  over  $20  or  not.  That  is  all  we  really  need  to  know. 
The  exact  amount  is  not  necessary  to  determine."  We  must  pre- 
sume that  the  jury  were  men  of  ordinary  intelligence,  and  that 
they  could  not  have  inferred  that  they  were  trying  a  civil  case 
frorri  the  language  of  the  court,  especially  from  his  answer  to  their 
question.^ 

The  fifth  assignment  of  error  is,  in  substance,  that  there  was 
a  failure  on  the  part  of  the  state  to  prove  the  defendant  was  over 
the  age  of  18  years,  that  the  evidence  was  insufficient  to  sustain 
the  verdict,  anjd  that  the  court  erred  in  its  failure  to  instruct  the 
jury  upon  the  subject  of  circumstantial  evidence.  This  assignment 
of  error,  in  effect,  contains  three  propositions :  ( i )  That  there  was 
a  failure  on  the  part  of  the  state  to  prove  that  the  defendant  v/a^ 
over  the  age  of  18  years;  (2)  that  the  evidence  was  insufficient' to 
sustain  the  verdict;  and  (3)  that  the  court  erred  in  its  failure  to 
instruct  the  jury  upon  the  subject  of  circumstantial  evidence.  Wc 
will  take  up  these  propositions  in  their  order. 

[4]  It  is  true  that  there  is  no  direct  evidence,  so  far  as  the 
record  discloses,  that  the  defendant  was  not  within  the  age  of  18 
years,  but  there  was  indirect  evidence  to  the  effect  that  the  defend- 
ant had  been  in  the  employ  of  the  prosecuting  witness  as  manager 
of  his  farm  for  six  years  prior  to  the  filing  of  the  information, 
and  that  he  was  a  man  of  family  residing  upon  the  farm. 
We  are  of  the  opinion  that  from  the  evidence,  in  the  absence 
of  any  evidence  on  the  part  of  the.  defendant  upon  the 
subject  of  his  age,  the  jury  were  clearly  warranted  in 
finding  that  the  defendant  was  over  the  age  of  18  years.  In 
the  analagous  case  of  State  v.  Ingraham,  136  N.  W.  258,  tlic- 
learned  Supreme  Court  of  Minnesota  held:  "It  is  suggested  that 
there  was  no  evidence  that  the  prosecutrix  was  not  the  wife  of 
the  defendant.  If  it  was  incumbent  upon  the  prosecutrix  to  p'ovc 
a  negative,  the  indirect  evidence  was  ample  to  establish  that  the 
prosecutrix  was  not  the  wife  of  the  defendant.'* 

The  contention  of  the  defendant  that  the  evidence  was  in- 
sitlficient  to  sustain  the  verdict  is,  in  our  opinion,  untenable. 
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'  '  •'  '[5^,  '  In- 10' 'A:  :&'  E.  Enc.'of •  I,a\\";  '983; "the  t^qljlrej  ^pro-if"td 
sifstain  a,  'coi>viction  in  a  case  .of 'embezzlement  iS;  fliusV stated V  '^'^^ 
a  general  fule^  to  niakeout  a  case  of  embezzlement  unclQfjtJi(: 
statutesV  It^  IS  necessary  to.  stiow,  first,  that  the  apciised  fafls  *\vithp 
c«ie  oi  the  classes  of  persons'  named,  or  occupies  one  of  the  fidu-. 
cary  relations  speciiiecl  in  the  ^statute;  second,  that  the^thifig  con^ 
verted  or  appropriated  is  of  such  a  character  aS  t6.be  wlttiin  the 
protection  of  tlie  statute;  third,  that  ft  belongs  to. the  master  or 
principal  ,or  some  one  other  than  the  accused;  fourth,  in  ..most 
jurisdicti9ns  that  it  was  in  the  possession  of  the  accused  at' tlie 
time  of  the  ^conversion,  so  that 'no  trespass  was  eoiiimittcd  nr  tak- 
ing it;  fifth,  that  a  rdation  of '  trust  or  c'onfidetice  existed,  and 
that  the  property  came  into  the  possession  of  the  accused,  and 
was  held  by  him,  in  some  jurisdictt6ris  by  virtue  of  his '^mploymeht 
or  office,  and  in  othei^s,  for  or  in  the  name  or  on  account  of  his 
master  6t  erriployer;  sixth,  that  hi's'deahng  vvitH  the  property  con- 
stituted a  conversion  or  appropriation  of  the  same;  Seventh,  that 
there  was  a  fraudulent  intent  to  deprive  the  owner  of  his  pro- 
perty." In  the  case  at  bar  it  \Vould  s^i  that  all  these  require- 
ments were  comphed  \Vitli.  It  was  shown  that  the  defendant  came 
within  one  of  the  classes  of  persons  named,  or  occupied  one  of 
the  fiduciary  relations  specified  -in  th^  statute ;  Ihat  t]";e  property 
converted  was  of  such  a  character  as^to  be  within  the  protection* 
oi  !he  law ;  that  it  belonged  to  his  employer,  the  prosecuting  wit- 
ness ;  that '  it  was  in  the  iwssession  of  the  defendant  as  the  iiian- 
ager  of  the  property  for  his  s^id  employer,  and  that  the  pro- 
perty was  held  by  him  for  and  on  account  of  hi§  said  employer  j 
and  that  his  disposition  of  the  f>rbperty  was  without  the  know- 
ledge or  consent  of  the  owner,  and  was,  therefore,  an  appropria- 
tion of  the  same.  The  evidetice,  Hierefore,  clearly  warranted  the 
jury  in  their  finding  that' the  defendant  hiad  disposed  of  the  hogs 
with  the  fraudulent  intent  to  embezzle  them  and  to  convert  them 
to  his  own  use,  and  the  verdict  of  the  jury  is  clearly  sustained 
by  the  evidence. 

[6]  It  is  further  contended  by  the  defendant  that  the  courc 
erred  in  its  charge  to  the  jury  in  failing  to  instruct  them  upon 
the  question  of  circumstantial  evidence,  but  this  contention  is 
clearly  untenable  for  the  reason  that  the  failure  of  the  court  to  in- 
struct the  jury  as  to  the  nature  of  such  evidence  did  not  consti- 
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tijite  reversible'  error  as  the  court  was.  not  specially  jeqliested"  by 
the  accused  to  give,  an  instruction  upon  that  subject.  Jr^e  v.  Fer- 
guson, 6  S.  D.  392,  61  N.  W.  161 ;  Garrigari  v.  Kenn^d>v  19  Sv  D. 
U,  joi  N,  W.  .1081,  .117  Am.  St.  Rep.  927,  S.Ann.  Cas..j^i2S; 
Belknap  v.  Belknap,  '20  S.  E|.  482;  107. N.  \V.  692;.  \Vinn  y,  San- 
born, 10  S.  D.  642,  75  N.  \V.'20i. 

[7]  -  It  i5:  £urth€^r  confended.  by  the  defendant  daat  there. is 
no  evidence  of  any  demand  -made  liporr  him  for  the  property,  and 
that,  in  the  ab»Qiicej>of,.$«iehta  'deman4l>  .heuccnld  not  property  bet 
convicted  of  embezzlement;  but  this  contention  is  clearly  unten- 
able as  the  section  of  the' Code  (section  626)  under  Which' this  in-- 
formation  was  drawn  requires  no  such  demand  and  refusal  and 
no  sucji  demand:  or.  ..refusal  is.  alleged  in  the  information.  It 
3e«ns  to  be  genieraUy  held  that  in  cases  of  embezzlement  no  de- 
mand-is necessary.  In  15  Cyc.  495,  the  law  upon  the  subject  of 
demand  is  thus  stated:  **In' order  to  constitute  embezzlement,  the 
accused  must  be  shown  to  have  fraudulently  converted  money  or 
other  .property  to  his  own,  or  some  one's  else,  use,  or  to  have 
fraudulently  secreted.it,  with  .inteat  so  to  convert  it.  However, 
the  weight  of  authority  is  to  die '  effect  that'  a  demand  for  the 
money  or  other  property  alleged  to  have  been  embezzled  need 
not  b^  made  by. the  prosecution,'  in  the. absence  of  statute  to  the 
contrary,  except  under  the  peculiar  circumstances  of  the  particu- 
lar case."  In  the  case  of  People  v.  Ward,  134  Cal.  301,  66  Pac. 
372,  the  learned  Supreme  Court  of  that  state,  discussing  the  neces- 
sity Qf  a  demand  in  cases  of  embezzlement,  says:  *'A  demand  i^ 
not  'an  indisi)ensible  requirement  of  law  in  all  cases,'  as  contended 
by  the  appellant,  nor  £an  it  be  true  tlmt  'without  such  dcnjand, 
no  offense  exists.*  A  demand,  followed  by  a  refusal,  if' the  other 
essential  facts  exist  is  evidence  of  embezzlement,  and  sometimes 
itidispensible  evidence  of  it,  but  is  the  fraudulent  and  felonious 
conversion  of  the  money  or  other  property  that  constitutes  the  of- 
fense, and  that  may  often  be  proved  without  a  demand.  People  v. 
Bidleman,  104  Cal.  608  (38  Pac.  502)  ;  People  v.  Royce,  io6CaI. 
^73  (37  P^<^-  630,  39  Pac.  524)  ;  Wharton's  Criminal  Law,  1030." 
In% Commonwealth  v.  Ilussey,  iii  Mass.  433,  the  Supreme  Court 
of  Massachusetts  in  discussing  the  question  of  demand  says :  *'A 
fraudulent  conversion  to  the  defendant's  own  use  would  be  embez- 
zlement, whether  demand  were  made  or  not,  and,  of  course,  such 
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demand  need  neither  be  averred  nor  proved."  Commonwealth  v. 
Mead,  i6o  Mass.  319,  35  N.  E.  1125;  State  v.  Reynolds,  65  N.  J. 
Law,  424,  47  Atl.  644;  Commonwealth  v.  Tuckerman,  10  Gray 
(Mass.)   173. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  and  order  denying  a  new  trial  are  affirmed. 


HEFLEBOWER,  Appellant,  v.  WILEY  et  al.,  Respondents. 
(138N.  W.370.) 

1.  Quieting  Title— Pleading — ^DeVilal  of  Notice  of  Deed. 

In  an  aiction  to  quiet  title,  plaintiff's  evidence  showed  title 
in  plaintiff; and  the  allegations  ol^  complaint  that  defendant*  who 
set  up  title  in  himself  under  deed  from  the  common  grantor, 
took  his  deed  and  gave  grantor  a  pretended  mortgage  for  pur- 
chase money  with  notice  and  knowledge  of  plaintiff's  prior 
deed,  were  not  denied  by  the  answer;  defendant's  deed  having 
been  first  recorded.  Held,  the  trial  court  erred  in  sustaining 
a  motion  on  said  evidence  and  pleadings,  for  judgment  in  favor 
of  defendant;  that  the  denial  in  the  answer  that  defendant's 
deed  and  mortgage  were  without  consideration,  and  the  denial 
"that  plaintiff  now  is  or  ever  did  have  any  title,  interest,  or 
claim  of  any  kind  whatsoever"  in  the  land,  and  "no  claim  upon, 
demand,  title  or  interest  therein  at  this  date,"  did  not  consti- 
tute a  denial  of  plaintiff's  said  allegations  of  notice,  etc. 

2.  Trial — ^Finding  Contrary  to  Pleadinfg — ^Evidence  on  Appeal. 

A  finding  in  an  action  to  quiet  title  that  defendant  took  a 
conveyance  of  realty  without  notice  of  a  previous  deed  by  same 
grantor,  is  erroneous,  where  defendant's  answer  admitted,  by 
failure  to  deny,  plaintiff's  allegation  that  defendant  took  such 
conveyance  with  notice;  and  the  point  that  such  finding  must, 
in  absence  of  a  bill  of  exceptions  containing  evidence,  be  taken 
as  true,  is  not  tenable. 

3.  Record  on   Appeal — ^Assignment  of  Errors— Original   Record  Ex- 

amined. 
Respondent  contended  that  no  proper  statement  of  facts  and 
no  assignment  of  errors  appears  in  appellant's  brief;  but,  held, 
following  Atlas  Lumber  Co.  v.  Quirk,  28  S.  D.  643,  135  N.  W. 
172,  that  as  such  brief  was  filed  prior  to  publication  of  decision 
in  case  of  State  v.  Doran,  28  S.  D.  486,  134  N.  W.  53,  this 
court  will  in  view  of  the  chaotic  state  of  our  statute  law  as 
to  what  such  statement  should  contain,  resort  to  original  record, 
which  contains  a  complete  record  on  those  heads. 

(Opinion  filed  October  25,   1912.) 
Appeal  from  Circuit  Court,  Sully  County.  Hon.  J.  H.   BoT- 
TUM,  Judge. 
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Action  by  Frank  Heflebower  against  Harrison  D.  Wiley  and 
another,  to  quiet  title.  From  a  judgment  for  defendant  establish- 
ing title  in  him,  plaintiff  appeals.     Reversed. 

Frank  Tttrner,  for  Appellant. 

At  the  dose  of  plaintiff's  testimony  the  defendants  moved  for 
findings  and  judgment  in  their  favor.  This  motion  was  sustain- 
ed. Transcript,  33  and  34.  Judgment  was  accordingly  entered 
for  defendants,  and  the  plaintiff  appeals.  This  ruling  of  the 
learned  trial  court  is  assigned  as  error,  Transcript  47. 

The  plaintiff's  testimony  consists  of  proof  of  the  chain  of 
title  to  the  land  in  controversy  from  the  United  States  government 
to  plaintiff.    Transcript,  31-2  and  3. 

The  defendant,  Charles  R.  Wiley,  claims  title  to  the  land  in 
controversy  by  virtue  of  a  deed  from  said  Harrison  D.  Wiley  to 
him,  Charles  R.  Wiley. 

The  deed  to  defendant^Charles  R.  Wiley  was  recorded  prior 
to  the  plaintiff's  deed,  but  the  complaint  at  paragraph  6  (Tr. 
4-5),  specifically  alleges  that  the  deed  from  Harrison  D.  Wiley 
to  the  defendant  Charles  R.  Wiley  was  taken  with  full  know- 
ledge and  notice  of  the  deed  from  Harrison  D.  Wiley  to  plain- 
tiff. 

This  allegation  of  the  complaint  is  not  denied  by  the  ans- 
wer, Tr.  6  and  7,  and  therefore  stands  admitted,  under  the  ex- 
press provision  of  Sec.  145  of  the  Revised  Code  of  Civil  pro- 
cedure.   . 

So  it  plainly  appears  that  when  plaintiff  proved  his  chain 
of  title  to  himself  and  introduced  in  evidence  his  deed  from  Har- 
rison D.  Wiley  to  himself,  he  made  a  prima  facie  case. 

The  deed  from  Hlarrison  D.  Wiley  to  plaintiff  antedates  the 
deed  from  said  Harrison  D.  Wiley  to  Charles  R.  Wiley. 

The  answer  admits  the  allegation  of  the  complaint  that  at  the 
time  Charles  R.  Wiley  took  his  deed  he  had  full  knowledge  and 
notice  of  the  prior  deed  from  Harrison  D.  Wiley  to  plaintiff,  Tr. 
6  and  7. 

Charles  R.  Wiley  having  taken  his  deed  subsequent  to  the 
time  of  the  execution  and  deliveiy  of  plaintiff's  deed,  and  with  full 
knowledge  and  notice  of  the  deed  to  plaintiff,  (such  knowledge 
and  notice  being  expressly  alleged  in  the  complaint,  paragraph  6, 


Digitized  by  VjOOQIC 


TrV.4.  and  5,  an3  mis' allegafieri  not  Being  deniecl  by' th^ 'ans>ver, 
Tr.  6  and  7.)  his,  Oharks  R- AViley/s, , title ;js^.iiot  ^oo/d  as  ^g^inst 
that  of  plaintiff.  »,.'.,,/    -,  *    -  •      v     >..     ' 

The  learned  trial  court  seems,  to-  have  overlooked  ,the,  fact 
thft  by.  the  coippjjiint  :apd-  an^wen  it  ^tcjo^a^tnitodli'W;  the  r;ec(>rd, 
ij^t  defendant  Cbjarl^^  R...\yiley;. had  .full  knowledge.,  an 4^  P^^tic^ 
of'th^  deed  to  pjfewtiff.      ,      ,        ;lr  ..  /     •♦    ;,  .^     .   ^  •    /..;     :.., 

/.  //.  iijopengeiset,  daiASulhcylattA'&'  -Pa^fttf,  iar- Re&pQntt 

'n  There  'is- -tto^assignnteiit:  erf  error  made  byt.'appellaiit.  - :  We. 
submit  that  appellant  has  not  presented  to  this  'Coiirt  a  cjtse^  for 
riiVicfw'/^  He  '^is'  iibt  l>r^senl:ed  any  'BiW'di'  Extfeptiotts  or  State- 
ment of  the  C4se,  nor'  any  ruling  of  the  lower  cgurt,"  aikl  there  is 
no  Assignment  of  Error  for  review.  The  evidence  tkkeH  at  the 
tria!  is  riot  beforcf  tlie  Court  and  in  it^  absence  it  will''%e  presumed 
thatt  the  loiver  cbitrt'fouhd  sufficient  evitfcnce  to  sustain"  the  find- 
ings and' the  jitdgrnent.'  While  there  is  no  ^efier^l  denial  contained 
in'  the'  answer,  the*  teilguage  of  Pafragraph  IV  thereof,  we  think,' 
is'  equivalent  to  a  geheral  denial;  as  by 'its  Ikngttage,  its  substan- 
tially denies  that  plaintiff  has  any  claim,  demand,  title  or  interest 
msaid  property;'*  '  •'       •*  i*    '       ^  ..   -     ■ 

Utidei^  the  recordrng  act  every  conveyance  "of  real  property 
*  *  *'  is'  void  as  Against  ^any  subsequent  purchaser  of  the  same 
property,  or  any  part  thereof,  in  gjood  faith  and  for  a  .vahiafel^ 
considerftfiott,  whos'e  conveyance  is  first  duly  recorded.  -Civil 
Code,  page  734,  Set.  986. 

Under  the  recording  lavvs,  a  subsequent  purchaser  from  the 
same  gran^tor,  whose  prior  deed  is  unrecorded,  is  presumed  to  be 
a  bona  fide  purchaser  and  the  burden  of  proof  to  show  bad  faith 
or  want  of  consideration  is  upon  the  party  alleging  it.  Ryder  v. 
Rush,   r02  111.  338. 

The  taking  of  a  deed  with  knowledge  of  a  prior  conveyance 
to  another  person,  unrecorded,  is  deemed  a  fraud  upon  him  and 
this  will  not  be  presumed  but  must  'be  shown  by  the  party  seek- 
ing to  avail  himself  of  it.     Bush  v.  Golden,  17  Conn.  594. 

Proof  that  a  subsequent  purchaser  had  actual  notice  of  prior 
unrecorded  deed  must  be  clear  and  positive  so  as  to  leave  no  rea- 
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sbpaWe  (idubt  that'  the  taking  of  .tlie  second,  conveyance  was'  an 
act  of  bad  faith  tp\y^i;d,  the  first  purch^SQr..    Rogers  v.,  Wiley,  56 

ATnj.^4^1,     14     Ijl.     65.   ,  .  ;    \        .     .^     ,.-,        ,         ,      ^^  .      •  ,^       .. 

.  -.  The  .burden*  of  proof  in  $uch,  a  ca$e  Js  .wpoj^t.  the  plaintiff. 
Pollak  v.:  Davidson,  6  So.'3J[34,:87'rAla.  551 ;  LaCrbsse,  Bi)ot  &  Shoe 
Maniifacturingf  Co.  v:  Moris  Andefsoti  Co^  i3  S:  D'.  301;  Pkt  306, 

'  The   case   last  cited   abovti'  is   also   found  in  ^   S.   D.    560, 
wHerethe  sarne  nile  of  law  Was  Ikid  down. 

Fraud  will  never  be  presumed."  Heyrock  v*.  Surerns,  c)'N. 
D.  i8;  81  N.  W.  36;  LaCrosse '  Boot '&'  Shoe  Manufacturing*  Co. 
v.  Mons  Anderson  Co.,  9  S.  D.  560;  13  S.  D.  301.  '  - 
•  '  The  question  of  pleading*  ik>w  riaised  by  appellant  that  there 
i&  no- general  deniial  of  the  allegations  in  the  cosnplaint  and  that 
it  stands  admitted,  tliat  the  said  defendant  Charles  R.  Wiley  took 
his  deed  with  knowledge  that  ^  deed  had  been  previously  ex- 
ecuted to  appellant  covering  'the  same  property,  is  not  well  takeii. 
There  is  no  such  admission.  It  is  true  there  is  'no  fontial  gen- 
eral denial  but  the  whole  answer  in  effect  is  a  general- denial  of 
the  facts  alleged,  in- the  complaimt  afe  agaiftst  plaintiff ^s  daims  of 
title:  Furthermore  appellant  has  not  presented  'dny  pleading  to 
sustain  his  statements.  Paragraph  t*hree  of  tlie  answer  denies  that 
said;  deed  to  Charles  R.  Wiley  was -wkhotit  consideration  or  that 
same  was  executed  as  alleged  by' "plaintiff.  And  l>aragraph  four 
of  the  answer  excludes  any  interest  whatever  in  said  prcmrscs 
by  the  said  plaintiflF  ami  appellant,  and  we  believe  that  the  language 
in  paragraph  four  of  the  answer  is  broad  enough  to  put  the 
plaintiff  upon  proof  of  the  allegations  of  the  complaint.  Lan- 
guage could  hardly  l>e  broader  In  denying  plaintiff's  claim  to  said 
pr<>perty.  While  the  language  is  more  or  l?-\s  infor  ral  t!ic  denial 
is  such  that  plaintiff  could  not  have  any  title  or  interest  in  said 
property  if  the  denial  be  taken- as  true,  and  in  the  face  of  such  a 
denial  the  plaintiff  would  have  no  right  to  predicate  any  knowl- 
edge of  a  previously  executed  deed  if  such  existed  in  favor  of  the 
plaintiff. 

CORSON,  J.  This  is  an  appeal  by  the  i)laintiff  from  .1 
judgment  in  favor  of  the  defendant  Charles  R.  Wiley.  The  case 
was  tried  to  the  court  without  a  jury,  and  at  the  close  of  the  plain - 
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tiff's  evidence  a  motion  was  made  by  the  defendant  Chas.  R.  Wiley 
for  a  judgment  in  his  favor,  which  motion  was  granted,  and  the 
granting  of  this  motion  is  now  assigned  as  error. 

The  action  was  commenced  to  quiet  title  to  80  acres  of  land  in 
Sully  county,  and  to  cancel  of  record  a  certain  deed  executed  to  the 
defendant  Chas.  R.  Wiley  and  mortgage  executed  by  him.  The 
complaint,  after  alleging  a  chain  of  title  from  the  United  States 
government  to  one  Harrison  D.  Wiley,  alleges  as  follows: 

**[4]  That  on  the  27th  day  of  December,  1907,  the  defend- 
ant Harrison  D.  Wiley  (using  his  initials  only,  H.  D.)  for  a  full, 
valuable  consideration,  made,  executed,  acknowledged,  and  deliver- 
ed to  plaintiff  herein  his  certain  warranty  deed,  whereby  he  con- 
veyed and  transferred  to  this  plaintiff"  the  land  in  question. 

''[5]  That,  notwithstanding  the  deed  described  and  referred 
to  in  paragraph  4  of  this  complaint,  the  said  Harrison  D.  Wiley 
did  on  or  about  September  7,  1908,  execute  to  the  defendant 
Charles  R.  Wiley  a  pretended  warranty  deed,  whereby  he,  the 
said  Harrison  D.  Wiley,  attempted  and  pretended  to  convey  and 
transfer  to  said  Charles  R.  Wiley"  the  land  in  question,  "and  that 
said  pretended  deed  was  on  or  about  September  15,  1908,  record- 
ed in  the  office  of  the  register  of  deeds  at  page  544,  and  that  on 
the  same  day,  and  as  a  part  of  the  same  transaction,  the  said 
Charles  R.  Wiley  executed  back  to  said  Harrison  D.  Wiley  a  pre- 
tended mortgage  on  the  land  described  in  this  paragraph,  pre- 
tending to  secure  the  sum  of  $800,  which  said  mortgage  was  on 
September  15,  1908,  recorded  in  the  office  of  the  register  of 
deeds  of  said  Sully  county,  in  book  28  of  Mortgages,  at  page  94. 

"[6]  This  plaintiff  specifically  alleges  that  the  said  pretend- 
ed deed  and  the  said  pretended  mortgage  described  and  referred 
to  in  paragraph  5  were  wholly  without  consideration,  and  that 
the  said  pretended  deed  and  the  said  pretended  mortgage  were 
made  and  taken  by  all  parties  thereto  with  full  knowledge  and 
notice  of  the  deed  from  the  said  Harrison  D.  Wiley  to  this  plain- 
tiff, described  and  referred  to  in  paragraph  4  hereof. 

"[7]  That  the  said  pretended  deed  and  the  said  pretended 
mortgage  referred  to  and  described  in  paragraph  5  hereof  are  •* 
cloud  upon  plaintiff's  title  to  said  land." 

Then  follows  a  praper  that  title  be  quited  in  the  plaintiff,  and 
''that  the  pretended  deed  and  pretended  mortgage"  be  by  judgment 


Digitized  by  VjOOQIC 


Oct.,  1912]  HEPLDBOWER  v.  WILEY,  et  al.  189 

of  t!ie  court  "annulled,  canceled,  and  forever  set  aside."  The  ans- 
wer admits,  the  chain  of  title  from  the  United  States  to  Harrison 
D.  Wiley,  and  that  Harrison  D.  Wiley  conveyed  the  real  property 
in  controversy  to  defendant  Cahrles  R.  Wiley,  and  took  a  mortgage 
on  the  same  for  $800  in  payment.  It  then  "specifically  denies  that 
said  warranty  deed  was  delivered  to  said  Charles  R.  Wiley,  de- 
fendant, without  consideration,  and  that  said  note  and  mortgage 
were  made,  executed,  and  delivered  to  the  defendant  Harrison  D. 
Wiley  without  consideration  as  alleged  in  paragraph  6  of  said 
complaint.  "Answering  paragraph  7  of  said  complaint,  defend- 
ants deny  that  plaintiff  now  has  or  ever  did  have  any  title,  inter- 
est, or  claim  of  any  kind  whatsoever  in  said  hereinbefore  describ-* 
ed  premises,  and  alleges  that  plaintiff  has  no  claim  upon,  demand, 
title,  or  interest  therein  at  this  date." 

The  case  being  called  for  trial,  the  plaintiff  introduced  copies 
of  the  records  of  Sully  county  showing  the  title  in  Harrison  D. 
Wiley  on  January  30,  1907.  Plaintiff  then  introduced,  over  the 
objections  of  the  defendants,  a  purported  deed  of  the  premises 
from  H.  D.  Wiley  to  the  plaintiff,  bearing  date  of  December 
27,  1907,  and  recorded  October  28,  1910.  No  other  evidence  was 
offered  by  the  plaintiff  except  a  lis  pendens  filed  with  the  register 
of  deeds  of  Sully  county  giving  notice  of  the  commencement  of  tho 
action  and  its  nature.  The  defendant  Charles  R.  Wiley  thereupon 
moved  for  a  judgment  in  his  favor  upon  the  ground  that  th?! 
common  grantor,  Harrison  D.  Wiley,  executed  a  warranty  deed  of 
said  premises  to  the  defendant  Charles  R.  Wiley,  which  deed  was 
duly  recorded  September  15,  1908,  the  presumption  being  that  the 
deed  previously  recorded  would  take  precedence  over  all  unrecord- 
ed instruments.  The  court  took  the  matter  under  advisement, 
and  later  granted  the  motion  and  made  findings  of  fact  and  en- 
tered a  judgment  in  favor  of  the  defendant  Charles  R,  Wiley. 
The  question  before  this  court  to  decide,  therefore,  is  whether  or 
not  plaintiff  had  made  out  a  case  by  the  evidence  introduced,  read 
in  conn€Ction  with  the  pleadings. 

[1]  It  is  contended  by  the  plaintiff  that  the  defendant  did  not 
ueny  generally  or  specifically  "knowledge  or  notice"  by  him  of  the 
prior  deed  to  the  plaintiff  at  the  time  the  second  deed  was  execut- 
ed to  him,  and  hence  it  was  unnecessary  for  the  plaintiff  to  prove 
the    allegations    of    the    complaint    that    the    defendant    had    such 
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knowledge  and  notice  of  the  existence  of  the  prior  deed,  and  that 
by  the  introduction  of  the  records  above,  referred  to  he  established 
his  right  to  a  judgment  in  his  favor.  Tlic  defendant,  however, 
contends  that  although  there  was  no  speci|ic  or  general  denial  of 
the  allegations  of  the  sixth  paragraph,  alleging  that  he  took  the 
second  deed  with  knowledge  or  notice,  the  whole  answer  was,  in 
effect,  a  general  denial  of  the  facts  alleged  in  the  complaint,  and 
that  the  first  part  of  the  answer  above  quoted  is  broad  enough  to 
put  the  plaintiff  upon  proof  of  the  alkgatioos  of. the  complaint. 
The  learned  circuit  court  evidently  adopted  this  theory  in  grant- 
ing defendant's  motion  tor  judgment  in  his. favor.  But  in  our 
opinion  the  court  clearly  erred  in  taking  the  view  of  tl^  answer 
that  it  denied  the  allegations  contained  in  the  sixth  paragraph  of 
the  complaint >  alleging  that  he  (defendant)  took  said  deed  with 
notice  and  knowledge  of  the  plaintiff's  prior  deed,  and  in  granting 
the  defendant's  motion.  In  the  view  we  take  of  the  case,  the 
plaintiff  is  right  in  his  contention  that  the  allegation  of  notice  and 
knowledge  on  the  part  of  the  defendant  was  not  denie<l  by  the 
answer,  and,  under  the  pleadings  and  evidence  at  the  time  the 
plaintiff  rested,  he  was  clearly  entitled'  to  findings  and  judgment 
in  his  favor,  as  he  had  shown  a  complete  title  in  himself.  The 
contention  of  the  defendant  that  the  last  paragraph  of  the  answer 
in  which  the  defendant  denies  "that  plaintiff  now  is  or  ever  did 
have  any  title,  interest,  or  claim  of  any  kind  whatsoever  in  said 
hereinljefdre  described  premises,  and  alleges  that  plaintiff  has  no 
claim  upon,  demand,  title  or  interest  therein  at  this  date,"  is  a 
general  denial  of  the  portion  of  the  complaint  above  referred  to, 
is.  in  our  opinion,  untenable. 

[2]  It  is  contended  by  the  defendant  that  as  the  court  made 
the  following  finding:  'That  the  said  Charles  R.  Wiley  took  the 
conveyance  of  said  proj^erty  in  good  faith  and  for  a  valuable  con- 
sideration and  without  notice  of  any  previous  conveyance  of  said 
property  or  any  part  thereof" — and  the  evidence  is  not  before  the 
court  by  bill  of  exceptions,  such  finding  must  be  taken  as 
true.  But,  if  the  holding  of  this  court  is  jcorrect  that  the  plain- 
tiff's allegations  that  defendant  took  his  subsequent  deed  with  full 
knowledge  and  notice  of  plaintiff's  prior  deed  was  not  specifically  or 
generally  denied  by  defendant's  answer,  the  court's  finding  w^as  not 
only  not  warranted  by  the  pleadings,  but  clearly  in  contravention 
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not  only  warranted  by,  the  pleading?,  but  cle;arly  in  contraveqtion 
of  the  same,  and  therefore  the  finding  was  clearly  erroneous  and 
cannot  be  sustained.  The  trial' coilrt 'is -not  warranted  in  making  a 
fyndkig  iftl^con'htatfe»^n''to,4he^lkd»1i«&um>!i1l-.the  amM^Bt^  oiej^dial  or 
implied,  by  not  being  denied,  and  hence  this-^fifflS^i^'WitM^be  dis- 
regard^ by  this -court.  '      ••    '    .       ■         -       : -  : 

'  [3].  T!^^  jndgment  'of  the  circuit  cbiirt,  therefof-e^,'  must 
necessarily,  be  reversed,  unless  the  respondent's  further  conten-' 
.tion  be  .sustained,;  i.e.,  tliat  the  record  does  not-  properly  present 
the  question- to- tWs  court  ,  for.  the.reason  that  there  is;noprof>er  as- 
-signmerit'of  errors, ^nd  no  sufficient  statement  of  facts  upon- which 
the  appellant'  relies  for  a  reversal.  But'  we  cannot  agreed  with 
counsel  for'tlie' respondent  in  this"c6ntefttion.  'The  blrie^fiil^  this 
case  on  the  part  of  the  appellant  was  filed  January  24,  1912,  prior 
to  the  publication .  of  the  decision  of  this  court  in  the  case  of 
State  V.  I>oran,  134  N-  W.  53,.  and  hence  under  the  decision  in 
the  case  of  Atlas  Lumber  Co.  v.  Quirk,  135  X.  W.  172,  this 
court  will  resort  to  the  original  record.  In  the  latter  case  the  court 
in  its  opinion  said:  ''Respondent  has  raised  the  question  that  the 
statement  of  fact  contained  in  appellant's*  brief  is  not  sufficient  to 
point  out  or  establish  error,  in  tliat  the  findings  and  pleadings  are 
jnot  made  a  part  of  such  statement.  Under  the  ruling  of  this  court 
in.  State  v.  Doran,  134  N.  W.  53,  appellant's  statement  of  facts 
was  insufficient  in  some  respects,  but  as  the  decision  of  State  v. 
Doran  ha  dnot  been  rendered  at  the  time  of  the  filing  of  appel- 
lant's brief,  and  in  consideration  of  the  chaotic  state  of  our  statute 
law  upon  the  subject  of  what  such  statement  should  contain,  we 
have  resorted  to  the  original  record  in  this  case."  Upon  an  ex- 
amination of  the  record  in  this  case,  it  appears  that  the  '^specifi- 
cation  of  errors"  is  very  full  and  complete,  and  states  very  specifi- 
cally the  errors  upon  which  the  appellant  will  rely  for  a  reversal 
of  the  judgment. 

For  t^e  error  of  the  court  in  granting  defendant's  motion  anJ 
in  making  the  foregoing  finding  of  fact,  the  judgment  of  the  cir- 
cuit court  is  reversed. 
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JENKINS,  Appellant,  v.  HALLSTROM  et  al..  Respondents.' 
(138  N.  W.  12.) 

1.  Game — Game      Wardente — *'Oompeiisatio]i" — ^Duties      of      Gounty 

Gommlssioiiers. 

Under  Sess.  Laws  1909,  ch.  240,  oonceming  compenBation  of 
county  game  wardens,  while  it  was  contemplated  that  state 
game  warden  sho>uld  fix  the  compensation  allowable  for  a  cer- 
tain service  or  an  expense  incurred,  it  was  not  Intended  that 
county  commissioners  should  not  have  power  to  reject  a  voucher 
when  the  total  for  any  month  exceeded  the  amount  fixed  by 
statute,  or  to  reject  or  correct  any  item  where,  to  their  know- 
ledge, service  had  not  been  rendered  or  expense  incurred. 

2.  Game  Wardens — ^'Compensation,*'  Indnding  Expenses. 

The  word  "compensation,"  as  used  in  Sees.  Laws  1909,  ch. 
240,  providing  compensation  for  county  game  wardens,  in- 
cludes, in  addition  to  pay  for  service  rendered,  not  exceeding 
1 50.  per  month,  pay  for  expenses  Incurred. 

(Opinion  filed  October  25,   1912.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  Frank  Mc- 
NuLTY,  Judge. 

Application  by  C.  C  Jenkins  for  a  writ  of  mandamus  against 
S.  G.  Hallstrom  and  others,  composing  the  Board  of  County  Com- 
missioners of  Day  County,  to  compel  approval  of  certain  vouchers 
for  claims  against  the  game  fund.  From  an  order  sustaining 
a  general  demurrer  to  his  petition,  plaintiff  appeals.  Affirmed. 

C  C  Bush,  for  Appellant. 

The  demurrer  by  the  defendants  admits  as  true  all  the  alle- 
gations of  the  petition,  and: 

That  from  time  to  time  on  itemized  and  sworn  statements 
rendered  by  the  Plaintiff  as  county  game  warden  to  the  state 
game  warden,  the  amount  of  compensation  as  county  game  war- 
den, and  the  expenses  connected  with  the  enforcement  of  the  pro- 
visions of  the  game  laws  and  the  necessary  expenses  of  the  office 
of  the  c<.unty  game  warden,  due  to  the  plaintiff  was  determined 
and  fixed  by  the  state  game  warden,  and  for  such  compensation 
and  expenses  then  due  the  state  game  warden  issued  a  formal  or- 
der or  warrant  on  the  county  game  fund  of  Day-  county  directed 
to  the  county  treasurer  of  Day  county  to  pay  to  the  order  of  the 
plaintiff    out    of    the    county    game    fund    the    amount    then    due, 
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which  warrants  or  vouchers  were  signed  and  certified  to  by  the 
state  game  warden,  and  were  complete  except  the  formal  approval 
by  the  county  commissioners. 

That  from  time  to  time  these  vouchers  or  warrants  for  the 
amount  of  compensation  and  expense  as  had  been  detennined  and 
certified  to  by  the  state  game  warden  were  presented  to  the  county 
commissioners  to  be  approved,  and  that  the  county  commissioners 
have  failed  and  refused  to  approve  the  vouchers  or  warrants  so 
certified  for  the  amounts  fixed  and  determined  by  the  state  game 
warden,  and  it  has  been  the  custom  of  the  county  commissioners  to 
attempt  to  audit,  adjust,  pass  upon  and  allow  such  claims,  and  would 
allow  such  sum  as  the  board  of  county  commissioners  should  de- 
termine was  a  sufficient  compensation  and  expense,  wholly  disre- 
garding the  voucher  and  warrant  issued  by  the  state  game  warden, 
and  would  issue  a  formal  county  warrant  for  such  sum  as  had  been 
determined  by  the  county  commissioners  was  a  sufficient  compen- 
sation and  expense,  and  that  on  different  vouchers  so  certified 
which  were  presented,  the  county  commissioners  cut  down  and  re- 
duced and  allowed  and  issued  a  county  warrant  for  a  sum  small- 
er and  less  than  had  been  so  certified  to  by  the  state  game  war- 
d'Cn,  and  had  on  one  or  two  vouchers  so  presented  rejected  the 
claim  and  refused  to  pay  anything,  rejecting  the  claim  abso- 
lutely, the  amounts,  so  reduced  and  cut  down  and  rejected,  being 
set  forth  in  detail  in  the  petition. 

And  that  at  the  said  several  times  there  were  funds  sufficient 
in  the  county  game  fund  to  pay  the  full  amount  of  the  vouchers 
so  certified  to  the  county  commissicmers. 

Chapter  240,  Laws  of  1909,  section '4,  among  other  things 
provides  as  follows:  "Each  county  game  warden  shall  be  subject 
to  the  state  game  warden,  who  may  remove  him  at  any  time  for 
neglect  of  duty;"  and  the  same  section  further  provides  "Each 
county  game  warden  shall  receive  such  compensation  as  the  state 
game  warden  shall  determine,  not  to  exceed  fifty  dollars  per 
month,  to  be  paid  upon  vouchers  to  be  certified  to  by  the  state 
game  warden  and  approved  by  the  county  commissioners  irom  the 
county  game  fund,  provided,  that  no  charge  for  any  salary  or  ex- 
pense connected  with  the  enforcement  of  the  provisions  of  this 
chapter  except  the  fees  of  sheriffs,  constables  and  other  regular 
13_Vol.   30,  S.  D. 
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court  costs,  shall  be  at  any  time  any  charge  upon  any  county  or 
upon  the  state,  but  all  such  expense  shall  be  paid  from  the  county 
game  fund  as  herein  provided,  and  provided  further,  that  when- 
ever the  total  of  all  such  fees,  salaries,  per  diems,  shall  exceed 
the  total  sum  in  the  county  game  fund  remaining  after  the  pay- 
ment of  the  necessary  expenses  of  the  office  of  the  County  Game 
warden,  such  fee,  'salaries  and  per  diems  shall  be  paid  pro  rata 
to  each  lawful  claimant." 

From  this  law  it  will  be  seen  that  the  county  game  warden 
is  subject  to  the  state  game  warden,  that  is,  the  plaintiff  was  un- 
der the  control  and  subject  to  the  state  game  warden ;  it  was  made 
his  duty  to  enforce  the  game  laws  of  the  state  subject  to  the  or- 
ders of  the  state  game  warden  who  could  at  any  time  for  any 
neglect  remove  him  from  office,  and  the  state  game  warden  is  by 
this  law  charged  with  the  enforcement  of  the  game  laws,  and  ho 
is  the  superior  of  the  county  game  warden,  and  has  authority  to 
direct  the  enforcement  of  the  law,  and  nowhere  is  there  any 
authority  given  the  county  commissioners  to  direct  .or  have  any 
control  whatever  over  the  county  game  warden.  And  it  is  well 
known  and  does  not  require  argument  to  show  that  the  game 
laws  can  not  be  enforced,  and  the  county  game  warden  can  not 
enforce  the  law  without  incurring  more  or  less  expense. 

The  defendants  and  respondents  urged  that  the  word  **'ap- 
proved"  gave  the  county  commissioners  a  discretion  which  thej 
could  exercise  and  gave  them  authority  to  inquire  into,  pass  up- 
on, adjust,  fix  and  determine  what,  if  any  thing,  should  be  paid, 
and  that  this  gave  them  authority  to  audit  the  accounts  of  the 
county  game  warden.  But  the  plaintiff  and  appellant  contends 
that  this  does  not  give  the  county  commissioners  any  discretion. 
The  word  approve  as  defined  by  the  dictionary  means  "To  ac- 
cept as  good  and  sufficient  for  the  purpose  intended,'*  *To  affirm 
as  lawful  and  proper,"  "To  give  sanction  to,"  and  the  plaintiff 
and  appellant  contends  that  the  word  "approved"  as  used  in  this 
law  means  that  the  county  commissioners  should  attest,  or,  in 
effect,  by  their  approval,  certify  that  the  voucher  so  certified  by 
the  state  game  warden,  was  a  good  and  sufficient  warrant  for  the 
payment  of  the  account,  and  that  it  was  a  lawful  nd  proper  vouch- 
er or  warrant  to  the  treasurer  upon  which  to  make  payment,  and 
that   it  gave  them   no  discretion  whatever  to   inquire   into  or  as- 
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certain  whether  the  items  for  which  the  voucher  was  given  were 
proper  charges.  And  the  plaintiff  contends  that  the  reading  of 
the  entire  section  of  the  law  fully  supports  his  position,  that  the 
approval  of  the  voucher  was  purely  a  ministerial  act  on  the  part  of 
the  county  commissioners,  and  not  an  act  in  which  they  could 
exercise  any  discretion. 

Frank  Anderson,  State's  Attorney,  for  Respondents. 

The  action  of  the  court  in  sustaining  demurrer  to  plaintiff's 
affidavit  and  petition  for  writ  of  mandamus  was  correct  and  was 
justified  by  the  law  and  facts  for  the  following  reasons: 

1st.  That  under  Section  4  of  Chapter  240  of  the  Laws  of 
1909  the  Board  of  County  Commissioners  are  burdened  with  the 
duty  and  vested  with  power  to  pass  upon  the  correctness  of  the 
bills  of  county  game  wardens  for  salary  and  that  by  reason  there- 
of mandamus  wmII  not  lie  to  direct  them  how  to  decide. 

2nd.  That  the  same  section,  as  last  above  referred  to,  lim- 
its the  amount  that  any  game  warden  in  this  state  may  receive,  as 
compensation,  to  the  maximum  of  $50.00  per  month  and  that 
there  is  no  provision  in  the  statute  providing  for  any  game  warden 
receiving  during  any  one  month  any  greater  sum  as  compensa- 
tion than  $50.00. 

3rd.  There  is  nothing  to  show  by  appellant's  petition  that 
the  State  Game  Warden  ever  determined  what  his  monthly  com- 
pensation as  game  warden  should  be. 

4th.  That  the  vouchers  or  bills  for  salary  and  expenses  pre- 
sented by  the  appellant  to  respondents  as  county  commissioners, 
as  shown  by  said  petition,  do  not  show  what  portion  thereof  is  sal- 
ary and  what  portion  is  expenses. 

5th.  That  appellant's  petition  fails  to  show  that  at  the  times 
complained  of  there  was  in  the  county  game  fund  of  Day  county 
funds  sufficient  to  cover  the  amounts  claimed  by  appellant. 

6th.  That  the  appellant's  petition,  on  its  face,  shows  that 
he  presented  bills  or  vouchers  for  salary  and  expenses  far  in  ex- 
cess of  the  maximum  as  provided  by  law. 

It  seems  to  us  clear  that  it  was  not  the  intention  of  the 
State  legislature  to  put  into  the  hands  of  the  State  Game  Warden, 
without  limitation,  the  pow-er  to  fix  the  compensation  of  county 
game  wardens.  It  occurs  to  us  that  the  very  language  of  the  stat- 
ute negatives  any  such  inference.     Section  4,  Chapter  240,   Laws 
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of  1909,  among  other  things,  reads:  "Each  county  game  warden 
shall  receive  such  compensation  as  the  State  Game  Warden  shall 
determine,  not  to  exceed  $50.00  per  month  to  be  paid  upon  vouch- 
ers to  be  certified  by  the  State  Game  Warden  and  approved  by  the 
Board  of  County  Commissioners." 

There  is  no  place  in  this  law  any  provision  for  expenses 
or  anything  granting  to  the  state  game  warden  the  power  to  certify 
and  allow  anything  for  expenses.  When  this  law  provides  that  the 
vouchers  shall  be  '^approved  by  the  board  of  county  commission- 
ers'^ it  would  certainly  seem  to  us  that  such  a  procedure  on  the 
part  of  the  board  would  be  idle,  if  at  the  same  time  the  board  had 
no  pov/er  to  determine  whether  or  not  such  vouchers  in  form 
were  proper  and  in  amount  were  reasonable  and  in  accordance 
with  the  law.  The  money  belonging  to  the  county  game 'fund  is 
as  much  a  part  of  the  moneys  belonging  to  the  county  treasury  of 
Day  county  as  are  any  other  moneys  therein  contained. 

If  it  were  intended,  as  appellant  claims,  that  the  board  of 
county  commissioners  should  have  a  merely  perfunctory  duty  con- 
nected with  these  vouchers  and  that  the  word  "approved"  in  the 
law  means  merely  that  the  board  shall,  by  its  approval,  say  that 
this  is  a  voucher  certified  by  the  state  game  warden,  then  certainly 
the  board  could  have  been  spared  any  trouble  connected  with  such 
vouchers  Section  34  of  High  on  Extraordinary  Legal  Remedies 
at  page  33. 

Appellant's  petition  entirely  fails  to  show  that  the  state  game 
warden  ever  determined  what  should  be  the  monthly  compensation 
to  which  the  county  game  warden,  the  appellant,  should  be  entitled. 
In  the  absence  of  such  a  determination  it  would  be  entirely  im- 
possible for  the  board  of  county  commissioners  to  determine  from 
the  voucher  presented  to  them  whether  or  not  the  same  was 
regular  and  entitled  to  be  honored.  There  is  further  no  showing 
in  the  petition  that  the  bills  or  vouchers  specified  what  portion  of 
the  amount  thereof  was  compensation  or  salary  and  what  portion 
thereof  was  expenses. 

Again  we  find  that  there  is  nothing  in  the  petition  to  show  of 
what  these  purported  expenses  consist.  For  anything  that  ap- 
pears on  the  face  of  the  petition  it  may  be  that  they  consist  in 
part  of  sheriff's  fees,  constable's  fees  and  court  costs,  which  the 
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Statute  expressly  provides  shall  be  paid  out  of  the  general  county 
funds.  The  portion  of  the  statute  to  which  we  refer  is  that  part 
of  section  4  of  the  Act,  reading  as  follows : 

"Provided  that  no  charge  for  any  salary  or  expenses  con- 
nected with  the  enforcement  of  the  provisions  of  this  chapter  ex- 
cept the  fees  of  sheriffs,  constables  and  other  regular  court  costs 
shall  be  at  any  time  any  charge  upon  any  county  or  upon  the 
state." 

WHITING,  J.  The  appellant  as  plaintiff  brought  a  pro- 
ceeding in  mandamus  asking  the  circuit  court  to  compel  the  de- 
fendants, as  county  commissioners  of  Day  county,  to  approve  cer- 
tain vouchers  for  claims  against  the  game  fund  of  said  county, 
which  claims  he  had  presented  to  them,  and  they  had  either  re- 
jected in  toto  or  approved  in  part  only.  The  defendants  demurred 
to  the  affidavit  and  petition  for  mandamus,  and  for  grounds  of 
demurrer  set  forth  "that  said  affidavit  and  petition  fail  to  state 
facts  sufficient  to  entitle  the  plaintiff  to  the  relief  demanded  or  any 
relief/'  The  circuit  court  sustained  the  demurrer,  and  it  is  from 
the  order  sustaining  such  demurrer  that  this  appeal  was   taken. 

Such  demurrer  admits  the  fallowing  facts:  During  the  time 
covered  by  such  vouchers,  the  plaintiff  was  the  duly  appointed  and 
qualified  county  game  warden  in  and  for  Day  county,  and  per- 
formed the  duties  of  such  position.  From  time  to  time,  while  he 
was  such  game  warden,  the  plaintiff  submitted  to  the  state  game 
warden  a  sworn  itemized  "statement  of  the  costs  and  expenses, 
and  of  the  compensation  then  due  to  plaintiff  as  such  officer,  and 
which  costs  and  expenses  had  been  incurred  in  the  necessary  ex- 
penses of  the  office  of  county  game  warden.  *  *  *  Such  com- 
pensation was  determined  by  the  state  game  warden  and  such 
costs  and  expenses  were  approved  by  the  state  game  warden,  and 
were  certified  to  by  the  state  game  warden,  and  the  state  game 
warden  froro  time  to  time  *  *  *  did  issue  to  plaintiff  *  *  * 
a  regular  and  formal  order  or  warrant  upon  the  county  game  fund 
of  Day  county  for  the  amount  then  due,  which  warrants  were 
*  *  *  signed  and  certified  to  by  \V.  F.  Bancroft,  state  game 
warden,  and  were  executed  all  except  the  approval  of  the  county 
commissioners."  Such  certified  vouchers  or  warrants  were  pre- 
sented to  the  defendants  for  approval,  and  the  defendants  wholly 
failed  and  neglected  and   refused  to  approve   such  vouchers  and 
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warrants.  Defendants  assumed  to  pass  upon  the  correctness  of 
plaintiff's  claims,  and  allowed  some  at  a  less  amount  than  claimed 
by  plaintiff  and  wholly  rejected  some.  The  amounts  claimed  and 
for  which  plaintiff  had  vouchers  certified  by  the  state  game  warden 
were  in  various  sums  ranging  from  less  than  $50  a  month  up  to 
greatly  in  excess  of  $50  for  some  months.  At  the  times  the 
vouchers  were  presented  for  approval  of  defendants,  and  at  the 
time  this  proceeding  was  initiated  there  was  money  sufficient  in 
the  county  game  fund  of  Day  county  to  pay  the  amount  of  said 
vouchers  in  full.  The  petition  and  affidavit  wholly  failed  to  show 
what  part  of  the  amount  of  each  voucher  was  for  services,  and 
what  part  for  expenses.  This  action  is  based  entirely  upon  chap- 
ter 240  of  the  Session  L<aws  of  1909,  the  part  of  said  chapter  ma- 
terial for  pur  consideration  reading*' as  follows:  ''Each  county 
game  warden  shall  receive  such  compensation  as  the  state  game 
W'arden  shall  determine,  not  to  exceed  ($50.00)  per  month,  to  be 
paid  upon  vouchers  to  be  certified  to  by  the  state  game  warden 
and  approved  by  the  county  commissioners,  from  the  county  game 
fund;  provided,  that  no  charge  for  any  salary  or  expense  con- 
nected with  the  enforcement  of  the  provisions  of  this  chapter  ex- 
cept the  fees  of  sheriffs,  constables  and  other  regular  court  costs, 
shall  Ix;  at  any  time  any  charge  upon  any  county  or  upon  the  state, 
but  all  such  expenses  shall  be  paid  from  the  county  game  fund  as 
herein  provided;  and  provided  further,  that  whenever  the  total 
of  all  such  fees,  "salaries,  per  diems,  shall  exceed  the  total  sum  in 
the  county  game  fund  remaining  after  the  payment  of  the  neces- 
sary expenses  of  the  office  of  the  county  game  warden,  such  fee, 
salaries  and  per  diems  shall  be  paid  pro  rata  to  each  lawful 
claimant.  County  game  wardens  shall  be  nominated  by  the  boards 
of  county  commissioners  of  each  county  and  appointed  by  the 
state  game  warden." 

Appellant  contends  that  there  is  no  authority  vested  in  the 
county  commissioners  empowering  them  to  pass  upon  the  correct- 
ness ui  the  certified  voucher  presented  to  them  under  this  law — 
that  they  can  but  approve  the  same  as  presented,  and  that  it  is 
their  bounden  duty  so  to  do.  Respondents  contend  that  it  is 
within  their  power  and  it  is  their  duty..to  pass  uiX)n  the  correctness 
of  the  claims  presented,  and  also  that  many  of  the  vouchers  were 
invalid  upon  their  faces  as  the  amounts  thereof  were  in  sums  ex- 
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ceeding  $50  a  month  for  the  months  covered  thereby,  and  also  that 
they  did  not  show  how  much  was  allowed  for  each  month  when 
they  purported  to  cover  more  than  a  month. 

[i]  We  think  respondents  are  right  in  both  of  their  con- 
tentions. It  surely  cannot  be  presumed  that  the  Legislature  intend- 
ed to  impose  upon  the  county  commissioners  of  a  county  the  mere 
formal  act  of  approving  a  claim.  What  possible  purpose  could 
such  an  act  serve?  The  county  commissioners  are  in  a  much 
better  position  to  know  or  ascertain  whether  the  county  game  war- 
den hsi,s  performed  the  services  and  incurred  the  expenses  set 
forth  in  this  statement  than  is  the  state  game  warden ;  and,  while  it 
was  undoubtedly  contemplated  that  the  state  game  warden  should 
fix  the  compensation  to  be  allowed  for  a  certain  service  or  for  an 
expense  incurred  thus  leading  to  uniformity  throughout  the  state 
for  like  service  and  like  expense,  it  certainly  was  not  intended 
that  the  county  commissioners  should  not  have  power  to  reject  a 
voucher  when  the  total  for  any  month  exceeded  the  amount  fixed 
by  statute,  or  to  reject  or  correct  any  item  where,  to  their  knowl- 
edge, the  service  had  not  been  rendered  or  the  expense  incurred. 

[2]  Can  the  amount  allowed  a  county  game  warden  under  this 
law  for  services  and  expenses  lawfully  exceed  the  sum  of  $50  for 
any  one  month?  The  answer  to  this  question  depends  largely 
upon  the  meaning. to  be  given  the  word  "compensation''  as  used 
in  the  section  from  which  we  have  quoted.  Appellant  contends 
that  by  "compensation"  is  meant  salary,  and  that  this  only  is 
limited  to  $50  a  month;  while  respondents  contend  that  the  word 
•'compensation,*'  as  here  used,  is  broader  than  the  word  "salary," 
and  covers  both  what  one  is  to  receive  for  his  services  and  also 
what  he  is  to  receive  to  compensate  him  for  expenses  incurred. 
An  examination  of  the  cases  involving  a  construction  of  the  term 
"compensation"  will  reveal  that  such  construction  is  invariably  con- 
trolled by  the  context  of  the  provision,  wherein  such  word  is  used. 
It  is  well,  then,  to  consider  carefully  the  statute  as  quoted.  What 
is  it  the  game  warden  is  to  determine  and  to  give  a  certified 
voucher  for?  The  "compensation"  of  the  county  game  warden. 
If,  then,  the  word  "compensation"  includes  only  salary  or  pay  for 
services  rendered  and  does  not  include  remuneration  for  expenses 
incurred,  the  state  game  warden  has  no  power  whatsoever  to 
certify  and  approve  expenses,  and  any  attempt  to  include  expenses 
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in  a  voucher  or  warrant  would  invalidate  such  voucher  or  warrant 
and  justify  its  rejection  by  the  commissioners.  Furthermore, 
unless  the  word  "compensation"  does  include  remuneration  for 
expenses  incurred,  there  is  absolutely  no  provision  of  this  statute 
under  which  a  claim  for  such  expenses  can  be  audited  and  al- 
lowed. It  would  follow  that,  if  a  county  game  warden  had  ren- 
dered services  for  which  he  was  entitled  to  and  the  state  game 
warden  was  willing  to  allow  $25  and  also  had  incurred  necessary 
expenses  to  the  amount  of  $25,  he  could  only  get  a  certified 
voucher  for  $25,  the  amount  allowed  for  services,  and  would  lose 
the  balance.  It  is  clear  to  us  that  the  term  "compensation,"  as 
used,  includes  pay  for  expenses  incurred-  as  well  as  for  services 
rendered ;  that  the  amount  of  such  compensation  cannot  in  any  one 
month  exceed  $50 ;  that  the  bill  therefor  must,  in  the  first  place,  be 
passed  upon  by  the  state  game  warden,  and,  after  he  has  certified 
to  the  correctness  thereof  and  given  a  certified  voucher  therefor, 
it  must  be  presented  to  the  county  commissioners  and  be  by  them 
passed  upon;  that  such  commissioners  have  power  to  reject  it  in 
wliole  or  in  part  if  they  find  it  incorrect,  subject  to  the  right  of 
the  county  game  warden  to  appeal  from  their  decision  or  bring 
an  action  to  recover  the  amount  claimed. 

It  follows  that  the  demurrer  was  rightfully  sustained,  and  the 
order  sustaining  same  is  affirmed. 


SMITH,  Respondent,  v.  Johnson,  Appellant. 

(138  N.  W.   18.) 

Record     for    Review — Certification     oft    Evidence— Sufficiency     of 
Evidence. 

Where   the  trial   Judge   did   not  certify   that  the   evidence   in 
support  of  a  finding  was  in  the  appeal  record,  the  sufficiency  of 
.such  evidence  cannot  be  reviewed. 
Evidence— Parol   to  Explain  Uncertain  Written   Contract. 

In  a  vendor's  action  for  specific  performance  of  a  oontract  .pro- 
viding that  the  price  should  be  paid  in  cash  or  by  ''accepted  mort- 
gage," held,  that  said  phrase  is  not  clear  in  meaning,  and  that 
parol    evidence    of    conversations    and    circumstances    attending 
execution    of   the    contract    was    admissible    to    show    intent    of 
parties  in  using  said  phrase.     Sec.   1256,  Civ.  Code. 
Evidence^— Congressional     "lots"     as     Survey     Subdivisions — ^Pre- 
sumption as  to  Evidence— Record. 
Where,    in    an    action    for    specific    performance,    trial    court 
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found  that  land  lying  along  east  side  of  township  lines  is  desig- 
nated on  government  plats  as  lots,  running  in  succession  from 
north  to  south,  that  it  is  common  to  describe  such  lots  iby  half 
and  quarter  section  numbers,  that,  so  described,  the  lands  are 
definitely  known  and  readily  ascertained,  and  that  the  land 
described  in  the  contract  lies  along  eastern  side  of  township; 
held,  in  absence  from  the  record  of  the  evidence  on  which  the 
finding  was  based,  and  there  being  no  evidence  showing  that 
divisional  lines  of  the  section  are  not  identical  with  lot  lines, 
it  is  presumed  the  evidence  warranted  the  finding. 

4.  Specific  Performance— Evidence— ''Accepted  Mortgage**— Soffl- 
ciency  of  Parol  EMdence. 

Evidence  in  vendor's  action  for  specific  performance  of  sale 
contract,  which  provided  that  the  land  should  be  paid  for  in 
cash  or  by  "accepted  mortgage,"  held  sufiicient  to  sustain  a 
finding  that  that  phrase  .was  intended  by  the  parties  to  refer  to 
an  existing  mortgage  then  on  the  land  and  was  to  be  assumed 
by  purchaser,  unless  he  should  choose  to  pay  all  cash  and 
receive  land  clear  of  mortgage. 

6.  Specific  Performance— -Tender  of  Deed — Saflficiency  of  Description. 
A  deed  tendered  in  performance  of  sale  contract  described 
land  by  congressional  lots  according  to  the  government  survey, 
while  the  contract  described  it  by  sectional  subdivisions  "ac- 
cording to  government  survey,"  did  not  render  the  tender  in- 
sufficient, where  the  deed  description  was  sufficient  to  identify 
the  land  as  described  in  contract. 

6.  Specific  Performance— -Finding  as  to  Quantity  of  Land— Intent  of 
Parties — Judicial  Notice  of  Government  Survey  Subdivisions — 
Burden  of  Proof. 

A  "conclusion  of  law"  in  an  action  for  specific  performance, 
was  to  the  effect  that  the  deficiency  of  acreage  less  than  480 
acres  was  only  thirty  and  87-100  acres  "or  about  six  per  cent" 
and  that  it  was  covered  by  the  words  "more  or  less,  according 
to  the  government  survey,"  contained  in  the  sale  contract  which 
described 'the  lands  by  sectional  subdivisions.  Held,  that,  while 
the  court  will  take  judicial  notice  that  under  congressional 
survey  system  each  sectional  subdivision,  except  those  adjoin- 
ing the  north  and  west  township  lines,  is  presumed  theoreti- 
cally to  contain  the  amount  of  land  called  for  by  the  description, 
and  that  lands  adjacent  to  said  township  lines  and  described 
as  lots  may  vary  greatly  in  quantity,  yet  this  rule  does  not 
apply  to  private  contracts  of  sale  involving  actual  intent  of  the 
parties.  Held,  further,  that,  taking  judicial  notice  of  the 
material  facts  connected  with  this  contract.  In  absence  of  speci- 
fic evidence  as  to  knowledge  of  the  parties  that  government 
survey  described  this  land  as  lots,  it  will  be  presumed  both 
parties    intended    to    risk    only    such    variation    of    quantity    as 
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plight  occur  in  sectional  subdivisions,  and  not  the  variation 
of  quantity  occurring  in  congressional  lots;  that  the  burden  o£ 
proof  was  on  plaintifiP  to  show  that  defendant  understood  the 
words  "more  or  less"  to. relate  to  such  lot  variations;  and, 
not  having  so  shown,  the  trial  court's  findings  and  judgment 
are  not  sustained. 

7.  Interest — ^Rate  of  Interest  Under  Specific  Performance-— Damages. 

Under  Civ.  Code,  Sec.  2294,  providing  a  measure  of  damages 
for  breach  of  obligation  to  pay  money,  it  was  error,  in  a  vend- 
or's action  for  specific  performance  of  land  sale  contract,  to 
award  him  interest  on  purchase  money  in  excess  of  legal 
rate,  and  to  find  damages  in  any  amount  which. would  exceed 
such  rate. 

8.  Specific  performance— Damages  for  Use  or  Profits — Error. 

In  a  vendor's  action  for  specific  performance  of  land  sale 
contract,  it  was  error  to  permit  him  to  testify  as  to  amount  of 
his  loss  from  not  having  obtained  any  use  or  profits  of  the  land. 

(Opinion  filed  October  25,   1912.) 

Appeal  from  Circuit  Court,  Custer  County.  Hon.  Levi 
McGee,   Judge. 

Action  by  William  AI.  Smith  against  Erland  H.  Johnson, 
for  specific  performance  of  a  contract  of  sale  of  land  and  for 
damages.  From  a  judgment  in  favor  of  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed,  and  remanded 
for  new  trial. 

Null  &  Royhl,  for  Appellant, 

The  defendant  answers,  setting  up  that  the  description  of 
the  property  is  so  indefinite,  uncertain  and  defective  that  plaintiff's 
action   for  specific   performance   cannot  be   maintained. 

Also  defendant  alleges  that  the  lands  are  properly  described 
as  lots  2,  3  and  4  of  Section  30  and  not  as  the  West  Y^  of  Section 
30.  That  these  lots  do  not  contain  40  acres  each,  on  the  contrary, 
they  contain  only  89.13  acres. 

The  contract  calls  for  480  acres  more  or  less  according  to 
the  government  survey.  It  will  l>e  noticed  that  there  is  no  gov- 
ernment survey  of  the  West  y^  ^^  S-  W.  34  and  the  S.  W.  >1 
of  the  N.  W^  34  ^^  Sec.  30,,  Sec.  30  being  on  the  west  side  of 
the  township  and  the  section  not  containing  640  acres,  the  west 
subdivisions  of  the  west  quarter  sections  were  surveyed  and  de- 
scribed as  lots  I,  2,  3,  4,  of  Sec.  30.  This  is  a  very  important 
feature  of  the  question  we  are  now  considering. 

It  is  well  understood  among  persons  familiar  with  land  titles 
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that  where  the  government  survey  describes  the  N.  W.  >4»  it 
means  a  quarter  section  containing  i6o  acres  subject  only  to  the 
variations  due  to  possible  inaccuracies  in  the  survey,  but  where 
the  government  survey  describes  the  lands  as  lots,  it  is  notice  that 
the  lots  do  not  conform  to  the  system  of  survey  and  may  con- 
tain the  remnants  of  the  survey  without  regard  to  quantity.  That 
is  to  say,  lot  i  of  section  30  does  not  mean  either  a  quarter  sec- 
tion or  a  quarter  of  a  quarter  section.  It  does  not  mean  either 
160  acres  or  40  acres.  These  lots  need  not  and  do  not  conform 
to  the  lines  of  regular  subdivisions. 

In  the  case  at  bar,  lots  i,  2,  3,  4,  of  Sec.  30  Contain  118.84 
acres,  hence  the  north  line  of  the  N.  W.  quarter  running  east  and 
west  would  be  20.58  rods  short  of  the  conventional  160  rods. 
Eighty  rods  are  apportioned  to  the  east  forty  and  the  remaining 
59.42  rods  are  left  as  the  north  boundary  of  lot  i.  Now  a  con- 
veyance of  the  N.  W.  ^4  of  the  N.  W.  54  oi  Section  30  would  not 
convey  lot  i,  but  it  would  convey  one- fourth  of  the  quarter  sec- 
tion. The  quarter  section  contains  139.42  acres.  One-fourth 
would  be  34.855  acres,  while  lot  i  contains  only  29.71  acres,  a 
difference  of  5.145  acres.  This  applies  to  lots  2,  3,  4  the  same  as 
to  lot  I. 

This  presents  two  propositions:  First,  by  describing  the 
lands  by  the  usual  designation,  the  defendant  might  reasonably 
suppose  the  land  to  be  of  regular  survey,  subject  only  to  the  in- 
accuracies common  to  land  surveys,  and  that  he  was  getting  full 
forties.  Had  it  been  described  as  lots,  he  would  then  have  been 
put  on  inquiry  as  to  their  acreage.  On  this  basis,  defendant  will 
get  30.87  acres  less  than  he  contracted  for. 

Second,  plaintiff  by  agreeing  to  convey  these  lands  by  the 
usual  designations  has  agreed  to  convey  15.435  acres  more  than  is 
contained  in  lots  2,  3,  4.  This  is  to  say,  plaintiff  agreed  to  convey 
the  W.  Vo  of  the  S,  W.  J4  and  S.  W.  >4  of  the  X.  W.  }4,  He 
tenders  a  deed  to  lots  2,  3,  4. 

Under  these  facts,  we  think  the  court  erred  in  permitting  the 
plaintiff  to  testify  to  the  conversation  concerning  the  number  of 
acres. 

The  court  erred  in  granting  a  decree  for  specific  performance 
of  a  contract  containing  the  one  description  where  a  conveyance 
by  the  other  description  only  is  tendered. 
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There  was  no  mention  in  the  contract  of  any  mortgage  on 
the  land.  In  finding  2  (page  18  herein)  the  court  finds  that  there 
is  a  mortgage  on  the  land,  $4,875.00  and  interest  at  7  per  cent 
from    March    i,    1910. 

At  the  trial,  the  court  permitted  plaintiff  to  testify  that  the 
phrase  "accepted  mortgage"  meant  the  assumption  of  the  mortgage 
on  the  land.  This  we  think  was  error.  There  is  no  ambiguity 
in  the  language  used  "to  pay  in  cash  or  by  accepted  mortgage." 

The  court  erred  in  finding  as  a  fact  in  finding  5  (page  19 
herein)  that  accepted  mortgage  meant  that  defendant  could  as- 
sume the  mortgage  on  the  land. 

Plaintiff's  damages. 

The  only  testimony  concerning  plaintiff's  damages  was  the 
testimony  of  the  plaintiff  in  which  he  testified  that  "I  think  that  a 
thousand  dollars  is  a  very  light  loss  for  me."  (Page  53-54 
herein.) 

The  court  in  finding  19  finds  plaintiff's  net  damages  to  be 
$750.     In  the  decree  plaintiff  is  awarded  $500.00  damages. 

In  finding  14,  the  court  finds  the  lands  to  be  worth  $10,000.00, 
or  four  hundred  dollars  more  than  the  purchase  price. 

On  the  record  as  presented,  we  cannot  see  how  this  judgment 
for  damages  can  be  sustained  and  we  think  the  court  erred  in 
awarding  damages. 

Plaintiff  has  possession  of  the  lands  hence  has  not  suffered 
any  actual  damages  tod  there  are  no  equities  in  his  favor. 

Lawrence  H.  Hedrick,  for  Respondent. 

There  is  no  testimony  that  the  property  to  be  conveyed  was 
not  easily  ascertained.  On  the  other  hand  the  testimony  of  Loomis 
S.  Cull,  register  of  the  U.  S.  land  office,  (page  48,  appellant's 
statement  of  fact  and  brief),  shows  clearly  that  a  description  of 
lots  by  half  quarter  or  quarter  quarter  sections  is  such  a  descrip- 
tion that  the  land  referred  to  is  easily  ascertained. 

Such  a  description  as  in  this  case  is  very  usual,  and  the  land 
meant  is  absolutely  certain  of  ascertainment.  There  is  no  ques- 
tion about  what  land  was  referred  to,  only  one  tract  of  land  would 
answer  the  description  in  its  usual  and  ordinary  acceptation.. 

"That  is  certain  which  can  be  made  certain."  Sec.  2437 
Civil  Code  (S.  D.  1903),;  Coughorn  v.  Sundback,  9  S.  D.  487; 
Ford  et  al.  v.   Ford,  24  S.  D.  648   (citing  Jones  on   Real   Prop. 
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Conveyancing,  Sec.  323 ;  Civil  Code,  Sec.  2437)  'A  Am.  &  Eng. 
Enc.  of  Law,  2d  Ed.  793-796-797-798,  and  authorities  there  cited ; 
13  Cyc.  p.  635.  i  (I)  ;  Brown  v.  Hardin,  21  Ark.  327;  Hazelwood 
V.  Ragan,  95  Tex.  295. 

Quantity  is  the  least  certain  element  of  description,  and  even 
where  a  definite  area  is  referred  to  in  describing  the  lands  it  will 
be  taken  as  merely  descriptive  and  will  not  prevail  against  a  more 
particular  description  by.  reference  to  monuments  or  to  courses  and 
distances.    4  Am.  &  Eng.  Enc.  of  Law,  789,  5  e  (I). 

The  statement  of  the  quantity  of  land  supposed  to  be  con- 
veyed and  inserted  in  a  deed  or  patent  by  way  of  description  must 
yield  to  courses  and  distances,  unles's  there  is  a  clearly  expressed 
intention  to  the  contrary.     5  Cyc.  929  b. 

Where  a  deed  contains  a  particular  description  of  the  prop- 
erty conveyed  it  will  not  be'  controlled  by  a  recital  therein  of  the 
quantity,  unless  it  clearly  appears  that  it  wais  the  intention  to 
convey  only  a  definite  quantity.     13  Cyc.  9635  i  (II). 

What  is  the  meaning  of  the  term  "more  or  less?" 

Generally  in  its  plain  and  most  obvious  meaning  an  expression 
which  shows  that  the  parties  were  to  run  the  risk  of  gain  or  loss, 
as  there  might  happen  to  be  an  excess  or  deficiency  in  the  esti- 
mated quantity;  words  of  safety  and  precaution  and  intended  to 
cover  some  slight  or  unimportant  inaccuracy;  words  used  in  con- 
tracts or  conveyances  to  qualify  the  representation  of  quantity  in 
such  manner  that,  if  made  in  good  faith,  neither  party  should  be 
entitled'to  any  relief  on  account  of  deficiency  or  surplus.     27  Cyc. 

p.  913. 

How  is  the  term  construed? 

Where  land  is  described  in  a  deed  by  sectional  subdivisions 
or  by  metes  and  bounds  the  words  "more  or  less"  when  used  in 
connection  with  such  description  are  construed  as  used  for  the 
purpose  of  proximately  designating  the  quantity  of  land  within 
such  subdivision  or  boundaries  and  not  as  referring  to  the  state 
of  the  title  to  such  land ;  where,  however,  such  words  are  used  in 
connection  with  a  description  in  which  the  number  of  acres  con- 
veyed is  stated,  the  recital  of  quantity  is  a  matter  of  description ; 
and  the  use  of  the  words  "more  or  less"  has  been  construed  as 
meaning  th^t  the  parties  run  the  risk  of  gain  or  loss  in  respect  to 
quantity.      13   Cyc.  p.  639;  Hodges  v.  Rowing,  7  L.   R.  A.  87; 
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4  Am  I  &  Eng.  Enc.  of  Law,  p.  792  (7),  citing  numerous  cases 
and  excellent  notes;  20  Am.  &  Eng.  Enc.  of  Law,  p.  873,  Art.  i, 
I ;  20  Am.  &  Eng.  Enc.  of  Law,  p.  875 ;  Watson  v.  Cline,  42 
S.  W.   1038. 

These  words  have  the  same  effect  in  an  executory  contract  as 
in  a  deed. 

In  an  executory  contract  for  the  sale  and  purchase  of  land 
for  an  entire  sum,  the  insertion  of  the  wordis  *'more  or  less"  or 
equivalent  words,  will  control  a  statement  of  the  quantity  of  land 
or  of  the  length  of  one  of  the  boundary  lines  in  the  same  manner 
as  it  would  in  a  deed,  so  that  neither  party  will  be  entitled  to  relief 
on  account  of  a  deficiency  or  surplus  unless  in  case  of  so  great  a 
difference  as  will  naturally  raise  the  presumption  of  fraud  or 
gross  mistake  in  the  very  essence  of  the  contract,  citing:  20 
Am.  &  Eng.  Enc.  of  Law,  p.  877;  Nobles  v.  Grogins,  99  Mass. 
235;   Coughenour  v.   Stauft,   y*j   Pa.   St.    192. 

What  deficiency  or  excess  will  the  words  '*more  or  less" 
cover  ? 

Immaterial  differences:  Deficiency  of  5  acres  in  a  conveyance 
of  41  acres.     Winch  v.  Winchester,  i  Ves.  &  B.  375. 

In  a  conveyance  of  47^2  acres  ,  more  or  less,  for  the  con- 
sideration of  $2,500.00,  a  deficiency  of  7  acres  was  held  to  be 
immaterial.     Stebbins  v.  Eddy,  4  Mason   (U.  S.)   414. 

Deficiency  of  31  acres  in  a  conveyance  of  500  acres,  more  or 
less.  Frederick  v.  Youngblood,  19  Ala.  680,  54  Am.  Dec.  210. 
And  we  cite:  Estes  v.  Odom,  91  Ga.  600;  King  v.  Brown,  54 
Ind.  368;  Young  v.  Craig,  2  Bibb  (Ky.)  270;  Dale  v.  Smith,  12 
Am.  Dec.  64;  Williford  v.  Bentley,  5  J.  J.  Marsh,  (Ky.)  181; 
Clark  V.  Scammon,  62  Me.  47;  Hurt  v.  Stull,  3  Md.  Ch.  24; 
Hjall  V.  Mayhew,  15  Md.  551;  Austrian  v.  Dean,  23  Minn.  62; 
Phipps  V.  Tarpley,  24  Miss.  597;  Mann  v.  Pearson,  2  Johns,  (N. 
Y.)  39;  Faure  v.  Martin,  7  N.  Y.  210,  57  Am.  Dec.  515;  Ket- 
chum  V.  Stout,  20  Ohio,  453;  Smith  v.  Evans,  6  Binn.  (Pa.) 
102;  Pendleton  v.  Stewart,  5  Call.  (Va.)  i,  2  Am.  Dec.  583; 
Caldwell  v.  Craig,  21  Gratt.  (Va.)  132;  Graham  v.  Larner,  87 
Va.  222;  Brown  v.  Wallace,  4  Gill  &  J.  (Md.)  488;  Rathke  v. 
Tyler,  in  N.  W.  435- 

It  will  be  noted  from  an  examination  of  the  above  cases  that 
the   percentage   of    deficiency    where    the    words    "more    or    less" 


Digitized  by  VjOOQIC 


Oct.,   1912]  SMITH  V.   JOHNSON.  207 

would  not  cover  the  same  has  scarcely  ever  been  less  than  25  per 
cent.,  unless  it  was  clearly  shown  that  the  sale  was  by  the  acre, 
and   not  in   gross. 

Where  a  map,  plan  or  'survey  of  the  premises  conveyed  is 
referred  to  in  a  deed  it  is  to  be  considered  as  a  part  of  the  latter 
instrument  and  is  to  be  construed  in  connection  therewith ;  and  the 
courses,  distances  or  other  particulars  which  appear  on  such  map, 
plan,  or  survey  are  as  a  general  rule  to  be  considered  as  the  true 
description  of  the  land  conveyed.     13  Cyc.  p.  633   (11). 

When  a  map  or  plat  is  referred  to  in  a  conveyance,  it  be- 
comes, for  the  purpose  of  the  description  and  identification  of  the 
land,  a  part  of. the  deed. 

Courses  and  distances  must  yield  to  monuments.  Xicolin  v. 
Schneiderhan,  33  N.  W.  p.  33. 

Where  a  survey  is  referred  to  in  a  deed  for  greater  cer- 
tainty, it  legally  forms  a  part  of  it,  and  both  should  l?e  con- 
strued together.     Heffelman  v.  Otsego  W.  P.  Co.,  43  X.  W.  1096. 

When  lands  are  granted  according  to  an  official  plat  of  the 
survey,  it  is  a  well  settled  principle  that  the  plat  may  be  referred 
to.     13  Cyc.  p.  635  i   (I). 

Findings  five  and  six  are  fully  supported  by  the  testimony  of 
the  plaintiff  set  out  on  pages  40  and  41  of  appellant's  printed 
statement  and  brief,  which  testimony  is  wholly  corroborated  by  the 
defendant's  own  testimony  on  pages  41  and  42  of  said  printed 
statement.  Certainly  the  term  "accepted  mortgage*'  is  not  a  usual 
and  common  term;  it  is  shown  by  the  testimony  of  both  plaintiff 
and  defendant  that  they  meant  by  its  u'se  exactly  what  the  court 
finds  they'  meant.     (Finding  Five  and  Six). 

"Where  language  of  a  memorandum  is  ambiguous,  and  may 
refer  to  different  subjects,  parol  evidence  under  the  familiar  rule 
may  be  received  to  show  the  situation  and  circumstances  of  the 
parties  at  the  time  in  order  to  construe  their  agreement."  Jones 
on  Evidence,  2d  Ed.  p.  537;  Lee  v.  Butles,  46  U.  E-  52;  Sec. 
1256,  Civil  Code  (S.  D.  1903);  Osborne  v.  Stringhom,  4  S.  D. 
593;  Osborne  v.  Stringhom,  i  S.  D.  406;  Miller  v.  Way,  5  S. 
D.  468;  Blood  V.  Fargo  &  S.  E.  Co.,  i  S.  D.  71 ;  Stakes  v.  Green, 
ID  S.  D.  289;  Peanson  v.  Post,  i  Dak.  220. 

Here  I  wish  to  call  attention  to  Finding  of  Fact  VIII  (Page 
19,  appellant's   printed   statement),   wherein   the   court   finds,   and 
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appellant  raises  no  objection  thereto,  that  plaintiff  tendered  prior 
to  May  I,  1910,  warranty  deed  to  the  real  estate  particularly  de- 
scribed in  the  agreement,  together  with  an  abstract  of  title  thereto 
showing  merchantable  title  in  plaintiff;  and  at  the  same  time  the 
mortgage  then  against  the  land,  the  notes  which  same  secured,  to- 
gether with  a  release  of  said  mortgage. 

Plaintiff  shows  by  undisputed  tesimony  (plaintiff  testimony, 
page  54,  appellant's  printed  statement),  that  he  did  not  remain  in 
possession  of  the  land  and  did  not  obtain  any  use  or  profits  out 
of  the  land,  and  the  reason  therefore  was  .this  contract. 

The  undisputed  testimony  (plaintiff's  testimony  and  testi- 
mony of  G.  W.  Prather,  pages  53,  54,  55,  56,  57,  58,  appellant's 
printed  statement),  shows  that  plaintiff  sustained  not  less  than  one 
thousand  dollars  in  damages.  The  interest  on  the  purchase  price 
to  the  date  of  the  judgment  and  decree  amounted  to  only  $371.58, 
leaving  $628.42  damages  still  unaccounted  for.  The  court  allowed 
$500.00  for  damages  which  does  not  exceed  the  amount  in  the 
findings  or  the  amount  actually  proven. 

"Any  damages  properly  pleaded  and  proven  should  be  as- 
sessed." 4  Sutherland  Code  PI.  &  Pr.  3783,  citing  Deeds  v. 
Stephens,  69  Pac.  534. 

"In  a  suit  for  specific  performance,  the  court  having  acquired 
jurisdiction  may  assess  such  damages  as  appear  to  have  been 
sustained  prior  to  the  filing  of  the  complaint  as  incidental  to  the 
remedy  of  specific  performance."  4  Sutherland  PI.  &  Pr.  3778, 
Sec.  6978,  citing  West  v.  Washington,  etc.,  R.  R.  Co.,  90  Pac. 
666. 

The  amount  and  terms  of  the  mortgage  are  a  matter  of 
record,  and  are  a  mere  matter  of  mathematical  calculation,  easily 
determined  and  in  but  one  possible   way. 

Hence  defendant  will  receive  all  he  contracted  for,  and  even 
that  i's  not  necessary.  It  is  the  general  rule  of  law,  and  statutory 
in  this  state,  that  when  the  vendor  gets  substantially  what  he  con- 
tracts for  specific  performance  will  be  granted.  Substantial  per- 
formance is  all  that  is  required,  but  plaintiff  has  done  more. 

Immaterial  defects  and  technical  objections,  where  the  pur- 
chaser gets  substantially  what  he  contracted   for,  will  not  be  al- 
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lowed  fo  defeat  a  sale.  Citing:  26  Am.  &  Eng.  Enc.  of  Law,  p. 
io8hh;  Riggs  v.  Purcell,  66  N.  Y.  193;  Hiddleton  v.  Findla,  25 
Cal.  76 

SMITH,  J.  Appeal  from  the  circuit  court  of  Custer  county. 
Action  for  specific  performance  of  a  contract  for  the  sale  of  real 
property  and  to  recover  damages.  Trial  to  the  court.  Findings 
and  judgment  in  favor  of  plaintiff.  Defendant  appeals  from  the 
judgment  and  from  an  order  overruling  motion  for  -a  new  trial. 

The  following  portions  of  the  written  contract  are  material  to 
the  questions  presented  on  this  appeal :  "Witnesseth :  That  the 
party  of  the  first  part  (Smith)  for  the  consideration  of  $500.00  to 
him  in  hand  paid,  hereby  agrees  to  sell  to,  deliver  and  convey  to 
the  party  of  the  second  part  (Johnson)  his  assigns  or  heirs,  a 
warranty  deed,  duly  signed  and  executed,  upon  full  settlement  of 
the  full  purchase  price,  being  $9,600  less  $500.00,  the  following 
described  premises,  to-wit:  Nortlieast  Y^  of  section  30,  south  i/> 
of  the  northwest  34 »  the  southwest  J4  and  west  i/4  of  the  southeast 
^,  all  in  section  30,  township  5,  south  of  range  8,  east  B.  H.  M. 
containing  480  acres,  more  or  less  according  to  the  government 
'survey.  Also  80  acres  of  water  right  desert  filing,  with  water 
right  of  same,  and  one  water  right  made  to  Harry  M.  Sprague. 
And  the  second  party  hereby  agrees  to  pay  in  cash  or  by  accepted 
mortgage  said  purchase  price  to  the  party  of  the  first  part  on  or 
before  May  ist,  A.  D.  1910."  "The  motion  for  a  new  trial  and  the 
assignments  of  error  question  the  sufficiency  of  the  evidence  to  sus- 
tain certain  of  the  findings  and  the  competency  of  the  evidence 
upon  which  these  findings  are  based.  The  findings  in  question  are 
numbered  5,  6,  7,  11,  and  14. 

[i]  The  sufficiency  of  the  evidence  to  support  No.  19,  dis- 
cussed in  appellant's  brief,  cannot  be  raised  upon  this  appeal,  for 
the  reason  that  the  trial  judge  has  certified  to  thi's  court  that  the 
testimony  in  the  record  is  only  such  as  was  received  in  support  of 
findings  Nos.  5,  6,  7,  11,  and  14,  and  fails  to  certify  that  the  evi- 
dence in  support  of  finding  No.  19  is  in  the  record.  This  omission, 
however,  is  not  material,  because  the  competency  of  the  evidence 
offered  to  sustain  the  allegations  of  the  complaint  upon  which  find- 
ing No.  19  is  based  is  presented  by  the  specifications  of  errors  oc- 
curring at  the  trial,  and  the  sufficiency  of  the  evidence  is  deter- 
14 — Vol.   30,  S.  D. 
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mined  by  the  objections-  to  its  competency.  But  the  sufficiency  of 
the  evidence  to  sustain  findings  of  fact  5,  6,  7,  11,  and  14  is  pre- 
sented, as  well  as  the  competency  of  the  evidence  offered  in  sup- 
port of  these  findings.    The  findings  are  as  follows : 

*'(5)  That  by  the  words  'accepted  mortgage/  used  in  said 
agreement,  defendant  and  plaintiff  meant  that  defendant  could 
assume  the  mortgage  as  mentioned  above  in  paragraph  2,  and 
pay  the  balance  in  cash. 

"(6)  That,  if  defendant  did  not  choose  to  assume  said  mort- 
gage, the  same  should  be  paid  out  of  the  purchase  price. 

"(7)  That  by  the  terms  of  the  said  agreement  the  plaintiflf 
was  to  transfer  the  real  estate  particularly  described  therein  by 
warranty  deed,  and  was  to  transfer  the  desert  filing  and  the  water 
right  filings  mentioned  therein  by  such  instruments  of  conveyance 
or  assignment  as  is  usual  in  the  transferring  or  ^assigning  of  such 
interests.     *     *     *, 

**(ii)  That  plaintiff  has  at  all  times  since  the  execution  of 
said  agreement,  and  now  is,  ready  and  willing,  and  able,  to  per- 
form said  agreement  on  his  part.     *    *    * 

"(14)  That  real  estate  described  in  paragraph  one  (i)  was 
at  the  time  of  tlie  execution  of  said  agreement,  and  now  is,  of  the 
reasonable  value  of  ten  thousand  dollars  ($10,000).  That  the 
desert  filing  and  the  water  right  filings  mentioned  in  said  agree- 
ment  were  of  trifling  value." 

[2]  Appellant  in  the  assignments  of  error  contends  that  the 
testimony  is  insufficient  to  sustain  findings  5  and  6,  because  the 
contract  of  sale  was  in  writing,  and  the  phrase  ^'accepted  mort- 
gage'' is  not  ambiguous  or  uncertain,'  and  should  be  interpreted 
by  the  court,  and  that  certain  evidence  offered  and  received  to  aid 
in  ascertaining  the  meaning  and  intent  of  the  parties  to  the  con- 
tract was  therefore  incompetent.  The  general  rules  for  the  construc- 
tion of  contracts  and  ascertaining  the  intent  of  the  parties  are  thus 
stated  in  9  Cyc.  577  (A)  :  "The  law  furnishes  certain  rules  for 
the  construction  of  written  contracts  for  the  purpose  of  ascertain- 
ing from  the  language  the  manner  and  extent  to  which  the  parties 
intended  to  be  bound,  and  those  rules  should  be  applied  witli  con- 
sistency and  uniformity,  and  it  is  not  proper  for  a  court  to  vary, 
change,  or  withhold  their  application.  *  *  *  The  first  and 
main  rule  of  construction  is  that  the  intent  of  the  parties  as  ex- 


Digitized  by  VjOOQIC 


Oct.,    1912]  SXITH   V.    JOHNSOX.  211 

pressed  in  the  words  they  liave  used  must  govern.  Greater  re- 
gard is  to  be  had  to  the  clear  intent  of  the  parties  than  to  any 
particular  words  which  they  may  have  used  in  the  expression  of 
their  intent.  If  the  words  used  clearly  show  the  intent,  there 
is -no  need  for  applying  any  technical  rules  of  construction,  for, 
where  there  is  no  doubt,  there  is  no  room  for  construction."  Id. 
587  (H).  *'To  determine  the  intention  of  the  parties  if  the  m-ean- 
ing  is  not  clear,  it  is  necessary  that  regard  shall  be  had  to  the 
nature  of  the  instrument  itself,  the  condition  of  the  parties  exe- 
cuting it,  and  the  objects  which  they  had  in  view,  for  which  pur- 
pose parol  evidence  is  admissible.  This  rule  does  not  apply,  how- 
ever, where  the  language  of  the  contract  leaves  no  doubt  as  to  the 
meaning  of  the  parties,  but  in  such  a  case  the  contract  is  to  be 
construed  without  regard  to  extraneous  facts.'*  Id.  591  (K). 
**The  question  of  the  meaning  of  a  written  contract  is  ordinarily 
one  of  law  for  the  court,  and  not  one  of  fact  for  the  jury;  but, 
where  the  construction  of  a  written  contract  depends  upon  extrinsic 
facts  as  to  which  there  is  a  dispute,  its  construction  is  a  mixed 
question  of  law  and  fact,  and  is  for  the  jury  under  proper  in- 
structions from  the  court." 

In  the  application  of  these  elementary  rules  to  the  case  be- 
fore us,  the  first  question  is  whether  the  language  used  is  clear,* 
and  leaves  no  doubt  as  to  the  meaning  and  intent  of  the  parties. 
By  the  contract  the  grantee  agrees  to  pay  for  the  land  in  ''cash 
or  by  accepted  mortgage."  It  is  to  be  assumed  from  the  contract 
that  the  plaintiff  intended  to  sell,  and  the  defendant  intended  to 
buy,  the^  lands  described,  and  that  defendant  intended  to  pay  for 
the  lands  in  some  manner.  The  contract  says,  "in  cash  or  by  ac- 
cepted mortgage."  What  did  the  parties  mean  or  intend  when 
they  used  the  words  ''accepted  mortgage"?  Was  it  intended  that 
the  grantee  might  pay  the  whole  purchase  price  of  the  land  by 
giving  the  vendor  a  mortgage  upon  the  land?  Was  it*the  intention 
that  the  vendee  might  pay  part  of  the  purchase  price  in  cash  and 
the  balance  by  mortgage?  Was  it  the  intention  of  the  parties  that 
the  vendee  might  pay  the  whole  purchase  price  in  mortgage  securi- 
ties if  accepted  by  the  vendor  in  lieu  of  cash?  It  is  obvious  that 
the  meaning  and  intent  of  the  parties  as  expressed  in  the  words 
* 'accepted  mortgage"  is  not  clear,  and  cannot  be  ascertained  with 
any  reasonable  certainty  by  a  construction  of  the  language  used. 


Digitized  by  VjOOQIC 


212  SMITH  V.   JOHNSON.  [30   S.   D. 

The  case  therefore  falls  clearly  within  the  rule  that  resort  may  be 
had  to  conversations  showing  the  intent  and  understanding  of  the 
parties,  together  with  surrounding  circumstances  existing  at  the 
time  the  contract  was  entered  into.  The  rule  permitting  such 
testimony  is  recc^nized  by  section  1256,  Civil  Code,  which  pro- 
vides: **A  contract  may  be  explained  by  reference  to  the  circum- 
stances under  which  it  was  made."  Miller  v.  Way,  5  S.  D.  468,  59 
N.  W.  467;  Small  v.  Elliott,  12  S.  D.  570,  82  X.  W.  92,  76  Am. 
St.  Rep.  630;  Grimsrud  Shoe  Co.  v.  Jackson,  22  S.  D.  114',  115 
N.  W.  656.  There  wajs  no  error  in  receiving  the  evidence  com- 
plained of. 

(3)  The  next  question  is  whether  the  evidence  received  in 
connection  with  the  words  used  in  the  contract  is  sufficient  to  sus- 
tain the  finding  of  the  trial  court  as  to  the  intention  of  the  parucs. 
The  evidence  tends  to  show,  and  the  court  found  in  the  second 
■finding  of  fact,  that  on  March  7,  1910,  when  the  contract  was  en- 
tered into,  there  was  a  mortgage  on  the  land  on  which  there  was 
due  $4,875,  with  interest  at  7  per  cent,  from  March  i,  1910.  The 
plaintiff  testified,  in  substance,  that  at  the  time  the  contract  was 
entered  into  he  had  a  conversation  with  defendant,  Johnson,  about 
this  mortgage,  in  which  he  told  Johnson  that,  if  he  did  not  want 
to  pay  all  the  money  on  the  land,  he  could  assume  the  mortgage 
and  let  the  sum  run;  and  that  the  words  "accepted  mortgage"  had 
reference  to  this  mortgage.  Defendant  in  hi's  testimony  admitted 
tliis  conversation  and  understanding.  The  court  in  findings  5  and 
6  found  that  by  the  words,  "accepted  mortgage,"  both  parties  un- 
derstood and  meant  that  the  defendant  might  assume  tlie  mort- 
gage then  on  the  land,  and  pay  the  balance  in  cash, 
or  pay  the  entire  purchase  price  in  cash  out  of  which 
the  mortgage  should  be  paid  in  full,  giving  the  purchaser  a 
clear  title.  In  finding  No.  7  the  court  found  that  it  was  the  in- 
tent of  the  parties  to  transfer  the  desert  land  filing,  and  the  two 
water  right  filings,  by  such  instruments  of  conveyance  or  assign- 
ment as  were  usual  in  transferring  or  assigning  such  interests. 
We  are  of  opinion  this  interpretation  of  the  contract  is  correct. 
Findings  Nos.  8  and  9  show  the  instruments  of  conveyance  and 
assignments  which  were  tendered  as  conveyances  of  the  desert 
filing  and  water  rights,  and  as  a  conclusion  of  law  the  court  finds 
that  the  plaintiff  performed    all  the  requirements  of  the  agreement 
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incumbent  upon  him  in  the  manner  and  within  the  time  prescribed. 
No  assignments  of  error  as  to  the  sufficiency  of  the  evidence  to 
sustain  findings  8  and  9  are  in  the  record,  nor  does  the  trial  court 
purport  to  certify  t!he  evidence  upon  which  they  are  based.  This 
court  will  therefore  presume  there  was  sufficient  evidence  before 
the  trial  court  to  show  that  such  instruments  were  usually  em- 
ployed to  effect  the  transfer  of  such  interests,  and  therefore  the 
tender  was  a  sufficient  compliance  with  the  terms  of  the  contract. 

[4]  Appellant's  next  contention  is  that  the  description  of  the 
land  in  the  contract  is  indefinite  and  uncertain  because  the  lands 
are  described  in  the  contract  as  the  W.  V2  o^  the  S.  W.  ^,  and 
the  S  W.  34  of  the  N.  W.  J4  of  section  30,  ''according  to  the 
government  survey."  Appellant's  real  contention  appears  to  be 
that  there  is  no  government  survey  of  land's  along  the  west  line  of 
section  30  showing  sectional  subdivisions ;  that  in  such  surveys 
lands  along  the  west  line  of  townships  are  (described  as  lots  and 
not  otherwise.  The  trial  court  (finding  Xo.  13)  finds  that  the  land 
lying  along  the  east  side  of  township  lines  is  designated  on  the 
plat  books  of  the  United  States  government  as  lots,  said  \ots  being 
numbered,  the  numbers  beginning  in  the  northwest  corner  of  each 
section  and  numbered  south,  lots  i,  2,  3,  4;  that  it  is  the  usual 
and  common  thing  to  describe  such  lots  by  half  and  quarter  sec- 
tion numbers;  and  that,  when  so  described,  the  lands  numbered  as 
lots  are  definitely  known  and  readily  ascertained,  and  that  tlir 
land  described  in  the  contract  lies  along  the  eastern  side  of  the 
township  line.  The  evidence  upon  which  this  finding  is  based 
is  not  certified  in  the  record,  and  we  must  presume  was  sufficient 
to  sustain  the  finding.  There  is  no  evidence  in  the  record  tending 
to  show  that  divisional  lines  of  section  30  are  not  identical  with 
the  lot  lines. 

[5]  Appellant's  further  contention  is  that  the  deed  tendered 
by  plaintiff  in  performance  of  the  contract,  in  which  the  lands  are 
described  by  lots,  does  not  show  a  compliance  with  the  contract, 
in  which  the  lands  are  described  by  sectional  subdivisions,  and 
thus  fails  to  show  a  tender  in  compliance  with  the  contract.  In 
the  case  of  Ford  v.  Ford,  24  S.  D.  644,  124  X.  W.  1108,  this 
court  held  that  a  description  in  a  deed,  which  conveyed  "all  the 
right,  title  and  interest  in  and  to  all  ranches,  lands,  houses,  barns, 
stables    and   corrals   belonging  to   Hugh    Ford,   situated   on   Belle 
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Foiirche  River,  Butte  Coiintv,  D.  T.  commonly  known  as  the 
headquarters  of  Ford  Bros.  Cattle  Co.,"  was  sufficient,  saying: 
"We  are  of  opinion  that  this  description  \vas  sufficient  to  convey 
the  lands  in  question.  The  office  of  a  description  in  a  deed  is  not 
to  identify  the  lands,  but  to  furnish  the  means  of  identification, 
arid  that  a  description  is  considered  sufficiently  certain  which  can 
l.e  made  certain,  and  that  a  description  in  a  deed  would  be  deemed 
sufficient  if  a  person  of  ordinary  prudence,  acting  in  good  faith 
and  making  inquiries  suggested  by  the  description  given  in  such 
deed,  would  be  enabled  to  identify  the  property.''  We  hold,  there- 
fore, that  a  tender  of  a  deed  describing  the  property  by  lots  froin 
which  the  property  can  be  identified  as  the  same  property  described 
in  the  contract  is  a  sufficient  compliance  with  the  terms  of  the 
written  contract  in  which'  the  same  property  is  described  by  sec- 
tional subdivisions,  and  that  the  accompanying  words,  ''according 
to  government  isnrve'y,"  make  that  survey  a  part  of  the  description 
for  the  purpose  of  identifying  the  land,  HcflFelman  v.  C/tsego  W. 
P.  Co.,  78  Mich.  121,  43  X.  W.  1096,  44  X.  \V.  1151;  13  Cvc. 
(^33  (11). 

[6]  Appellant  argues  at  some  length  the  propositiou  that  the 
land  described  in  the  deed  by  lots  is  30.87  acres  less  than  the  land 
described  by  sectional  subdivisions  in  the  contract.  There  is  ahj:)- 
lutely  nothing  in  the  findings  of  fact  or  the  evidence  in  the  rcc::rd 
on  which  to  found  this  argument ;  the  only  allusion  in  the  rcc:;rd 
to  the  quantity  of  land  being  found  in  "conclusion  of  law"  Xo.  8, 
where  it  is  said,  "The  deficiency  less  than  four  hundred  and  eighty 
(480)  acres  being  only  thirty  and  eighty-seven  one-hundredths 
(30.87)  acres  or  about  six  per  cent.  (6  per  cent.),  is  not  so  great 
but  that  it  is  fully  covered  by  the  words  'more  or  less,  according 
to  the  government  survey,'  and  the  defendant  is  not  entitled  to  any 
reduction  in  the  purchase  price  b\'  reason  of  such  deficiency,  he 
having  taken  the  risk."  Tlie  only  question,  then,  is  whether  a  de- 
ficiency of  about  6  per  cent,  in  the  quantity  of  land  would  be 
covered  by  the  words,  "more  or  less"  in  the  contract.  Plaintiff 
was  permitted  to  testify  over  defendant's  objection  that  at  the  time 
the  contract  was  signed  he  informed  defendant  "that  the  land  laid 
right  along  this  township  line  and  it  might  l)e  a  little  long  or  a 
little  short,  and  I  don't  know."  But  this  evidence  is  of  little  value 
in  the  solution  of  the  precise  question  i)resented,  which  is  whether 
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or  not  it  was  known  and  understocxl  by  the  parties  that  the  indcu- 
tical  land  described  by  sectional  subdivisions  in  H'e  contract  was, 
in  fact,  described  as  lots  in  the  government  survey.  This  evidence 
goes  only  so  far  as  to  disclose  that  defendant  knew  the  land  was 
on  the  west  line  of  the  township.  Are  the  parties  presumed  to 
know  that  land  so  situated  is  surveyed  into  lots,  and  to  have  en- 
tered into  the  contract  on  the  basis  of  that  fact?  Upon  this  ques- 
tion the  evidence  is  entirely  silent,  and  the  question  can  only  be 
solved  by  an  assumption  that  the  parties  did,  or  did  not,  know 
that  the  property  purchased  and  sold  was  described  in  the  govern- 
ment 'survey  as  lots,  and  not  by  sectional  subdivisions.  If  both 
parties  knew  and  understood  this  fact,  they  would  be  presumed  to 
have  contracted  on  that  basis.  No  element  of  fraud,  misrepresen- 
tation, or  mistake  as  to  the  quantity  of  land  enters  into  this  case. 
The  only  question  involved  is  the  proper  interpretation  of  the  lan- 
.guage  used  by  the  parties.  It  is  contended  by  appellant  tnat  h^i- 
cause  the  description  in  the  contract  was  by  sectional  sub'li  vis  ions, 
he  had  a  right  to  assume  that  the  words  "more  or  less''  rontem- 
plated  only  such  variations  in  quantity  of  land  as  might  ordinariV 
occur  in  surveys  of  sectional  subdivisions,  and  not  to  variations 
in  quantity  which  might  result  from  accumulations  or  deficiencies 
on  north  or  west  township  lines  under  the  system  of  govern- 
ment survey.  It  is  contended  that  appellant  might  hive  been 
willing  to  risk  a  variation  of  quantity  such  as  mii^ht  exist  in  the 
usual  sectional  surveys,  but  not  the  greater  uncertainty  as  to  quan- 
tity where  the  land  is  described  as  lots. 

The  real  question  urged  by  appellant  is  whether  the  words, 
*'more  or  less,"  should  be  held  to  relate  to  variatio-.s  of  (jiian- 
tity  which  occur  in  sections  or  to  variations  in  quantit ,  which  )  ,- 
cur  in  lots.  We  have  already  held  that  the  descript'/^ri  by  sec- 
tional subdivisions  in  the  contract  is  sufficient  to  identify  the  land 
as  the  same  land  described  as  lots  in  the  deed  lenderacl  by  plain- 
tiff in  the  performance  of  the  contract.  The  last  contention,  how- 
ever, presents  a  different  question;  and  that  is  whether  at  the 
time  of  entering  into  the  contract  it  was  understood  by  the  par- 
ties that  the  land  described  in  the  contract  in  fact  embraced  lots, 
and  not  sectional  subdivisions.  No  other  rule  for  the  solution  of 
this  question  occurs  to  us  than  such  as  may  be  found  in  the  appli- 
cation of  the  rule  as  to  the  burden  of  proof.    The  burden  of  proof 
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as  to  every  fact  essential  to  sustain  his  theory  of  the  case  rests 
upon  the  plaintiff.  Plaintiff's  contention  is  that  the  assumption  of 
risk  as  to  the  quantity  of  land  related  to  lots,  and  he  sh>uild  assume 
the  burden  of  proof.  The  contract  itself  describes  the  laad  by 
sectional  subdivisions,  and  in  the  absence  of  evidence  tending  to 
show  that  the  parties  knew  and  understood  as  a  fact  that  :he 
properly  intended  to  be  conveyed  consisted  of  lots,  >nd  not  of 
sectional  subdivisions,  we  think  defendant's  contention  must  pre- 
vail, and  that  we  should  hold  that  the  words  "more  or  less"  ^vce 
understood  and  intended  by  the  parties  as  an  assumption-  of  risk 
of  variations  in  quantity,  such  as  ordinarily  occur  in  sectional 
subdivisions.  But  again,  from  lack  of  evidence,  the  court  is  left 
without  actual  knowledge  as  to  what  such  variations  in  quantity 
of  land  ordinarily  are  in  fact. 

The  court  may  take  judicial  notice  that  under  the  system  of 
government  surveys  each  sectional  subdivision,  except  those  which 
adjoin  the  north  and  west  township  lines,  is  presumed  theoretically 
to  contain  the  quantity  of  land  called  for  by  the  description,  and 
that  lands  adjacent  to  said  township  lines  described  as  lots  may, 
in  fact,  vary  greatly  in  quantity.  But  this  rule  has  no  application 
to  parties  to  a  private  contract  for  the  sale  of  lands,  where  know- 
ledge of  the  actual  facts  must  be  shown  to  enable  the  court  to 
apply  the  proper  rule  of  construction  to  ascertain  the  intent  of 
the  parties.  We  think,  however,  the  court  may  take  judicial  no- 
tice of  material  facts  connected  with  the  subject-matter  of  t'ne 
contract,  and  should,  therefore,  construe  the  contract'  upon  the 
assumption  that  both  parties  were  ignorant  of  the  fact  that  t\v: 
property  described  in  the  contract  consisted  of  lots,  and  not  the 
usual  sectional  subdivisions.  It  follows  that  we  should  assume 
both  parties  intended  to  risk  only  such  variation  of  quantity  as 
might  occur  in  sectional  subdivisions,  and  not  the  variation  of 
quantity  which  occurs  in  lots.  It  then  becomes  necessary  to  con- 
sider whether  a  deficiency  of  30.87  acres  in  the  total  of  480  acres 
is  greater  than  was  within  the  contemplation  of  the  parties,  when 
each  assumed  the  risk  more  or  less  than  480  acres  by  the  contract. 
It  will  l)e  observed  that  the  contract  price  of  the  land  averaged 
$20  per  acre,  and  this  deficiency  in  quantity  would  represent  a  de- 
ficiency in  value  of  substantially  $600.  Had  the  description  in  the 
contract  been  by  lots,  it  might  be  presumed  that  the  parties   in- 
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tended  to  assume  the  risk  of  greater  variations  in  quantity  and 
value  which  may  occur  under  such  descriptions,  and  that  a  sale  in 
gross  was  intended.  But,  as  the  description  m  the  contract  was 
by  quarter  sectional  subdivisions,  the  court  may  not  presume  that 
the  parties  intended  to  assume  the  risk  of  the  greater  variations 
which  are  known  to  occur  in  surveys  where  the  description  of 
sectional  subdivisions  is  by  lots;  at  least,  in  the  absence  of  evi- 
dence to  show  that  the  parties  knew  as  a  fact  that  the  govern- 
ment survey  described  the  land  by  lots.  .There  is  some  evidence 
that  the  plaintiff  informed  defendant  orally  that  there  might  be 
**more  or  less*'  land,  but  that  statement  would  apply  to  the  des- 
cription given  in  the  contract  by  sectional  subdivision,  and  is  not 
equivalent  to  a  statement  that  the  government  survey  described  the 
land  by  lots.  Why  did  plaintiff  cause  the  land  to  be  described 
in  the  contract  by  quarter  sectional  subdivisions  and  not  by  lots? 
If  plaintiff,  being  the  owner  of  the  land,  did  not  know  the  actual 
government  descriptions,  still  less  can  we  presume,  in  the  absence 
of  evidence,  that  the  defendant  knew  it.  Respondent's  counsel 
cites  a  large  number  of  decided  cases  in  which  variations  in  quan- 
tity of  land  were  deemed  immaterial,  because  contemplated  and 
covered  by  the  words  "more  or  less"  in  the  conveyance.  None  of 
the  cases  cited  cover  the  precise  point  under  discussion.  The 
question  in  this  case  is  whether  the  words  "more  or  less"  in  the 
contract  were  understood  and  intended  by  the  parties  to  apply  to 
a  description  by  government  quarter  sectional  subdivisions,  or  to 
a  description  by  government  sectional  subdivisions  in  lots.  Clear- 
ly, the  burden  of  proof  was  upon  plaintiff  to  show  at  least  the 
fact  that  defendant  knew  the  land  was  not  in  quarter  sectional 
subdivisions  but  in  lots ;  that  he  might  ask  the  court  to  draw  the 
conclusion  of  fact  therefrom ;  the  defendant  intended  to  assume 
the  risk  of  variation  in  quantity  existing  in  such  cases.  This  the 
plaintiff  has  utterly  failed  to  do,  and  for  that  reason  the  findings 
and  judgment  of  the  trial  court  are  not  sustained  by  the  record. 
[7]  Another  question  is  presented  in  the  record  which  be- 
comes material  in  view  of  the  fact  that  a  new  trial  must  be  grant- 
ed, which  will  be  briefly  noticed  here.  While  this  action  is  for 
specific  perfonnance  of  a  contract,  the  only  relief  which  the  plain- 
tiff seeks  or  to  which  he  could  be  entitled  is  a  judgment  award- 
ing him  that  which  would  be  due  him  under  the  terms  of  the  con- 
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*ract  if  fully  performed.  Under  the  contract,  plaintiff  could  in  no 
event  receive  anything-  otlior  or  further  than  the  purchase  price  of 
the  land  in  money,  according  to  the  terms  of  the  contract,  with 
interest  thereon,  at  the  legal  rate  from  the  time  of  default  in  pay- 
ment. The  rule  of  damages  for  failure  to  pay  money  is  the  same 
in  an  equity  as  in  a  law  action.  Under  the  contract  in  question, 
the  only  obligation  assumed  by  defendant  was  for  the  payment  of 
money,  namely,  the  purchase  price  of  the  land.  Section  2294  of 
the  Civil  Code  provides :  ''The  detriment  caused  by  the  breach  of 
an  obligation  to  pay  money  only  is  deemed  to  be  the  amount  due 
by  the  terms  of  the  obligation,  with  interest  thereupon." 

Respondent's  counsel  in  his  brief  concedes  that  legal  interest 
on  the  purchase  price  of  the  land  to  the  date  of  the  judg-ment  and 
decree '  amounts  only  to  $375.58.  The  court  found  that  "thv-v 
plaintiff  lias  sustained  damages  by  reason  of  the  defendant's  fail- 
ure to  perform  said  agreement  in  the  sum  of  at  least  one  thousand 
dollars  ($1,000),  with  interest  on  the  purchase  price  from  May  i, 
A.  D.  1910,  the  date  when  said  money  should  have  been,  paid,  will 
not  reimburse  plaintiff  for  his  damages  by  seven  hundred  and  fifty 
dollars  ($750),''  while  the  judgment  and  decree  of  the  court  is 
''that  plaintiff  have  and  recover  of  defendant  the  sum  of  five  hun- 
dred dollans  ($500)  for  his  damages  in  this  action.'  Whaiever 
meaning  may  attach  to  this  finding,  it  is  clear  that  the  judg- 
ment is  for  a  recovery  of  damages  in  excess  of  the  amount  of 
legal  interest  on  the  purchase  price  of  the  land,  and  it  is  clear  that 
the  court  erred  in  both  the  finding  of  fact  and  the  judgment. 

[8]  Upon  the  trial  the  plaintiff,  testifying  in  his  own  be- 
half, was  permitted,  over  proper  objections,  to  answer  the  follow- 
ing question :  "In  your  opinion  wdiat  was  a  reasonable  amount  to 
fix  your  loss  by  reason  of  not  having  obtained  any  use  or  profits  of 
this  land?  Answer.  "I  think  that  a  thousand  dollars  is  a  very 
light  loss  for  me  from  the  1st  day  of  May  to  the  present  time." 
The  ruling  of  the  court  was  plainly  erroneous,  and  the  answer  in- 
sufficient to  sustain  the  finding  referred  to.  In  the  certificate,  set- 
tling and  allowing  the  bill  of  exceptions  the  trial  judge  certifies 
*'that  the  testimony  set  forth  in  the  foregoing  bill  of  exceptions  is 
al]  the  testimony  received  at  the  trial  in  support  of  findings  of 
fact  Nos.  5,  6,  7,  14,  and  11."  As  the  record  does  not  purport 
to  contain  the  testimony  received  in  support  of  other  findings  of 
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fact,  we  shall  ^ot  consider  them.  But  in  view  of  the  fact  that 
upon  the  record  before  us  the  trial  court  appears  to  have  adopted 
an  erroneous  .view  as  to  the  effect  of  certain  material  portions  of 
the  evidence,  as  well  as  the  measure  of  damages,  and  because  of 
the  fact. that  we  are  unable  to  direct  a  proper  judgment  upon  the 
record  before  us,  the  judgment  of  the  trial  court  is  reversed,  and 
a  new  trial  granted. 

The  cause  is  remanded  for  further  proceedings  in  accordance 
with  the  views  expressed  in  this  opinion.  T 


STATE,  Respondent,  v.  SHEPARD,  Appellant. 
(138  N.  W.  294.) 

1.  Criminal    Law — Assignments    of   Error   Not  Discussed — ^Abandon- 

ment. 

Assignments  of  error  not  mentioned  or  discussed  by  accused 
in  his  brief  on  appeal  will  be  deemed  abandoned. 

2.  Homicide — Assault     with      Intent     to      liill — Evidence — Admissi- 

bility. 

Where  accused  and  prosecutor  had  a  difficulty,  accused  pull- 
ing a  revolver  and  striking  prosecutor,  who,  pursued  by  accused, 
ran  into  a  store,  closing  the  dcor,  acrused  being  prevented  from 
entering,  by  bystanders,  prosecutor  then  opening  the  door  part 
way,  his  head  being  visible,  whereupon  accused  shot  at  him; 
held,  the  sustaining  of  an  objection  to  a  question  on  cross- 
examination  of  proprietor  of  the  store  as  to  whether  prosecutor 
could  have  gone  out  back  door  was  proper,  especially  since  there 
was  no  evidence  that  prosecutor  knew  he  could  escape  through 
a  back  door. 

3.  Criminal  Law — Record  on  Review — Statement  of  Facts  in  Ap|>ell- 

ant's  Brief. 
The  ruling  on  an  obje2tion  to  a  specific  question  will  not  be 
reviewed  on  appeal,  where  appellant's  statement  of  facts  in  the 
brief  fails  to  show  such  question,  the  objection  to  it,  ruling  of 
court  and  exception  thereto,  the  answer  to  quostion,  if  rny, 
and  sufficient  surrounding  evidence,  if  any,  to  shew  connection 
in  which  question  was  propounded,  and  also  an  assignment  of 
error  should  appear  in  record  and  brief.  This  court  will  not 
review  or  consider  such  ruling  upon  an  assignment  of  error 
alone. 

4.  Criminal  Law — Instructions — ^ssTimption  of  Facts. 

The  court  may,  in  a  criminal  case,  assume  in  its  instructions 
facts  proved  by  undisputed  evidence;  following  State  v.  Kinney, 
21  S.  D.  390,  113   X.  W.  77. 

(Opinion  filed  October  25,    1912.) 
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Appeal  from  Circuit  Court,  Meade  County.  Hon.  Wm.  G. 
Rice,  Judge. 

Roy  Shepard,  the  defendant,  was  convicted  of  assault  with 
intent  to  kill,  and  he  appeals.    Affirmed. 

Harry  P,  Atwatef,  for  Appellant. 

In  using  the  following  words:  "There  is  no  self  defense  in 
it ;  therefore  he  was  not  defending  himself  because  he  was  not  be- 
ing assaulted,"  this  invaded  the  province  of  the  jury.  It  was  not 
for  the  Court  to  say  whether  the  act  of  the  defendant  was  in 
self  defense.  This  language  vitiated  every  other  instruction  given 
by  the  Court  for  it  took  from  the  jury  the  entire  question  of  the 
guilt  or  innocence  of  the  defendant. 

The  fourth  portion  of  the  instruction  to  which  exception  was 
taken:  "If  the  defendant  fired  the  shot  simply  to  prevent  the 
other  party  coming  out  and  making  any  disturbance  or  assault- 
ing him,  he  is  not  guilty  of  assault  with  intent  to  kill  or  assault 
with  intent  to  injure  but  is  guilty  of  simple  assault.  If  you  be- 
lieve he  fired  the  shot  at  another  man  or  in  his  direction  in  such 
a  manner  as  was  liable  to  hit  him  and  did  it  for  the  purpose  he 
says  he  did  it  for  he  is  guilty  of  simple  assault  and  you  should 
so  find."  The  objection  being,  as  stated  in  the  record,  for  the 
reason  that  if  the  shot  was  fired  to  prevent  an  assault  at  a  time 
when  the  defendant  believed  or  had  a  right  to  believe  he  was  to  be 
assaulted  he  had  the  right  to  fire  the  shot  and  would  not  be 
guilty.  For  the  further  reason  that  the  instruction  invades  the 
province  of  the  jury,  taking  from  the  jury  all  question  of  self 
defense. 

The  seventh  portion  of  the  instruction  to  which  exception  was 
taken  reads  as  follows :  "When  you  go  out  there  to  your  jury  room 
do  not  say  one  word  about  the  liar  business  or  his  hitting  him 
over  the  head  with  the  six-shooter  because  they  both  violated  the 
law,  I  want  you  to  simply  take  up  this  shooting  and  return  a  ver- 
dict,'' for  all  the  reasons  stated  in  the  last  above  exception. 

These  instructions  to  which  exception  has  been  taken  as  a 
whole  all  invade  the  province  of  the  jury  and  all  were  prejudicial 
to  the  right  of  the  defendant.  They  all  assumed  as  true  certain 
facts  many  of  which  were  controverted.  State  v.  Barry,  92 
X.  W.  P.  809;  Territory  v.  (VHare,  44  X.  W.,  1003,  1st  X.  D. 
30;  Aszman  v.  State,  123,  Ind.  347,  24  X.  E.   123,  8th  L.  R.  A. 
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33;  Grissel  v.  Bank  of  Wocmsocket,  12  S.  D.,  93,  8b  W.  161 ;  Sub- 
division 6,  Code  Criminal  Proc. ;  Rapp  v.  Gidings,  57th  N.  W., 
237,  4th  S.  D.,  492;  Wood  V.  Steinau,  9th  S.  D.,  no,  68th  N.  W., 
160;  I2th  Cyc,  601;  Territory  v.  Kay,  21  Pac.  (Ariz.)  152; 
People  V.  Strong,  30th  Cal.,  151;  People  v.  Levison,  16  Cal.  98; 
People  V.  AhFung,  Id  137;  People  v.  Carabin,  14  Cal.  438;  Peo- 
ple V.  Williams,  17  Cal.,  147;  People  v.  Messersmith,  6ist  Cal., 
249;  People  V.  Williams,  17th  Cal.  147;  Pleading  an<i  Practice, 
Vol.  2,  p.  116;  State  V.  Buralli,  71st  P.  523,  Nevada;  People  v. 
Webster,  43,  P.,  114;  State  v.  Whitney,  Hilbert  7th  Ore.  386; 
People  v.  Schick,  42nd  N.  W.,  1008;  Hellyer  v.  People,  58th  N.  E. 
245;  Commonwealth  v.  Smith,  26th  N.  E.  P.  436;  See,  also. 
State  V.  Lightfoot,  107  Iowa,  344,  78th  N.  W.,  41 ;  State 
V.  Johnson,  6th  Kan.  App.  119,  50th  Pac.  907;  State  v.  Bige,  112 
Iowa,  433,  84th  N.  W.,  518;  Turner  v.  Territory,  Okla.,  69  P.  804; 
People  V.  Schodde,  58th  P.  859;  State  v.  Walters,  Wash.  34th, 
P.  P.  938. 

Royal  C.  Johnson,  Attorney  General,  M.  Harry  O'Brien,  As- 
sistant Attorney  General,  and  Claude  C.  Gray,  State's  Attorney, 
for  Respondents. 

The  objection  argued  in  these  aissignments  is  that  an  attempt 
is  made  to  give  weight  and  prominence  to  a  portion  of  the  evi- 
dence and  the  following,  from  12  Cyc.  603,  is  quoted:  "As  a 
general  rule  it  is  not  error  for  the  Court,  in  charging,  to  recite  the 
evidence,  or  to  state  what  a;  witness  has  testified  to,  if  he  informs  the 
jury  that  they  are  to  be  guided  by  their  own  recollections  of  the 
evidence,  and  that  they  are  the  exclusive  judges  of  the  truth  of  the 
testimony,  and  leave  them  to  draw  their  own  conclusions,  and  in 
doing  this  does  not  give  undue  prominence  to  some  evidence  or . 
overlook  other  evidence  equally  important." 

In  this  connection  the  attention  of  this  court  is  called  to  the 
instructions  of  the  trial  court  as  found  in  appellant's  brief,  and 
particularly  to  folios  27-29,  thereof.  The  court  did  inform  the 
jury  that  they  were  the  sole  and  exclusive  judges  of  all  questions 
of  fact,  etc.  "The  court,  in  addition  to  instructing  as  to  the  law, 
may,  and  usually  should,  recall  and  relate  the  testimony,  and  re- 
solve complicated  evidence  into  its  simplest  element,  to  aid  the  jury 
in  applying  the  law.  It  need  not,  however,  recapitulate  all  items 
of  evidence,  nor  even  all  evidence  bearing  on  a  single  question.     It 
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is  only  necessary  to  repeat  such  evidence  as  will  direct  the  attention 
of  the  jury  to  the  principal  questions  at  issue,  in  order  to  ex- 
plain the  law  applicable  to  the  case.  "The  coiirt  in  instructing  up- 
on the  law  based  on  disputed  facts  should  accompany  the  instruc- 
tions with  such  remarks  as  will  enable  the  jury  to  apply  the  law 
to  the  facts  claimed  to  be  proved,  and  it  should  at  the  same  time 
instruct  them  to  apply  it  only  upon  finding  th^  facts  upon  which 
it  is  based  to  be  true/'  12  Cyc.  62;  State  v.  Rose,  47  Minn.  47, 
N.  W.  404;  Hannon  v.  State,  79  Wis.  448,  36  N.  W.  i ;  State  v. 
Summers,  19  S.  C.  90;  State  v.  McNeil,  93  N.  C.  552;  H^nrahan 
v.  People,  91  111.  142;  People  v.  Phillips,  70  Cal.  61,  11  Pac.  493; 
Jones  V.  State,  53  Ind.  235;  Jones  v.  State,  13  Tex.  168,  62  Am. 
Dec.  550;  State  v.  Madison,  23  S.  D.  584;  State  v.  Summer,  74 
Am.  St.  Rep.  707,  55  S.  C.  32.         '  — 

The  question  of  cooling  time  is  one  for  the  court.  Stilwell 
V.  State,  107  Ala.  16. 

The  objection  argued  under  the  i6th  assignment  is  that  it  is 
not  for  the  coprt  to  say  whether  the  evidence  of  the  defendant  was 
self  defense.  This  portion  of  the  instructions  is  as  follows: '"If 
the  defendant  fired  that  shot  at  that  time — if  you  believed  under 
the  evidence  that  the  defendant  fired  the  shot  at  that  time,  and 
intended  to  hit  this  man  when  he  fired  it,  then  you  s-hould  find 
him  guily  of  assault  with  intent  to  kill  or  intent  to  do  bodily  harm 
because  he  told  you  he  did  not  intend  to  hit  him  at  all,  that  he  fired 
the  shot  to  keep  him  away ;  there  is  no  self  defense  in  it ;  there- 
fore he  was  not  defending  himself  because  he  was  not  being  as- 
saulted." 

This  language  is  an  inistruction  on  the  law  of  the  case.  "'The 
court  does  not  invade  the  province  of  the  jury  by  stating  that  there 
is  or  is  not  evidence  of  particular  facts,  when  by  the  record  it 
appears  that  this  is  the  case.  The  right  to  state  evidence  con- 
ferred by  statute  implies  the  right  to  state  that  there  is  no  evi- 
dence when  such  is  the  fact.''  12  Cyc.  603;  People  v.  Stern- 
berg, III  Cal.  3,  43  Pac.  198;  State  v.  King,  z-j  Cal.  507;  87 
.Am.  Dec.  95;  Jones  v.  State,  13  Tex.  168;  62  Am.  Dec.  550;  Ter- 
ritory v.  Young,  2  X.  Mex.  93;  State  v.  Brown,  119  X.  C.  789; 
26  S.  E.  121;  State  v.  Mcintosh,  40  S.  C.  349;  18  S.  E.  1033; 
Payne  v.  State,  60  Ala.  80;  State  v.  Mitchell,  41  La.  Ann.  1073, 
6  So.  785;  Hawkins  v.  State,  136  Ind.  630;  36  X.  E.  419;  State 
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V.  Littlejohn,  33  S.  C.  599,  11  S.  E.  638;  People  v.  Tamkin,  G2 
Cal  468;  Stanton  v.  State,  (Tex.)  29  S.  W.  476. 

The  court  may  state  to  the  jury  that  there  is,  or  is  not  evi- 
dence gf  a  particular  fact  when  the  record  shows  such  statement 
to  be  true,  since  whether  or  not  there  is  any  evidence  at  all  as  to 
a  fact  in  issue  is  a  question  for  the  court.  14  Cent.  Dig.  Sec. 
1768;  Griffin  v.  State,  76  Ala.  29;  i,  Greenl.  on  Evi.  49;  Chandler 
V.  Von  Roeger,  24  How.  224. 

Conceding  that  Perket  may  have  been  the  aggressor,  still 
one  may  be  at  fault  in  bringing  on  a  difficulty,  but  if  .he  withdraws 
from  it  in  good  faith  and  is  departing,  and  the  other  party  ,pur- 
sues  him,  and  brings  on  the  difficulty  again  by  his  own  fault,  the 
latter  cannot  invoke  the  doctrine  of  self  defense,  but  will  be  treat- 
ed as  an  aggressor  ab  initio.     Stilwell  v.  State,  107  Ala.  16. 

The  doctrine  of  self  defense  cannot  be  set  up  by  this  defend- 
ant under  the  evidence  of  this  case.  The  law-  of  self  defense  is 
very  carefully  reviewed  in  the  notes  to  State  v.  Sumner,  supra, 
and  State  v.  Gordon,  191  Mo.  114,  89  S.  W.  1025,  109  A.  S.  R. 
790,  804;  also  see  State  v.  Beckner,  Mo.  91  S.  W.  892,  3  L.  R.  A. 
(N.  S.)  535.  There  is  no  evidence  of  self  defense  in  this  case.  The 
appellant'vs  own  testimony  precludes  any  such  defense. 

The  objection  argued  in  assignments  Nos.  19  and  20  is  the 
same  as  have  been  argued  in  most  of  the  prior  assignments,  to- 
wit:  That  the  instructions  invade  the  province  of  the  jury.  The 
languag-e  of  these  instructions  w^as  not  as  strong  as  that  uised  in 
State  v.  Tarlton,  22  S.  D.  495,118  N.  W.  706,  and  which  was  held 
not  objectionable.  State  v.  Sumner,  supra;  12  Cyc.  596;  14  Cent. 
Dig.  Sec.  1731 ;  Thomas  v.  State,  90  Ga.  437,  16  S.  E.  94;  Yar- 
borough  V.  State,  68  Ga.  396;  12  S.  E.  650;  Hemmingway  v.  State. 
68  Miss.  371,  8  So.  317;  State  v.  Fetterer,  65  Conn.  287,  32  Atl. 
394;  People  V.  Cannon,  139  N.  Y.  645,  34  N.  E.  1098;  Hill  v. 
State,  63  Ga.  578,  36  Am.  Rep.  120;  State  v.  Anderson,  4  Nev. 
265;  State  v.  Taunt,  16  Minn.  109;  State  v.  Littlejohn,  Supra; 
State  V.  Brown,  28  Ore.  147,  41  Pac.  1042;  Sharp  v.  State,  48 
Ga.  16;  Hannon  v.  State,  70  Wis.  448,  36  N.  W.  i ;  People  v. 
Sternberg,  11 1  Cal.  3,  43  Pac.  198;  State  v.  Summers,  19  S.  C. 
90;  Jones  V.  State,  53  Ind.  235;  State  v.  Day,  79  Me.  120,  8  Atl. 
544;  People  V.  Westlake,  62  Cal.  303;  People  v.  Cummings,  113 
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Cal.  88,  45  Pac.  184;  People  v.  Perry,  65  Cal.  568,  4  Pac.  572; 
12  Cyc.  598;  14  Cent.  Dig.  Sees.  1735,  i749- 

"An  instruction  is  not  erroneous  as  invading  the  province  of 
the  jury  because  it  assumes  the  existence  of  facts  which  are  ex- 
pressly admitted  by  the  accused,  or  which  are  established  by  un- 
contradicted evidence,  or  which  are  clearly  and  conclusively  estab- 
lished by  the  evidence  beyond  a  reasonable  doubt;  but  it  is  other- 
wise where  an  instruction  assumes  material  facts  to  be  proved  of 
which  there  is  no  evidence,  or  upon  which  the  evidence  is  contra- 
dictory or  controverted."  12  Cyc.  601 ;  14  Cent.  Dig.  Sec.  1754-5; 
Hawkins  v.  State,  136  Ind.  630,  36  X.  E.  419;  Hjanrahan  v.  Peo- 
ple, 91  III.  142;  People  V.  Phillips,  70  Cal.  61,  11  Pac.  493;  State 
V.  Day,  79  Me.  120,  8  Atl.  544. 

Where  the  evidence  conclusively  shows  the  defendant  guilty 
slight  error  in  the  instructions,  if  any,  should  not  be  held  rever- 
sible error.  State  v.  Witherow,  15  Wash.  563,  46  Pac.  1035;  Cit- 
ing Ty.  V.  Gay,  2  Dak.  125,  2  N.  W.  477. 

McCOY,  P.  J.  Appellant  was  convicted  of  the  offense  of 
assault  with  a  firearm  wit  hintent  to  kill  one  Perkett,  and  has 
appealed,  alleging  error.  From  the  record  it  appears  that  ap- 
pellant and  Perkett  met  in  the  street  in  front  of  a  hardware  store 
in  the  town  of  Faith,  Meade  county;  that  appellant  said  some- 
thing to  Perkett  about  having  made  misrepresentations,  whereupon 
Perkett  called  appellant  a  liar,  and  that  he  was  there  to  back  up  his 
statement,  and  commenced  taking  off  his  coat;  that  appellant  also 
commenced  taking  off  his  coat,  but  quit  removing  his  coat  and 
pulled  a  revolver,  and  struck  Perkett  twice  over  the  head  with 
the  same;  that,  after  being  so  struck,  Perkett  turned  and  fled  into 
the  hardware  store,  pursued  by  appellant.  Bystanders  interfered, 
and  prevented  appellant  from  entering  the  store,  and  endeavored 
to  take  the  revolver  from  him,  Perkett  closed  the  door  af- 
ter^ him,  but  soon  afterwards  opened  the  door  part  way,  so  that 
his  head  was  visible,  whereupon  appellant  fired  a  shot  at  him 
with  the  revolver,  the  bullet  striking  near  the  side  of  the  door  near 
Perkett's  head.  At  the  time  the  shot  was  fired  Perkett  had  a 
post  hole  auger  in  his  hands.  Appellant  himself  testified:  "Per- 
kett was  standing  in  the  door  when  I  fired  the  shot,  and,  after  1 
fired  it,  he  jumped  back.  I  had  no  intention  of  hitting  him.  I  am 
an  expert  shot.    I  had  no  intention  of  shooting  him  or  killing  him. 
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I  had  no  purpose  other  than  d-efending  myself.  I  fired  the  shot 
to  prevent  him  from  coming  out.  I  did  not  shoot  at  him,  but  to 
scare  and  keep  him  away  from  me.  I  did  not  shoot  very  close, 
could  have  shot  closer.  I  was  careful  where  I  shot.  I  was  14  feet 
from  him  when  I   shot.     The  gun   was  a  44  Colts.'' 

[i]  All  assignments  of  error  not  mentioned  or  discussed  by 
appellant  in  his  brief  will  be  deemed  abandoned. 

[2]  On  the  trial  Mr.  Vanderley,  proprietor  of  the  store  in 
which  Perkett  took  refuge,  on  cross-examination,  was  asked  by 
appellant's  counsel  the  following  question :  '*Mr.  Perkett  could  have 
gone  out  the  back  door  had  he  so  desired  ?'\  To  which  question 
respondent's  counsel  objected  as  immaterial,  and  which  objection 
was  sustained,  and  appellant  excepted  to  such  ruling  and  now  ur- 
ges the  same  as  error.  We  are  of  the  opinion  the  court  ruled 
correctly,  especially  in  view  of  the  fact  that  there  is  nothing  in  the 
record  tending  to  show  that  Perkett  knew,  or  had  any  knowledge, 
that  he  could  have  escaped  through  some  back  door  had  he  so  de- 
•sired. 

[3]  Appellant  also  contends  that  to  questions  180,  182  and 
•  197  defendant's  objections  should  have  been  sustained  as  imma- 
terial. Questions  180,  182  and  197  are  not  contained  in  the  state- 
ment of  facts  in  appellant's  brief.  Some  reference  is  made  to  said 
qu>2stions  in  the  assignments  of  error.  Where  a  ruling  of  the 
trial  court  in  sustaining  or  overruling  an  objection  to  a  specific 
question  is  sought  to  be  reviewed  on  appeal,  the  statement  of 
facts  in  the  brief  must  show  the  question  objected  to  and  the 
gounds  of  objection,  the  ruling  of  the  court  thereon,  and  that  an 
exception  was  properly  taken,  the  answer  to  the  question,  if  any, 
together  with  sufficient  of  the  surrounding  evidence,  if  any,  show- 
ing the  connection  in  which  such  question  was  propounded,  and 
also*  there  must  be  an  assignment  of  error  in  the  record  and  brief 
properly  raising  the  alleged  error  on  appeal.  The  appellate  court 
will  not  review  or  consider  such  ruling  upon  an  assignment  of  er- 
ror alone.  The  statement  of  fact  contained  in  the  brief  must  show 
all  the  facts  and  procedure  upon  which  the  assignment  of  error  is 
based. 

[4]  Appellant  further  assigns  as  error  seven  particular  in- 
structions given  by  the  court  to  the  jury.  It  will  serve  no  useful 
15_Vol.   30,  S.  D. 
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purpose  to  set  out  in  full  herein  such  lengthy  instructions.  The 
principal  ground  of  objection  is  that  the  court  invaded  the  pro- 
vince of  the  jury  in  stating  that  certain  facts  were  undisputed,  and 
that  there  was  no  self-defense  shown  by  the  testimony  of  defend- 
ant. This  court  held  in  the  case  of  State  v.  Kinney,  21  S.  D.  390, 
113  N.  W.  Jjy  that  an  instruction  in  a  criminal  case  was  not  er- 
roneous for  assuming  facts  proved  by  undisputed  evidence.  In 
the  present  case  the  facts  assumed  by  the  court  in  his  instruction 
were  undisputed,  and  the  instruction  complained  of  clearly  within 
the  rule  of  the  Kinney  case. 

Fin-ding  no  error  in  the  record,  th^e  judgment  appealed  from 
is  affirmed. 


MINNEHAHA   COUNTY,   Appellant,   v.   BOYCE,   Respondent. 

(138  N.  W.  287.) 

1.  Limitation   of  Actions — Support  of   Insane   Persons — ^Uiability    of 

Estate — ^\Vhen      Statute      Begins      to     Run — Construction      of 

Statute. 
Under  Laws  1895,  eh.  98  (Pol.  Code,  Sec.  544,)  concerning 
maintenance  of  insane  persons  in  the  hospital  for  insane,  out 
of  the  estate  of  such  person,  and  exempting  such  estate,  as  to 
dependent  heirs,  from  liability  therefor,  and  concerning  sale  of 
property  of  such  estate  to  provide  a  fund  for  payment  of 
charges  incurred  by  a  county  for  treatment  and  such  mainte- 
nance, held,  that  no  cause  of  action  accrued  to  the  county  for 
such  maintenance  until  her  death;  that  the  statute  of  limita- 
tions did  not  commence  to  run  against  the  county  on  its  claim 
against  the  state  for  such  charges  incurred  until  an  action 
would  lie  to  enforce  such  claim;  that,  gathering  the  legislative 
intent  from  the  language  and,  general  purpose  of  that  section, 
it  was  the  Intent  not  to  demand  payment  out  of  an  "estate" 
upon  which  certain  heirs  might  he  dependent  for  support,  and 
not  to  appropriate  any  property  of  such  insane  person  during 
her  life;  and,  held,  further,  that  not  until  her  death  did  an 
"estate"  exist  which  matured  the  statutory  liability;  and  the 
trial  court  erred  in  holding  that  payments  made  by  plaintiff 
county,  for  such  maintenance,  more  than  six  years  before  her 
death,  were  barred  by  the  statute  of  limitations. 

2.  Insane  Persons — ^Liability  of  "Estate"   for  >faintenance^— Depend- 

ent '•Heirs." 

Under  Laws   1895,  eh.    .8    (Pol.   Code,   Sec.    544,)    providing 

for  and  limiting  the  liability  of  the  estate  of  an  insane  person 

for  maintenance  In   the  hospital   for  Insane,    and   containing   a 

proviso  exempting  the  estate  from  such  liability  as  to  the  interest 
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of  dependent  heirs  resident  In  the  United  States,  held,  that  the 
statute  does  not  exempt  the  whole  estate  where  only  part  of 
the  heirs  were  dependent  on  the  insane  person;  the  term 
"estate,"  as  used  therein,  not  being  equivalent  to  "property," 
and  the  words  "heirs  dependent"  .not  being  equivalent  to 
"persons  dependent,"  etc.;  and  where  only  one  heir  was  so  de- 
pendent, the  remainder  of  the  estate  left  after  such  insane 
person's  death  was  liable  to  county's  claim  for  maintenance. 
Haney,  J.,  dissenting. 

(Opinion  filed  October  25,    1912.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Jos- 
eph W.  JoNKS,  Judge. 

Action  by  Minnehaha  County  against  J.  W.  Boyce,  adminis- 
trator of  the  estate  of  Anna  C.  Phillips,  deceased,  to  recover  for 
the  amount  paid  out  by  plaintiff  for  treatment  and  maintenance  of 
deceased  as  a  patient  in  the  State  Hospital  for  the  Insane.  From  a 
judgment  in  part  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  it  appeals.    Reversed,  and  remanded  for  further  proceedings. 

Martin  Bergh,  State's  Attorney,  for  Appellant. 

It  will  be  seen  from  an  examination  of  Sees.  544,  532,  536,  538 
and  Subd.  2  of  Sec.  2137,  Pol.  Code,  that  after  such  indebtedness 
has  been  incurred  by  a  county,  it  will  require  several  months'  time 
for  it  to  collect  and  pay  the  same,  if  the  statutory  method  is  pur- 
sued. But  Minnehaha  county,  in  common  with  other  counties  in 
the  state,  anticipates  the  amount  of  money  that  may  be  required 
annually  to  pay  for  its  insane  patients  in  the  state  hospital,  by  pro- 
viding a  fund  for  that  purpose  every  year  in  its  estimates  of  county 
expenses  in  the  tax  levy  for  the  next  year.  So  the  bills  of  the 
state  auditor  are  pajd  promptly  upon  presentation  each  quarter. 
Still,  these  accounts  must  naturally  overlap  each  other  as  to  time, 
and  when  one  quarter  has  been  paid  for,  another  has  begun  to 
run,  and  while  a  person  is  confined  in  the  asylum  his  account  is 
constantly  running  against  the  county  and  there  is  no  space  of 
time  when  the  county  is  free  from  debt  on  his  account.  Es- 
pecially will  this  be  true  when  payments  are  made  but  once  a 
year,  which  is  all  the  law  requires. 

This  account  between  the  county  and  the  state  is  obviously  a 
continuous  and  continuing  one,  beginning  with  the  sejiding  of 
the  insane  person  to  the  hospital,  and  ending  with  her  death,  dis- 
charge or  removal.     In  the  case  at  bar,  Anna  C.  Phillips  was  an 
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insane  patient  in  the  state  hospital  for  seven  years  continuously. 
The  payments  made  for  her  by  Minnehaha  county,  while  thus 
cared  for,  constitute  the  account  between  the  county  and  the 
state,  the  payment  of  which  by  the  county  is  made  obligatory  up- 
on it  by  the  laws  of  the  state.  Neither  the  personal  representa- 
tive nor  the  family  of.  the  insane  person  had  anything  to  do  there- 
with, either  as  to  the  amount  or  time  of  payment.  The  countv 
could  not  terminate  the  obligation  or  prevent  the  account  from 
running,  and  it  must  continue  to  run  until  the  death  or  removal  of 
the  patient.  The  obligation  of  her  estate  to  now  reimburse  the 
county  for  this  expense  is  a  single  one,  based  upon  the  total 
amount  that  had  been  paid  out  by  the  county  when  its  duty  ceased. 
And  this  obligation  does  not  rest  alone  upon  the  dealings  between 
the  county  and  the  state  as  to  how  and  when  the  county  paid  the 
state,  but  upon  the  existence  of  an  indebtedness  as  a  whole,  vali- 
dated by  law  as  a  claim  against  the  es»tate.  There  exists  but  one 
right  to  a  recovery  for  the  whole,  subject  to  the  other  pro- 
visions of  the  statute.  See  Miner  v.  Howard,  93  Mo.  569,  67  S. 
W.  Rep.  692. 

The  plaintiff  contends  that  the  statute  of  limitations  applying 
to  an  action  upon  a  liability  created  by  statute,  cannot  be  held  to 
begin  running  until  the  entire  amount  of  the  liability  has  been 
established,  and  that  the  statute  is  not  applicable  to  any  part  of 
the  claim  herein  sued  upon.  Whetlier  we  figure  the  date  of  death 
of  Anna  C.  Phillips,  or  the  time  she  left  the  hospital,  as  the  ter- 
mination of  the  county's  liability  for  her  proper  care,  this  action 
was  brought  in  sufficient  time  to  bring  the  entire  claim  within 
the  statute.  But  the  statute  under  which  this  action  is  brought 
does  not  fix  any  time  when  recovery  may  be  had,  except  at  the 
death  of  the  insane  person.  Allen  v.  Stephens,  102  Ga.  596,  29 
S.  E.  Rep.  443;  Gilbert  v.  Taylor,  148  N.  Y.  298,  42  N.  E.  Rep. 

713- 

No  real  property  of  the  insane  person  could  be  sold  during  her 
lifetime,  under  law;  and  the  proceeds  of  any  personal  property 
sold  must  be  invested  by  the  county  judge  for  her  benefit.  Pre- 
sumably such  investment  shall  continue  until  her  death.  What  at- 
tack the  county  could  make  upon  any  cash  that  the  guardian  might 
have  belonging  to  the  estate,  the  law  does  not  provide.  It  is  a 
fair  conclusion  to  draw   from  the   statute,   that  the  law  contem- 
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plates  and  intends  that  the  estate  of  an  insane  person  shall  remain 
intact,  as  near  as  may  be,  until  Jhe  person's  death.  Such  inter- 
pretation of  the  law  will  certairfly  make  the  county's  claim  an  en- 
tire ont?,  the  final  amount  of  which  is  to  be  satisfied  out  of  the  es- 
tate of  the  insane  person  upon  death. 

Where  a  party's  right  depends  upon  the  happening  of  a  cer- 
tain event  in  the  future,  the  cause  of  action  accrues  and  the  stat- 
ute of  limitations  begins  to  run  only  from  the  time  when  the 
event  happens.    25  Cyc.  1067,  and  cases  cited  in  notes. 

These  charges  of  a  county  in  insanity  cases  often  cover  a 
long  period  of  time.  Must  the  county  bring  an  action  every  six 
years  and  place  its  claim  in  judgment  in  order  to  be  protected 
against  the  running  of  the  'statute  of  limitations  ?  Such  course  will 
bring  on  a  multiplicity  of  suits,  which  is  not  favored  in  law,  and 
subject  an  estate  to  unnecessary  expenses  for  attorney  fees  and  costs. 
In  the  case  at  bar,  two  actions  would  have  to  have  been  brought 
instead  of  one.  So  the  estate  is  benefitted  by  making  but  one 
claim.  And  the  judgment  or  judgments  obtained  by  the  county 
in  the  interim  of  the  patient's  confinement  in  the  state  hospital 
would  be  of  no  benefit  to  it,  but  must  remain  unsatisfied  until 
such  time  as  the  estate  can  be  reached  for  their  collection.  It 
cannot  be  that  the  law  contemplates  this,  or  will  permit  it.  Walk- 
er V.  Goodrich,  16  111.  341;  Lamb  v.  Hanneman,  40  Iowa  41,  43; 
Moser  v.  Crooks,  32  Iowa  172,  176;  Miller  v.  Armstrong,  123 
Iowa  86,  98  N.  W.  Rep.  561 ;  Say  ward  v.  Dexter,  72  Fed.  Rep. 
758;  Toland  v.  Sprague,  12  Pet.  300;  Spring  v.  Gray,  6  Pet.  156; 
Kellar  v.  Jackson,  58  Iowa,  629;  Union  Bank  v.  Knapp,  6  Pick. 
96;  Ramchander  v.  Hammond,  2  Johns.  200;  Gill  v.  Waterhouse, 
(Wash.)  175  Fed.  Rep.  805;  Frankoviz  v.  Smith,  et  al.  (Minn.) 
26  N.  W.  225 ;  Big  Hiorn  Lumber  Co.  v.  Davis,  14  Wyo.  455 ; 
7  Am.  &  Eng.  Ann.  Cases,  947,  note;  Skyrme  v.  Occidental  Mill 
Co.,  8  Nev.  219;  See  also:  O'Leary  v.  Burns,  53  Miss.  171;  Sch- 
meiding  v.  Ewing,  57  Mo.  78;  Ring  v.  Jamison,  2  Mo.  App.  af- 
firmed in  66  Mo.  424;  Wendling  v.  Bessemer,  31  Iowa,  248; 
Jackson  v.  Mull,  6  Wyo.  55, 42  Pac.  Rep.  603 ;  Carroll  v.  McCoy, 
40  Iowa,  38;  Beeler  v.  Tinnel,  85  Mo.  App.  438;  Waldron  v. 
Alexander,  35  111.  App.  319;  Graves  v.  Pemberton  (Ind.  App.) 
29  N.  E.  7;  Carter  v.  Carter,  36  Mich.  207;  Taggart  v.  Tevanny 
(Ind.  App.)  27  N.  E.  511;  Knight  v.  Knight  (Ind.  App.)   33  X. 
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E.  456;  Purviance  v.  Purviance  (Tnd.  App.)  42  X;  E.  364; 
Crampton  v.  Logan  (Ind.  App.)«63  N.  E.  51 ;  Morrisey  v.  Faiicett 
(Wash)  68  Pac.  352:.  Ah  Hbvv  v.  Fiirth  (Wash.)  43  Pac.  639; 
Moore  v.  Renick,  95  Mo.  App.  202,  68  S.  W.  936 ;  Catholic  Bishoj) 
of  Chicago  v.  Bauer,  62  111.  188;  Eliot  v.  Lawton,  89  Mass.  (7 
Allen)  274;  Phelps  v.  Patterson,  25  Ark.- 185;  Hancock  v.  Pio- 
Pico,  47.Cal.  161;  Walker  v.  Goodrich,  16  III.  (6  Peck)  341; 
Wells  V.  Town  of  Salina,  71  Hun  (X.  Y.)  559;  Jones  v.  Lewis, 
II  Tex.  359;  Leake  v.  City  of  Cleburne,  (Tex.  Civ.  App.)  36 
S.  W.  97;  Xoble  V.  Bellows,  53  Vt.  527;  Rowan  v.  Chenoweth 
(W.  Va.)  38  S.  E.  544;  McHarry  v.  Irvin's  Ex'r,  85  Ky.  322, 
3  S.  W^  374;  Cole  V.  Baker,  (S.  D.)  91  X.  W.  324;  McPherson 
V.  Swift,  22  S.  D.  165. 

Quantum  of  estate  liable  is  'subject  to  payment  of  entire  claim 
established. 

Therx3  are  seven  heirs  to  the  estate  of  said  insane  person. 
Anna  C.  Phillips,  deceased,  all  of  whom  inherit  equally,  taking  one- 
seventh  part  each.  It  is  admitted,  and  so  found  by  the  court,  that 
the  part  of  the  estate  to  which  one  of  tfie  heirs,  Hattie  C.  Phillips, 
succeeds,  is  not  liable  in  this  action,  as  she  has  been  found  to  be 
dependent  upon  the  estate  for  her  support.  The  other  six  heirs 
are  liable.  The  findings  of  fact  herein  establishes  the  fact  that 
they  are  not  dependent  upon  the  estate  of  said  insane  i)crson  for 
support.  The  circuit  court  decided  that  only  six-sevenths  part 
of  the  claim  of  Minnehaha  County  herein  could  be  collccleJ  from 
the  estate  by  law.  -  This  conclusion  of  the  court  is  clearly  erroneous. 
While  one-seventh  part  of  the  estate  cannot  be  touched  for  the 
collection  of  this  debt,  the  remaining  sixth-sevenths  part  is  cer- 
tainly liable  for  the  payment  of  the  whole  thereof. 

The  six  heirs  who  are  not  exempt  from  the  operation  of  Sec. 
544,  Political  Code,  which  imposes  the  liability  herein,  can  make 
no  objection  to  its  collection,  and  in  fact  do  not  make  any  objec- 
tion. So,  whatever  sum  is  found  due  and  payable  for  the  support 
of  the  insane  relative,  w^hether  the  whole  sum  demanded  or  the 
part  thereof  not  excluded  by  limitation,  is  a  charge  in  full  upon  the 
certain  portion  of  the  estate  belonging  to  the  heirs  who  are  not 
exempted  by  the   statute   from   bearing   this    obligation. 

Boyce,   Warren  &  fairbank,  for  Respondent. 

It  is  undisputed  that  plaintiff  must  recover,  if  at  all,  by  vir- 
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tue  of  the  provisions  of  Section  544  of  the  Political  Code,  whicli 
reads  as  follows:  "The  amount  incurred  by  any  County  of  this 
State  for  treatment  and  maintenance  of  any  insane  person  in  the 
hospital  for  the  insane  shall  be  a  charge  against  the  estate  of  such 
insane  person.  Provided,  that  the  insane  person  has  no  heirs  with- 
in the  United  States  dependent  on  said  estate  for  support,  and 
that  no  real  property  shall  be  sold  during  the  life  of  the  insane 
person;  and  further,  Provided,  that  no  personal  property  shall  be 
sold  under  five  years  from  the  date  of  the  sending  of  such  person 
to  the  asylum,  unless  by  order  of  the  court  on  the  death  of  the 
insane  person  or  when  such  property  is  liable  to  deteriorate  in  val- 
ue during  the  time  above  specified,  and  when  sold  as  above  the 
county  judge  shall  safely  invest  the  proceeds  thereof  for  the  bene- 
fit of  the  insane  person.'' 

The  trial  court  took  the  view  that,  inasmuch  as  there  were 
six  heirs  who  are  not  dependent  and  one  dependent  heir,  the  es- 
tate was  in  eflfect  divided  into  seven  parts,  six  of  which  would  be 
liable,  each  for  the  prorata  share  of  the  claim  and  that  the  sev- 
enth, belonging  to  the  dependent  heir,  would  not  be  liable. 

It  seems  clear  to  us  that  the  trial  court  has  construed  this  sec- 
tion as  though  it  read,  "The  amount  incurred  by  any  County  of 
this  State  for  treatment  and  maintenance  of  any  insane  person 
in  a  hospital  for  the  insane  shall  be  a  charge  against  the  heirs 
of  such  insane  person  to  the  extent  of  the  amount  inherited  from 
the  estate  by  each  heir." 

It  is  evident  that  the  legislature  did  not  intend  that  any  part 
of  the  expenses  incurred  by  the  County  should  be  taken  from  the 
estate  in  such  a  way  as  to  decrease  the  amount  which  would  be 
inherited  by  the  dependent  heir.  The  County  is  given  the  right 
to  be  re-imbursed  out  of  the  estate  of  the  insane  person 
provided  there  are  no  dependent  heirs.  Th  claim  of  the 
County  is  against  the  estate,  and,  if  the  julgment  of  the  trial 
court  is  allowed  to  stand,  it  must  be  paid  by  the  administrator  out 
of  the  estate,  and  the  entire  estate  will  be  thereby  diminished  by 
the  amount  of  such  payment  and  the  share  of  the  dependent  heir 
will  be  diminished  in  exactly  the  same  proportion  as  the  shares 
of  the  heirs  not  dependent. 

The  language  of  the  statute  makes  no  exception;  the  pro- 
viso applies  to  the  entire  claim.     The  statute  makes   the  amount 
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paid  by  the  Coainty  a  charge  against  the  estate,  if  the  insane  per- 
son has  no  heirs  dependent  on  the  estate  for  support.  If  there 
is  no  dependent  heir  the  payment  is  made  a  charge  upon  the 
estate.  If  there  is  a  dependent  heir  there  can  be  no  charge. 
This  is  the  plain  meaning  of  the  proviso.  If  the  legislature  had 
intended  that  non-dependent  heirs  should  pay  pro  rata  or  that  the 
entire  claim  should  be  paid  out  of  the  shares  of  the  non-depend- 
ent heirs,  it  could  easily  have  said  so. 

Statute  of  limitations. 

The  trial  court  held  that  all  items  paid  by  the  County  prior 
to  a  date  six  years  before  the  death  of  the  insane  person  are  barr- 
ed by  the  statute  of  limitations.  This  finding  the  plaintiff  assigns 
as  error.  The  sole  question  therefore,  as  far  as  this  assign- 
ment is  concerned,  is,  when  does  the  statute  of  limitations  begin 
to  run  upon  the  several  items  in  this  account. 

The  defendant  contends  that  the  statute  commenced  to  run 
on  each,  item  at  the  time  it  was  paid  by  the  County.  Sections  60, 
64,  Code  of  Civil  Procedure ;  Section  544  of  the  Political  Code. 

The  first  question  to  consider  is  whether,  apart  from  the 
peculiar  provisions  of  Section  544,  the  statute  of  limitations 
would  run  against  the  separate  items  of  the  account  sued  upon 
from  the  time  of  their  payment  by  the  County. 

This  question  has  been  decided  by  this  court  in  the  case  of 
McArthur  v.  McCoy,  112  N.  W.  155;  21  S.  D.  314. 

Our  statutes  were  taken  from  New  York  and  are  identical 
with  those  of  California.  It  would  not  seem  necessary  to  cite 
authorities  in  view  of  the  construction:  already  adopted  by  this 
court,  but,  since  appellant  has  cited  numerous  authorities,  we  cite 
the  following  from  New  York  and  California  holding  that  the 
statute  begins  to  run  from  the  date  of  each  item :  In  Re  Gardner, 
9  N.  E.  306  (N.  Y.)  ;  Davis  v.  Gerton,  16  N.  Y.  255;  Gilbert  v. 
Comstock,  93  N.  Y.  484;  Adams  v.  Ft.  Rain  Bank,  36  N.  Y. 
255 ;  Greene  v.  Disbrow,  79  N.  Y.  i ;  Norton  v.  Larco,  30  CaL  127. 

The  statute,  under  Sections  59  and  60  must  begin  to  run  on 
items  in  unilateral  accounts  at  the  time  each  item  of  indebtedness 
is  incurred. 

.  Section  544  makes  the  amount  incurred  by  the  county  a 
charge  against  the  estate  of  the  insane  person,  without  limitation 
as  to  time  when  the  amount  paid  shall  become  a  charge,  hence 


Digitized  by  VjOOQIC 


Oct..   1912J  MINNEHAHA  COUNTY  v.   BOYCE.  233 

each  item  is  due  at  the  time  it  is  paid  by  the  county,  unless^  this 
construction  would  be  changed  by  the  provisos.  The  first  proviso 
is  that  no  real  property  shall  be  sold  during  the  life  of  the  insane 
person.  This  makes  it  perfectly  clear  that  the  word  estate,  as 
used  in  the  section,  refers  to  the  property  \>f  the  insane  person 
during  his  lifetime,  for,  if  the  claim  was  only  against  the  estate 
of  deceased  insane  persons,  there  would  be  no  necessity  for  the 
proviso,  that  no  real  property  should  be  sold  during  the  life  of 
the  insane  person.  This  construction  is  strengthened  by  the  sec- 
ond proviso,  "That  no  personal  property  shall  be  sold  under  five 
years  from  the  date  of  sending  such  person  to  the  asylum,"  ex- 
cept under  certain  conditions. 

The  Legislature  has  in  both  these  provisos  plainly  intended 
not  to  extend  the  time  of  maturity  of  the  claim,  but  only  to  pro- 
vide the  time  within  which  property  may  be  sold  upon  execution 
to  satisfy  the  claim.  Neither  of  these  provisos  extends  the  time 
of  maturity  of  the  several  accounts. 

It  thus  appears  perfectly  plain  that  there  is  nothing  in  Sec- 
tion 544  to  postpctfie  the  maturity  of  the  several  items,  but,  on  the 
contrary,  its  provisos  plainly  negative  any  such  intention.  It  fol- 
lows that  the  provisions  of  Sections  60  and  64  of  the  Code  of 
Civil  Procedure  must  determine  the  running  of  the  statute  of  limi- 
tations on  the  several  items  of  this  account,  and  as  there  were 
clearly  no  reciprocal  demands  between  the  parties,  no  item  of  the 
account  comes  within  the  exception  in  Section  64  and,  by  the 
simplest  process  of  elimination,  we  have  excluded  all  possible  ex- 
ceptions to  the  provisions  of  Section  60,  that  actions  upon  uni- 
lateral accounts  upon  liabilities  created  by  statute  must  be  brought 
within  six  years  after  each  item  of  liability  is  incurred.  Fraylor 
V.  Sonora  Mining  Co.,  17  Cal.  594;  Millet  v.  Bradbury,  41  Pac. 
865  (Cal);  Weatherwax  v.  Cosumnes  Valley  Mill  Co.,  17  Cal. 
345;  Santa  Rosa  National  Bank  v.  Barnett,  58  Pac.  85  (Cal.); 
Adams  v.  Patterson,  35  Cal.  122. 

An  examination  of  the  authorities  cited  by  appellant  will  re- 
veal the  fact  that  any  authority  which  would  appear  to  be  in 
conflict  with  the  decision  of  this  court  in  McArthur  v.  McCoy  or 
with  the  California  and  New  York  decisions  above  cited  was  un- 
der statutes  unlike  those  of  South  Dakota  and  generally,  if  not 
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universally,  in  states  where  there  was  no  provision  even  analo- 
gous to  section  64  of  our  Code  of  Civil  Procedure. 

The  'supreme  court  of  Iowa  has  decided  the  precise  question 
now  before  this  court  under  a  statute  very  similar  to  ours,  in  the 
case  of  Harrison  County  v.  Dunn,  51   N.  W.   155. 

We  agree  with  plaintiff's  counsel,  that  the  court  erred  in  de- 
ciding **that  plaintiff  is  entitled  to  recover  six-sevenths  of  the 
sum  paid  by  it  during  said  six  years''  for  as  we  have  shown  un- 
der our  first  assignment  the  complaint  of  the  plaintiff  should  have 
been  dismissed. 

SMITH,  J.  Action  by  ^Minnehaha  county  against  J.  \V. 
Boyce,  as  administrator  of  the  estate  of  Anna  C.  Phillips,  deceas- 
ed, to  recover  the  sum  of  $1,331.20,  the  amount  paid  out  by  the 
county  for  the  treatment  and  maintenance  of  the  deceased  as  a 
patient  in  the  State  Hospital  for  the  Insane,  at  Yankton,  from 
June  17,  1898,  to  June  30,  1905.  The  case  was  submitted  to  the 
trial  court  upon  an  agreed  statement  of  facts,  upon  which  the  court 
made  findings  of  fact  and  conclusions  of  law  February  18,  191 2. 
Only  'Such  portions  of  the  findings  as  are  material  to  the  ques- 
tions presented  upon  this  appeal  need  be  referred  to.  They  are, 
in  substance,  as  follows:  That  soine  time  prior  to  1897  Anna  C. 
Phillips  became  insane,  and  on  May  18,  1897,  Hattie  C.  Phillips 
was  appointed  guardian  of  her  person  and  estate  by  the  county 
court  of  Alinnehaha  county;  that  Anna  C.  Phillips,  upon  the  i>eti- 
tion  of  her  said  guardian,  was  committed  to  the  S'tate  Hospital  for 
the  Insane,  at  Yankton,  by  order  of  the  county  court  of  said 
county,  on  the  17th  day  of  June,  1898,  and  remained  in  said  hos- 
pital and  received  treatment,  care,  and  maintenance  therein  till  the 
30th  day  of  June,  1905,  when  she  was  removed  to  a  private  hos- 
pital, where  she  died  as  an  insane  person  June  11,  1910;  that  Anna 
C.  Phillips  was,  at  all  times,  an  unmarried  person,  without  child- 
ren, and  at  her  death  left  real  property  in  the  said  county  of  a 
value  of  at  least  $6,000,  and  personal  estate  of  the  value  of  at 
least  $2,500;  that  Minnehalia  county  has  paid  out  for  care, 
treatment,  and  maintenance  of  Anna  C.  Phillips  at  the  State 
Hospital  for  the  Insane,  from  June  17,  1898,  to  June  30,  1905,  the 
sum  of  $1,331.20,  which  payments  were  made  quarterly  each  year, 
in  sums  of  $48,  beginning  September  30,  1898,  and  ending  June 
30,  1905;  that  an  itemized  and  verified  account  of  such  payments 
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was  duly  presented  to  and  filed  with  said  administrator  on  August 
17,  1910;  that  Anna  C.  Phillips  left  surviving  as  her  heirs  at  law 
five  si'sters  and  one  brother  and  her  mother,  Hattie  C.  Phillips; 
that  the  five  sisters  and  brother  of  said  Anna  C.  Phillips  are  not 
dependent  upon  the  estate  of  'said  Anna  C.  Phillips  for  their  sup- 
port; that  Hattie  C.  Phillips,  the  mother,  is  dependent  upon  the 
estate  of  Anna  C.  Phillips  for  her  support,  and  has  been  at  all 
times,  and  is  now,  within  the  United  States. 

The  court'  found,  as  conclusions  of  law,  that  the  plaintiff  is 
barred  by  the  statute  of  limitations  from  recovering  any  sums  or 
amounts  for  such  support  and  maintenance  paid  more  than  six 
years  immediately  preceding  the  date  of  the  death  of  Anna  C. 
Phillips,  to-wit,  June  11,  1910;  that  one-seventh  of  the  estate  of 
Anna  C.  Phillips,  to  which  Hattie  C.  Phillips  succeeded  as  heir 
of  deceased,  is  not  liable  for  any  part  of  the  amount  expended  by 
plaintiff,  as  aforesaid;  that  the  plaintiff  is  entitled  to  recover  of 
the  defendant,  as  administrator  of  the  estate  six-sevenths  of  the 
amount  paid  by  plaintiff  for  the  care,  treatment,  maintenance,  and 
support  of  said  deceased  in  said  hospital,  for  the  quarters  ending 
June  30,  September  30,  and  December  30,  1904,  and  March  31  and 
June  30,  1905,  amounting  in  all  to  the  sum  of  $188.34,  with  in- 
terest from  June  30,   1905. 

Plaintiff  appeals,  alleging  the  court  erred  in  holding  that 
plaintiff  is  barred  by  the  statute  of  limitations  from  recovering 
payments  made  more  than  six  years  immediately  preceding  the 
death  of  said  insane  person,  and  in  deciding  that  plaintiff  was  en- 
titled to  recover  only  six-sevenths  of  the  sum  paid  by  it  during 
said  six  years.  Recovery  is  sought  in  this  action  under  the  pro- 
visions of  Section  544  of  the  Political  Code,  which  reads  as  fol- 
lows :  **The  amount  incurred  by  any  county  of  this  state  for  treat- 
ment and  maintenance  of  any  insane  person  in  the  hospital  for  the 
insane  shall  be  a  charge  against  the  estate  of  such  insane  person : 
Provided,  that  the  insane  person  has  no  heirs  within  the  United 
States  dependent  on  said  estate  for  support,  and  that  no  real  pro- 
perty shall  be  sold  during  the  life  of  the  insane  person ;  and  fur- 
ther provided,  that  no  personal  property  shall  be  -sold  under  five 
years  from  the  date  of  the  sending  of  such  insane  person  to  the 
asylum,  unless  by  order  of  the  court  on  the  death  of  the  insane 
person  or  when  such  property  is  liable  to  deteriorate  in  value  dur- 
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ing  the  time  above  specified,  and  when  sold  as  above,  the  county 
judge  shall  safely  invest  the  proceeds  thereof  for  the  benefit  of  the 
insane  person."  Other  provisions  of  the  law  make  it  the  duty  of 
the  superintendent  to  furnish  the  county  auditor  of  each  county  a 
quarterly  statement,  giving  the  number  of  patients  from  such  coun- 
ty, together  with  the  names  and  cost  of  maintaince,  and  require 
the  superintendent  to  certify  to  the  State  Auditor  on  the  ist  day 
of  January,  April,  July  and  October  of  each  year  the  amount  due 
the  hospital  from  the  different  counties,  and  that  the  said  Audi- 
tor 'shall  plax:e  the 'same  to  the  credit  of  the  hospital  and  notify  the 
county  auditor  of  each  county  of  such  charge,  and  require  the 
board  of  county  commissioners  to  levy  a  tax  in  each  county  for 
the  amount,  and  to  pay  the  amount  thus  due  into  the  state  treas- 
ury. 

[i]  The  question  presented  upon  the  first  assignment  of  er- 
ror is :  When  did  the  estate  of  limitations  begin  to  run  against  the 
plaintiff's  claim?  Respondent  contends  that  the  statute  begins  to 
run  as  to  each  item  at  the  time  it  is  paid  by  the  county.  Appellant, 
on  the  other  hand,  contends  that  the  statute  does  not  begin  to  run, 
under  the  provisions  of  section  544  of  the  Political  Code,  until  the 
entire  amount  of  liability  has  accrued  at  the  death  of  the  insane 
person,  and  that  the  statute  is  not  applicable  to  a  part  of  the 
claim  sued  upon. 

The  rule  that  no  statute  of  limitations  begins  to  run  until 
such  time  as  an  action  will  lie  to  enforce  the  claim  is  so  elemen- 
tary as  to  require  no  citation  of  authorities.  The  original  en- 
actment for  the  establishment  and  government  of  the  hospital  for 
the  insane  was  passed  in  1874,  since  which  time  it  has  been  many 
times  amended.  Chapter  98,  Laws  1895,  which  has  since  been  in- 
corporated as  section  544  of  our  present  Political  Code,  was  how- 
ever an  original  enactment  and  not  an  amendment,  and  did  not 
affect  or  in  any  manner  change  the  then  existing  law,  which  is 
now  embodied  in  the  Political  Code,  relating  to  the  pavment  by 
counties  of  the  cost  of  treatment  and  maintenance  of  patients 
in  the  hospital  for  the  insane.  It  was  plainly  intended  to 
and  did  create  an  entirely  new  and  original  liability  against  es- 
tates of  insane  persons  not  having  dependent  heirs  in  the  United 
States.     Hence  no  other  provisions  of  the  law  of  which  it  now 
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forms  a  part  afford  any  aid  to  the  proper  interpretation  of  the 
language  used  in  the  section  itself. 

The  legislative  intent,  therefore,  must  be  ascertained  by  a 
consideration  of  the  language  and  the  general  purpose  expressed  in 
the  section  itself.  It  was  plainly  the  intent  not  to  demand  pay- 
ment out  of  an  "estate''  upon  which  certain  persons  might  be  de- 
pendent for  their  support.  Such  persons  are  designated  as 
"heirs."  This  is  followed  by  the  express  declaration  that  no  ical 
property  of  the  insane  person  shall  be  sold  during  the  life  of  such 
insane  person,  and  that  no  personal  property  of  the  insane  person 
may  be  sold  under  five  years  from  the  date  when  such  person  be- 
came such  patient,  except  upon  his  death,  or  when  such  property 
may  deteriorate  in  value;  and  "when  sold  as  above"  the  county 
judge  is  required  to  safely  invest  the  proceeds  for  the  benefit  of 
the  insane  person.  The  language  used  points  unmistakably  to  the 
conclusion  that  the  Legislature  did  not  intend  that  any  property 
of  an  insane  person,  real  or  personal,  should  be  appropriated  in 
satisfaction  of  the  statutory  liability  during  the  life  of  the  insane 
person.  The  provisions  for  the  protection  of  dependent  heirs,  and 
the  placing  of  the  liability  upon  the  "estate,''  seem  conclusive  of 
such  intent.  It  seems  clear,  therefore,  that  no  cause  of  action 
arises  until  the  liability  created  by  the  statute  becomes  effective  by 
the  death  of  the  insane  person,  at  which  time  the  "amount"  of 
the  liability  has  become  fixed,  and  the  real  and  personal  property 
of  such  insane  person  has  become  what  is  known  in  the  law  gov- 
ernmg  the  disposition  of  the  property  of  deceased  persons  as  an 
"estate."  When  this  "estate"  comes  into  existence,  the  statutory 
liability  matures  and  becomes  actionable,  and  from  that  time  the 
statute  of  limitations  begins  to  run. 

We  are  of  opinion,  therefore,  that  the  trial  court  erred  in  the 
conclusion  of  law  that  pa>Tnents  made  by  the  plaintiff  county 
more  than  six  years  before  the  death  of  the  insane  person  are 
barred  by  the  statute. 

[2]  The  limitation  of  the  liability  of  such  estates  to  es- 
tates of  deceased  insane  patients,  having  no  dependent  heirs  in 
the  United  States,  presents  a  question  of  much  greater  difficulty. 

The  question  here  persented  must  depend  on  the  sense  in 
which  the  Legislature  used  the  term  "estate."  In  many  cases  the 
precise  meaning  of  the  term  "estate"  can  only  be  ascertained  from 
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the  context  or  the  circumstances  under  which  it  is  used.  In  stat- 
utes the  import  of  the  term  depends  in  a  great  degree  upon  its  as- 
sociation with  other  expressions;  and  the  fixed,  absolute  sense  of 
the  word  in  the  abstract  must  give  way  to  the  connection  in  which 
it  is  used.  In  re  Hinckley,  58  Cal.  457;  Campbell  v.  Campbell,  37 
Wis.  206.  From  the  context  it  seems  clear  that  the  term  ''estate," 
in  section  544  of  the  Political  Code,  is  not  used  as  an  equivalent 
for  the  word  "property''  in  the  popular  meaning.  Nor  are  the 
words  "heirs  *  *  *  dependent  on  said  estate''  used  as  equi- 
valent to  the  words  "persons  *  *  *  dependent  on  said  estate." 
The  provisos  in  the  section  are  clearly  intended  to  conserve  the 
proi^erty  of  the  insane  person  during  his  life-time,  and  are  design- 
ed to  leave  the  liability  of  the  estate  to  be  determined  by  the  non- 
existence or  existence  of  dependent  heirs  at  the  time  of  his  death, 
because  persons  having  no  legal  claim  to  support,  though  they 
might  become  heirs  upon  his  decease,  cannot  be  said  to  be  de- 
pendent upon  his  estate  during  his  lifetime.  The  evident  purpose 
of  the  statute  was  to  create  a  liability  to  reimburse  the  county  out 
of  the  estate  of  the  decedent  which  does  not  pass  to  dependent 
heirs,  and  not  to  exempt  the  whole  estate  where  but  a  part  of  the 
heirs  are  dependent.  Such  an  interpretation  of  the  statute  as  is 
contended  for  by  respondents  would,  in  very  many  cases,  wholly 
defeat  the  evident  purpose  of  the  Legislature,  which  was  to  pro- 
tect the  dependent  heirs,  and  at  the  same  time  to  justly  appro- 
priate the  e^state  of  the  decedent,  upon  which  no  heir  was  depend- 
ent, in  satisfaction  of  the  claim  of  the  county  for  reimbursement. 

We  are  clearly  of  opinion  the  term  "estate"  in  the  statute  waa 
used  b  ythe  Legislature,  and  should  be  interpreted,  in  this  limite  1 
sense.  The  entire  claim  of  the  county  should  be  paid  out  of  the 
"estate"  w^hich  does  not  pass  to  the  dependent  heir,  Hattie  C. 
Phillips.  The  estate  remaining  after  the  payment  of  such  liability 
would  be  distributed  among  nondependent  heirs. 

The  order  and  judgment  of  the  trial  court  are  reversed,  and 
the  case  remanded  for  further  proceedings  in  accordance  with 
this  decision. 

HANEY,  J.  (dissenting).  In  my  opinion,  the  language  of 
the  statute  is  plain  and  unambiguous.  By  its  express  terms,  when 
there  is  a  dependent  heir,  there  can  be  no  charge  against  any  por- 
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tion  of  the  estate.     The  trial  court  should  be  directed  to  dismiss 
the  action  upon  the  merits. 


STATE,  Appellant,   v.   NIMROD,  Respondent. 

(138N.  w.  377.) 

1-       Indians — Crimes      Committed      on      Reservation — Bigamy— Juris- 
diction. 

An  Indian  who  has  taken  lands  in  severalty  under  Dawes  Act 
(A:t  Feb.  8,  1887,  ch.  119,  24  Stat.  388,)  who  has  wholly 
abandoned  the  tribal  relation,  and  has  voluntarily  taken  un 
within  the  limits  of  the  state  his  residence  separate  and  apart 
from  any  tribe  of  Indians  and  has  adopted  the  habits  of  civil- 
ized life,  even  though  still  under  supervision  of  the  Indian 
agent,  thereby  became  a  citizen  of  the  United  States,  and  of 
this  state,  and  is  amenable  to  the  general  criminal  laws  of  the 
-  state,  including  bigamy,  and  as  to  all  criminal  offenses,  includ- 
ing crimes  committed  by  one  Indian  against  another  Indian, 
though  committed  within  an  Indian  reservation,  excepting  only 
where  acts  of  congress,  by  express  provisions,  in  particular  cases 
have  made  the  laws  of  the  United  States  applicable  to  sush 
Indians. 
2.      Indians — Crimes — ^Biieramy — Statutory  Provisions. 

An  Indian,  who  has  become  a  citizen  of  the  United  States, 
though  under  supervision  of  the  Indian  agent,  and  who  is 
charged  with  bigamy  committed  within  the  Yankton  Indian 
reservation,  is  amenable  to  the  general  criminal  law  of  this 
state,  except  where  the  acts  of  congress,  by  express  provisions, 
have  made  the  laws  of  the  United  States  applicable;  and  such 
Indian  may  be  prosecuted  in  the  state  courts,  notwithstanding 
Act  Cong.  Feb.  2,  1903,  ch.  351,  32  Stat.  793,  conferring  on 
the  circuit  and  district  courts  of  the  United  States  jurisdiction 
over  persons  charged  with  enumerated  crimes  committed  within 
Indian  reservations,  not  including  bigamy. 

(Opinion  filed  CkJtober  25.   1912.) 

Appeal.from  Circuit  Court,  Charles  Mix  County.  Hon.  R.  B. 
Tripp,  Judge. 

Joseph  Nimrod,  the  defendant,  was  charged  with  bigamy  com- 
mitted on  the  Yankton  Indian  Reservation.  From  a  judgment 
sustaining  a  demurrer  to  the  information,  the  State  appeals.  Re- 
versed and  rerrKinded. 

Royal  C.  Johnson,  Attorney  General,  Ambrose  B.  Beck, 
State's  Attorney,  and  G.  M,  Caster,  for  Appellant. 

From  the  allegations  contained  in  the  information,  the  cor- 
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rectness  of  which  are  admitted  by  the  demurrer,  the   following 
fact's  appear  of  record: 

(i)  That  respondent  is  an  Indian,  and  a  member  of  the 
Yankton  tribe  of  Sioux  Indians. 

(2)  That  he  was  born  within  the  territorial  hmits  of  the 
United  States. 

(3)  That  prior  to  the  commission  of  the  allege,d  offense,  he 
had  received  from  the  United  States  an  allotment  on  the  Yankton 
Indian  Reservation  pursuant  to -the  Act  of  Congress  of  Feb.  8, 
1887. 

(4)  That  the  alleged  offense  of  bigamy  was  committed  upon 
deeded  land  for  which  a  fee  patent  had  been  issued,  although 
within  the  original  boundaries  of  the  Yankton  Indian  Reserva- 
tion, and  within  Charles  Mix  county. 

The  foregoing  facts  appearing  of  record  the  decision  of  the 
Court  in  sustaining  the  demurrer  on  the  grounds  that  the  Court 
is  without  jurisdiction,  must  rest  solely  on  the  fact  that  the 
defendant  and  respondent  is  an  Indian  over  which  the  state  court 
has  no  jurisdiction;  and  that  the  state  courts  have  no  jurisdiction 
over  an  Indian  for  an  offense  committed  within  the  .original  boun- 
daries of  an  Indian  reservation.  Appellant  contends  that  this  pro- 
position is  against  the  law  and  is  not  supported  by  the  authori- 
ties, but  that  on  the  other  hand  Indian  allottees  are  citizens  of 
the  state  and  amenable  to  all  its  laws,  unless  jurisdiction  has  been 
ceded  to  the  United  States  by  legislative  enactment. 

Indian  allottees  are  citizens. 

It  seems  quite  clear  that  if  the  respondent  is  a  citizen  of  the 
United  States  and  consequently  a  citizen  of  the  state  of  South 
Dakota,  that  he  i's  amenable  to  the  laws ^  of  South  Dakota,  and 
that  the  state  courts  have  jurisdiction  of  the  respondent  and  of  his 
alleged  offense. 

By  the  Act  of  February  8,  1887,  Chapter  119,  24  Statutes 
at  large,  318,  the  Congress  of  the  United  States  provided  for  the 
allotting  of  lands  to  Indians  within  the  various  reservations  within 
the  United  States ;  and  in  the  same  Act  by  Section  6,  made  the  al- 
lottees citizens  of  the  United  States  and  consequently  citizens  of 
the  various  states  and  territories  in  which  they  resided.  "Section  6 
of  said  act. 

By  the  act  of  February  28th,  189 1,  Chapter  383,  26  Statutes 
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at  large  794,  same  being  an  act  to  amend  and  further  extend  the 
benefits  of  the  act  appwoved  February  8,  1887  entitled  "An  Act 
to  provide  for  the  allottment  of  land  in  severalty  to  Indians  on  the 
various  reservaticxis  and  to  extend  the  protection  of  the  laws  of 
the  United  States  over  the  Indian  and  for  other  purposes."  Con- 
gress further  conferred  upon  Indians  allottees  certain  rights  con- 
cerning the  leasing  of  their  allotted  land  and  further  recognizing 
the  rights  conferred  upon  the  Indians  by  the  previous  act  of  Feb- 
ruary 8,   1887. 

The  appellant  insists  that  under  Section  6,  of  the  Act  of  Feb- 
ruary 8,  1887,  the  defendant  in  this  case  was  made  a  citizen  of 
the  United  States  and  citizen  of  the  State  or  Territory  in  which 
he  resided  provided  he  was  born  within  the  territorial  limits  of 
the  United  States.  It  will  be  noted  from  the  information  filed  by 
the  States  Attorney  that  the  respondent  Joseph  Nimrod  is  an  In- 
dian of  the  Yankton  tribe  of  Sioux  Indians.  That  he  was  born 
within  the  territorial  limits  of  the  United  States  and  that  he  had 
received  an  allotment  of  land  on  the  Yankton  Indian  Reservation 
in  accordance  with  the  provisions  of  the  Act  of  Congress  of 
March  8,  1887.  The  question  now  arises  is  respondent  a  citizen 
of  the  State  of  South  Dakota  and  amenable  to  its  laws  relating 
to  the  offense  of  bigamy  when  committed  within  the  borders  of  the 
Yankton  Indian  Reservation  and  within  Charles  Mix  county.  In  re 
Now-Ge-Zhuck,  76  Pacific  877;  State  v.  Williams,  43  Pacific,  15; 
In  re  Heff ,  197  United  States  Reports,  506 ;  United  States  v.  Kiya, 
126  Fed.  879. 

Supporting  the  rule  for  which  appellant  contends,  viz:  That 
the  Act  of  Congress  of  February  8,  1887,  made  all  Indians  bom 
within  the  United  States  who  received  allotments  of  land  and  to 
whom  trust  patents  for  such  allotments  of  land  were  issued  citi- 
zens of  the  United  States  and  of  the  state  or  territory  in  which 
they  resided,  and  that  thereafter  they  were  amenable  to  the  laws 
both  criminal  or  civil  of  the  state  or  territory  in  which  they  were 
made  citizens,  the  following  authorities  are  cited  and  we  think 
fully  support  the  rule  indicated  and  established  by  the  cases  which 
we  have  cited  above :  State  ex  rel  Thompson  vs.  Denoyer,  6  N.  D. 
586,  72,  N.  W.  1014;  State  ex  rel  Crawford  v.  Norris,  37  Neb. 
299;  55  N.  W.  1086;  Wa-La-Note-Tke-Tynin  v.  Carter,  6  Idaho, 
16 — Vol.  30.  S.  D. 
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85,  53  Pacific  106;  United  States  v.  Rickard,  106  Fed.  5;  Farrell 
V.  United  States,  49  C.  C.  A.  183,  no  Fed.  942;  HoUister  v. 
United  States,  145  Fed.  773,  76  C.  C.  A.  337;  In  re  Cellestine,  114 
Fed.  551;  United  States  v.  Kopp,  no  Fed.  160;  Boyd  v.  Neb- 
raska, 143  U.  S.  136-162-36  L.  Ed. 

Under  the  act  of  February  8,  1887,1  the  tribal  relations  were 
eliminated  and  the  Indians  were  given  separate  tracts  of  land 
designated  as  allotments  for  which  a  preliminary  or  trust  patent 
was  issued.  It  is  true  tliat  thereafter  for  25  years  or  for  a  long- 
er period,  if  the  president  in  his  discretion  so  ordered  the  fee  title 
V>  these  allotments  remained  in  the  United  States,  but  under  this 
arrangement  each  Indian  received  his  allotment  separate  and  apart 
from  the  other  members  of  the  tribe.  He  had  a  certain  tract  of 
land  over  which  he  exercised  exclusive  dominion  and  upon  which 
he  might  live,  build  his  home,  and  which  allotted  land  it  was  in- 
tended he  should  till  and  in  every  way  use  and  enjoy  as  his  own. 
It  appears  that  the  object  of  this  arrangement  was  to  encourage  the 
Indians  to  engage  in  farming  and  adopt  the  habits,  occupations  and 
pursuits  of  the  white  man.  We  think  that  the  authorities  cited 
indicate  clearly  and  beyond  question  that  the  allotting  of  lands 
under  the  said  Act  of  February  8,  1887,  clearly  eliminated  tribal 
relations  and  thereafter  each  Indian  must  be  treated  as  having  re- 
ceived his  land  in  severalty  and  adoj)ted  the  habits,  customs  and 
mode  of  living  of  the  white  man.  The  history  of  the  federal  gov- 
ernment's dealing  witli  the  Indians  in  times  past  seems  to  boar 
out  the  proposition  that  those  alU)tnients  have  not  been  made  or 
authorized  where  the  Indians  were  not  sufficiently  civilized  to  be 
intrusted  with  the  management,  to  at  least  a  limited  degree,  of 
their  own  domestic  and  business  affairs.  Peano  v.  lU'ennen,  20  S. 
D.  345;  Hollister  v.  V.  S.,  supra.:  In  re  Hcff.  suj)ra. :  In  re  Celcs- 
tine,  supra. 

The  federal  courts  are  courts  of  limited  jurisdiction. 

The  law  seems  to  be  well  settled  and  there  is  an  abundance 
of  authority  -supporting  the  proiMisition  that  the  federal  courts  arr 
courts  of  limited  jurisdiction  receiving  their  j.^owers  s'?lely  by  vir- 
tue of  the  enactment  of  statutes  and  their  jurisdiction  is  clearly 
statutory,  .\ewcombe  et  al.  v.  lUirbank  et  al.,  181  Fed.  334,  104 
C.  C.  A.  164:  In  re  Celestine,  114  Fed.  551;  In  re  P>urrus.  136 
U.   S.    ^86. 
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The  federal  courts  being  courts  of  limited  jurisdiction  what- 
ever jurisdiction  they  may  have  over  Indians  upon  the  various 
reservations  depends  uix>n  statutory  enactment  and  whatever  juris- 
diction the  federal  courts  might  have  over  the  respondent  in  this 
action  depends  upon  statutory  enactment.  With  reference  to  In- 
dians and  offenses  committed  by  one  Indian  against  another,  the 
offense  having  been  committeed  upon  deeded  land  the  title  to  which 
had  been  conveyed  by  fee  patent  issued  by  the  United  States  prior 
to  the  commission  of  the  alleged  offense  we  have  been  unable 
to  find  any  authority  'supix>rting  federal  jurisdiction. 

Constitutional  and  legislative  provisions  relating  to  Indians 
residing   in    South   Dakota. 

It  seems  quite  clear  from  the  enabling  act  and  the  Constitution 
of  the  state  of  South  Dakota  which  formed  the  basis  for  statehood 
that  jurisdiction  was  vested  in  the  courts  of  this  state  over  all 
citizens  residing  within  the  state  when  South  Dakota  was  admitted 
into  the  union  as  a  state  and  this  jurisdiction  extended  over  all  of 
its  citizens  regardless  of  race  or  color  and  included  all  those  In- 
dians who  were  made  citizens  by  the  general  allotment  act  of  the 
federal  government  and  if  the  state  courts  have  lost  or  relinquished 
jurisdiction  it  must  be  due  to  legislative  enactments  subsequent  to 
the  passage  of  the  enabling  act  providing  for  statehood  and  the 
adoption  of  the  Constitution  of  the  'state  of  South  Dakota. 

Subdivision  5,  of  section  18,  article  26,  of  the  Constitution  of 
the  state  of  South  Dakota  provides  as  follows:  "That  jurisdiction 
is  ceded  to  the  United  States  over  the  military  reservations  of  Fort 
Meade,  Fort  Randall  and  Fort  Sully  heretofore  declared  by  the 
president  of  the  United  States,  provided  legal  process,  civil  ami 
criminal  of  this  state,  shall  extend  over  such  reservations  in  all 
cases  of  which  exclusive  jurisdiction  is  not  vested  in  the  United 
States  and  of  all  crimes  not  committed  within  the  limits  of  such 
reservation." 

Section  2  of  the  Political  Code  of  the  state  of  South  Dakot.i 
relating  to  the  sovereignity  of  the  state  provides  as  follows :  "T-he 
•sovereignity  and  jurisdiction  of  this  state  shall  extend  to  all  places 
within  its  boundaries  as  established  by  the  Constitution  and  law 
subject  only  to  such  limitation  and  qualification  of  jurisdiction  as 
have  been  or  may  hereafter  be  ceded  by  law  to  the  L'nited  States." 

Section  8,  of  the  Political  Code  of  the  state  of  South  Dakcjta 
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is  as  follows :  'There  shall  be  given  and  relinquished  to  the  United 
States  and  the  officers  and  courts  thereof  exclusive  jurisdiction  and 
authority  to  arrest,  prosecute,  convict  and  punish  all  persons  whom- 
soever who  shall  upon  any  Indian  reservation  within  the  state  of 
South  Daokta  commit  any  act  in  violation  of  the  penal  laws  of  the 
United  States  and  no  costs  or  charges  incurred  in  the  courts  of  the 
United  States  and  the  prosecution  of  offenses  committed  upon  .any 
Indian  reservation  -shall  be  chargeable  to  the  state  of  South  Da- 
kota, provided  this  section  shall  be  in  full  force  and  effect  when- 
ever the  jurisdiction  hereby  relinquished  shall  be  assumed  by  the 
United    States." 

In  Kjoi  the  Legislature  of  the  state  of  South  Dakota  passed 
Chapter  io6  of  the  Session  Laws  of  1901  being  an  act,  ceding  to 
the  United  States  of  America  jurisdiction  over  criminal  offenses 
committed  upon  Indian  reservations  within  the  state  of  South 
Dakota,   which  is  as  follows: 

"Section  i.  There  is  hereby  relinquished  and  given  to  the 
United  States  of  America  and  the  officers  and  courts  thereof,  ex- 
clusive jurisdiction  and  authority  to  arrest,  prosecute,  convict  and 
punish  all  persons  whomsoever  who  shall  upon  any  Indian  reser- 
vation within  the  state  of  South  Dakota  commit  any  act  in  vio- 
lation of  the  penal  laws  of  the  United  States. 

"Section  2.  No  costs  or  charges  incurred  in  the  courts  of 
the  United  States  in  the  prosecution  of  offenses  committed  upon 
any  Indian  reservation  shall  be  chargeable  to  the  state  of  South 
Dakota. 

"Section  3.  ^  This  act  shall  be  in  full  force  and  effect  when- 
ever the  jurisdiction  hereby  relinquished  shall  be  assumed  by  the 
United  States." 

In  accordance  with  the  provisions  of  Chapter  106  of  the 
Session  Laws  of  South  Dakota  for  the  year  1901,  above  quoted,  the 
United  States  congress  passed  the  act  of  February  2,  1903,  (32 
Statutes,  793),  being  an  act  conferring  jurisdiction  upon  the  cir- 
cuit and  district  courts  for  the  district  of  South  Dakota  in  certain 
cases  and  for  other  purposes.  This  act  contains  the  following 
provision  which  we  consider  decisive  upon  the  question  involved 
in  the  case  under  consideration,  to-wit: 

"That  the  circuit  and  district  courts  for  the  district  of  South 
Dakota  are  hereby  given  jurisdiction  to  hear,  try,  and  determine 
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all  actions  and  proceedings  in  which  any  person  shall  be  charged 
with  the  crime  of  murder,  manslaughter,  rape,  assault,  with  intent 
to  kill,  arson,  burglary,  larceny,  or  assault  with  a  dangerous 
weapon,  committed  within  the  limits  of  any  Indian  reservation 
within  the  state  of  South  Dakota. 

By  subsequent  section  proper  punishment  is  provided 
for  the  commission  of  the  offenses  enumerated  in  section  i  of  the 
act  above  quoted. 

In  view  of  the  constitutional  and  statutory  provisions  cited  it 
seems  clear  that  jurisdiction  over  all  offenses  committed  on  Indian 
reservations  was  vested  in  the  state  of  South  Dakota  when  state- 
hood was  granted;  and  that  whatever  jurisdiction  the  federal 
courts  now  have  over  offenses  committed  on  Indian  reservations  is 
due  to  the  statutory  provisions  of  South  Dakota  relinquishing  to 
the  United  States  such  jurisdiction,  and  the  statutes  of  the  United 
States  accepting  such  jurisdiction. 

The  Legislature  of  the  state  of  South  Dakota  relinquished 
jurisdiction  to  the  United  States  conditionally;  the  condition  being 
that  the  state's  jurisdiction  should  not  cease  until  the  federal  gov- 
ernment accepted  jurisdiction.  The  apparent  object  of  this  pro- 
vision in  the  state  statutes  was  to  protect  <he  people  living  upon 
the  reservations  and  grant  them  the  protection  of  the  'state  laws, 
until  such  time  as  the  federal  courts  took  jurisdiction  and  ex- 
tended the  protection  of  the  criminal  courts  of  the  United  States 
to  those  citizens  residing  upon  Indian  reservations  in  South  Da- 
kota. It  is  a  matter  of  common  knowledge  that  much  land  upon 
the  various  reservations  of  this  state  has  been  opened  to  home- 
stead entry  and  thousands  of  white  citizens  have  taken  up  the 
residence  upon  Indian  reservations  and  among  the  Indians.  It  was 
a  wise  provision  on  the  part  of  the  state  legislature  to  reserve 
jurisdiction  and  provide  the  protection  of  the  state  laws  for  these 
people  as  well  as  the  Indian  citizens,  until  such  time  as  the  federal 
government  by  statutory  enactments  saw  fit  to  assume  the  burden. 

By  the  act  of  February  2,  1903,  congress  partially  accepted 
the  burden  by  accepting  jurisdiction  as  to  certain  offenses, 
but  not  as  to  all.  Appellant  contends  that  jurisdiction  over  the 
offenses  mentioned  in  the  act  of  February  2,  1903,  passed  to  the 
federal  courts  upon  the  passage  and  approval  of  the  act,  but  as 
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to   all   other   offenses   jurisdiction    remained   in   the   state   courts. 
Hollister  v.  United  States,  145  Federal,  45,  49  C.  C.  A.  183. 
Deeded  land  not  a  part  of  an  Indian  reservation. 

The  alleged  offense  with  which  respondent  is  charged,  was 
conimitteed  in  the  city  of  Wagner,  upon  deeded  land  for  which  the 
United  States  had  prior  to  the  commission  of  the  alleged  of- 
fense issued  a  fee  patent  and  in  which  it. had  theretofore  parted 
with  all  its  right,  title,  and  interest.  Can  'it  be  said  that  after 
homestead  proof  has  been  made,  and  patent  issued,  and  the  land 
has  become  subject  to  taxation  and  subject  to  all  the  state  law  re- 
lating to  proj^rty  rights,  that  it  still  remains  a  part  of  an  Indian 
reservation,  simply  because  it  lies  within  the  borders  of  what  was 
once  a  tribal  Indian  reservation.  We, think  not.  The  United 
States  had  parted  wath  its  title  and  the  Indians  had  parted  with 
their  title  consequently  the  land  upon  which  the  offense  was  com- 
mitted was  no  longer  "Indian  country."  We  have  been  unable  to 
find  any  authority  holding  that  the  -state  courts  have  not  full  and 
complete  jurisdiction  over  offenses  committed  upon  patented  or 
deeded  land  where  absolute  title  has  passed  from  the  United  States 
to  a  citizen  of  the  United  States  and  of  the  state.  United  States 
V.  Forty  Three  Gallons  of  Whiskey,  93  ^U.  S.  188;  ]^>ates  v. 
Clark,  95  U.  S.  204;  Lnited  States  v.  Thomas,  47  Fed.  488;  Hunt 
V.  State,  4th  Kansas,  Cyo;  State  v.  Sa-Coo-dacot,  alias  Yellow 
Sun,  I  Abb.  U.  S.  377,  1  Dill  271. 

Is  respondent  amenable  to  the  marriage  laws  of  South  Dakota. 

If  the  respondent  is  a  citizen  of  South  Dakota,  and  has 
adopted  the  habits  of  civilized  life  he  is  amenable  to  the  laws  civil 
and  criminal  of  this  state.  He. has  a  right  to  vote,  to  hold  office, 
and  otherw'ise  exercise  the  privileges  of  citizenship.  He,  by  his 
vote,  helps  to  levy  taxes,  incur  public  expense,  and  even  change  the 
Constitution  of  the  state  of  South  Dakota.  Can  it  be  said  that 
he  is  clothed  with  all  these  rights  and  privileges,  and  yet  has  a 
right  to  live  in  adultery,  or  marry  as  many  wives  as  he  sees  fit, 
and  discard  them  at  his  pleasure  without  being  liable  to  prosecu- 
tion under  the  state  law.  Certainly  not — such  a  condition  would 
not  be  tolerated  by  any  civilized  community.  However,  the  cir- 
cuit court  declined  to  pass  on  the  question,  basing  its  decision 
solely  on  the  grounds  that  the  court  was  without  jurisdiction,  and 
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we  deem  it  unnecessary  therefore  to  cite  authorities  on  this  ques- 
tion. 

H.  D,  James,  for  Respondent. 

The  first  and  important  inquiry  is :  Has  the  court  jurisdic- 
tion? See,  the  Constitution  of  this  state,  Art.  5,  Sec.  14;  Sec.  2, 
of  the  Political  Code. 

The  fifty-seventh  congress,  in  pursuance  of  this  cession  of 
criminal  jurisdiction  to  the  United  States  by  our  state,  passed 
this  act,  the  act  found  in  United  States  Compiled  Statutes,  sup- 
plement 1903,  page  440.  And  see,  Chap.  106,  Session  Laws,  South 
Dakota,   1901,  page   132. 

We  contend  that  the  state  has  relinquished  and  given  to  the 
United  States  and  its  courts  exclusive  jurisdiction  and  authority 
to  punish  all  persons  committing  any  offense  on  an  Indian  reser- 
vation and  jurisdiction  having  been  assumed  and  accepted  by  the 
United  States,  and  congress  having  made  offenses  committed  on 
such  reservations  punishable  by  its  courts,  these  Indian  reserva- 
tions are  clearly  within  the  express  provision  of  section  2,  of  our 
Political  Code,  whereby  it  is  provided  that  the  state  has  no  jurisdic- 
tion where  there  has  been  a  cession  of  jurisdiction  of  these  In- 
dian reservations  to  the  general  government. 

It  is  contended  by  counsel  for  appellant  that  the  Act  of 
Congress  of  February  2,  1903,  (32  Stats.  793)  passed  in  pursuance 
of  the  cession  of  jurisdiction  of  the  state  of  South  Dakota,  here- 
tofore referred  to,  being  Chap.  106,  of  the  Session  Laws  of  the 
state  of  South  Dakota,  for  the  year  1901,  that  in  assuming  juris- 
diction, congress  only  assumed  jurisdiction  over  certain  crimes 
enumerated  in  the  Act  of  Congress  assuming  jurisdiction,,  to- 
wit:  the  crime  of  murder,  manslaughter,  rape,  assault  with  intent 
to  kill,  arson,  burglary,  larceny,  or  assault  with  a  dangerous 
weapon,  and  that  in  assuming  jurisdiction  congress  did  not  assume 
jurisdiction  of  the  crime  of  bigamy,  and  therefore,  the  state  would 
still  have  jurisdiction  of  this  crime. 

We  contend  as  did  the"  learned  trial  court  in  deciding  this 
case  that  the  fact  that  congress  did  not  mention  the  crime  of 
bigamy  and  did  not  prescribe  a  punishment  for  the  crime  of 
bigamy  committed  on  an  Indian  reservation  in  any  way  relates 
to  the  jurisdiction  of  the  United  States,  but  merely  to  the  extent 
it  has  exercised  ift. 
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At  the  time  Chap.  io6,  of  the  Session  Laws  of  South  Dakota, 
for  the  year  1901,  was  passed  and  the  act  of  congress  of  February 
2,  1903,  was  passed,  the  Indians  residing  upon  these  Indian  reser- 
vations had  not  advanced  to  the  state  of  civilization  which  many 
of  them  have  attained  in  later  years.  Their  marriage  relations 
probably  had  been  very  lax,  and  on  these  reservations  marriages 
consummated  according  to  Indian  custom  were  recognized,  and  in 
fact  the  laws  of  our  state,  being  section  42,  Chapt,  i,  of  the  Re- 
vised Civil  Code  of  our  state,  provides:  "Indians  contracting 
.  marriage  according  to  the  Indian  custom  and  cohabitating  as 
husband  and  wife  are  lawfully  married." 

While  we  do  not  find  any  specific  statute  in  our  state  recog- 
nizing separation  by  Indian  custom,  yet  at  this  time  and  for  a 
great  many  years  marriages  and  separations  by  Indian  custom 
were  recognized  by  the  government  authorities  and  by  our  courts, 
and  it  has  only  been  during  later  years  that  many  of  the  Indians 
have  conformed  to  the  laws  of  our  state  regarding  marriage  and 
separation  ,and  therefore,  we  think  that  it  is  not  at  all  surprising 
that  in  assuming  jurisdiction  congress  did  not  make  more  than 
the  graver  offenses  and  crimes  among  these  people  punishable  in 
view  of  their  uncivilized  condition  and  also  in  view  of  the  guar- 
dianship and  supervision  exercised  over  them  by  the  government 
of  the  United  States.  State  v.  Campbell,  55  N.  W.  553,  21  L. 
R.  A.  169. 

Our  contention  is  that  when  the  state  ceded  jurisdiction  to 
the  government  of  the  United  States  they  ceded  all  jurisdiction 
over  crimes  committed  on  Indian  reservations,  and  that  when  the 
United  States  accepted  this  jurisdiction  that  said  courts  were  de- 
prived of  further  jurisdiction  of  crimes  committed  on  this  ter- 
ritory. There  is  another  familiar  principle  that  confirms  this  view, 
for  as  said  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  the  Kansas  Indians,  5  Wall.  737,  and  many  times  since:  ^'From 
necessity  there  can  be  no  divided  authority.''  It  would  never 
answer  to  have  the  United  States  and  the  state  also  legislating  and 
enforcing  their  respective  laws  on  the  same  or  different  subjects. 
Conflict  and  lawlessness,  instead  of  peace  and  order,  would  exist 
under  such  circumstances. 

We  contend  that  it  matters  not  what  rights  allottees  of  land 
may  have  acquired  under  the  allotment  laws,  whether  they  have 
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acquired  certain  individual  rights  or  not,  that  this  would  not  in 
any  way  affect  or  could  affect  federal  or  state  sovereignty  or 
operate  to  release  federal  or  «tate  jurisdiction  and  cast  it  back 
again  without  its  consent. 

This  question,  however,  has  been  decided  and  very  fully  dis- 
cussed by  the  Supreme  Court  of  the  United  States  in  the  case  of 
the  United  States  v.  Celestine,  215  U.  S.  278,  54  L.  Ed.  195,  30 
Sup.  Ct.  P.  93. 

As  being  in  harmony  with  the  views  the  count  cites  the  fol- 
lowing authorities:  **United  States  v.  Mullin,  71  Fed.  682;  Rain- 
bow V.  Young,  88  C.  C.  A.  653,  161  Fed.  835 ;  State  v.  Columbia 
George,  39  Or.  127,  65  Pac.  604,  Re  Columbia  George,  201  U.  S. 
641,  50  L.  Ed.  901,  26  Sup.  Ct.  Rep.  759;  Couture  v.  United 
States,  207  U.  S.  581,  52  L.  Ed.  350,  28  Sup.  Ct.  Rep.  259;  Toy 
V.  Hopkins,  212  U.  S.  542,  53  L.  Ed.  644,  29  Sup.  Ct.  Rep.  416." 

A  decision  of  the  Supreme  Court  of  the  United  States  is  not 
only  a  high  and  presuasive  authority,  but  it  must  be  borne  in 
mind  that  this  is  a  federal  question  of  which  that  court  has  ap- 
pellate jurisdiction  over,  the  courts  of  this  state  and  its  decisions' 
are  absolutely  controlling  on  the  courts  of  the  state." 

On  the  subject  of  the  power  of  congress,  and  the  jurisdiction* 
of  the  federal  court  of  this  state  over*  Indians,  the  Federal  Circuit 
Court  of  Appeals  of  this  circuit,  in  the  case  of  HloUister  v.  United 
States,  145  Fed.  773,  76  C.  C.  A.  337,  also  held:  "Act.  Cong. 
Feb.  2,  1903,  c,  351,  32  Stat.  793  (U.  S.  Comp.  St.  Supp.  1905,  p. 
719)  .conferring  jurisdiction  on  the  federal  district  courts  of  the 
district  of  South  Dakota  to  try  prosecutions  for  larceny  com- 
mitsted  by  any  person  on  any  Indian  reservation  within  the  state, 
was  within  the  power  of  congress  as  an  instrumentality  employed 
in  the  discharge  of  a  national  duty  to  the  Indians." 

In  line  with  the  Celestine  decision,  215  U.  S.  278,  and  prior 
to  the  light  and  authority  it  gave,  a  number  of  other  federal 
courts  had  substantially  so  decided  under  this  1885  act,  and  after 
considering  this  contention  we  cite:  In  re  Blackbird,  109  Feil. 
139;  In  re  Lincoln,  129  Fed.  247;  United  States  v.  Logan,  105 
Fed.    240. 

The  views  above  expressed  by  the  Supreme  Court  of  the  Unit- 
ed States  have  been  re-affirmed  in  the  late  case  of  Tiger  v.  Western 
L.  Co.,  221  U.  S.  286,   55  L.  Ed.  738,  31    S.   C.  Rep.   578,  and. 
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State  and  its   decisions   are   absolutely   controlling   on   the  courts 
of  the  state. 

McCOY,  P.  J.  The  defendant,  Joseph  Nimrod,  was  charged 
with  the  offense  of  bigamy,  alleged  in  the  information  to  have 
been  committed  as  follows:  ''That  Joseph  Nimrod.  on  the  ist 
day  of  November,  in  the  year  of  our  Lord  one  tlK>usand  nine 
hundred  and  nine,  at  the  county  of  Charles  Mix,  and  itatc  of 
South  Dakota  aforesaid,  and  at  the  city  of  Wagner,  in  said 
county  of  Charles  Mix,  state  of  Soutli  Dakota,  within  the  boun- 
daries of  the  original  Yankton  Inndian  reservation,  and  upon 
deeded  land  for  which  the  United  States  had  heretofore  issuerl  a 
patent  in  fee,  and  released  all  its  title,  rights,  and  interest  therein, 
did  then  and  there  willfully,  unlawfully,  and  feloniously  mnrry 
one  Victoria  Hedges,  a  female  person,  she  the  said  Victoria 
Hedges,  being  then  and  there  a  mixed-breed  Indian  woman  of  the 
half  blood  and  a  member  of  the  Yankton  Sioux  tribe  of  Indians, 
and  her,  the  said  Victoria  Hedges,  then  and  thece  had  for  his 
wife,  he,  the^said  Joseph  Nimrod,  being  then  and  there  an  In- 
dian of  the  Yankton  Sioux  tribe  of  Indians,  and  he,  the  said 
Joseph  Nimrod  being  then  and  there  a  married  man,  having  been 
theretofore,  and  on  the  17th  day  of  September,  A.  D.  1905,  at  the. 
city  of  V^alentine,  Cherry  county,  Nebraska,  and  outside  of  an  In- 
dian reservation,  lawfully  married  to  one  Caroline  Douville,  who 
was  thereafter  known  as  Caroline  Nimrod,  and  who  was  then 
and  there  "a  mixed-breed  Rosebud  Indian  and  a  resident  of  the 
Rosebud  Indian  reservation  in  South  Dakota,  she,  the  said  Caro- 
line Douville,  being  then  and  there  on  the  ist  day  of  NovemlDer, 
1909,  alive  and  the  bonds  of  matrimony  and  the  marriage  be- 
tween him,  the  said  Joseph  Nimrod,  and  her,  the  said  Caroline 
Douville  being  then  and  there  unlissolved,  the  same  never  having 
been  dissolved,  teniiinated,  or  annulled  by  any  court  having  com- 
petent jurisdiction,  and  that  he,  the  said  Joseph  Nimrod,  at  the 
time  of.  his  said  marriage  with  her,  the  said  Caroline  Douville, 
had  been  alloted  land  on  the  Yankton  Indian  reservation  in  South 
Dakota  by  the  United  States,  and  the  said  allotted  land  had  prior 
thereto  been  patented  to  him  by  the  United  States  under  and  in 
accordance  with  the  provisions  of  the  act  of  Congress  approved 
February  8,  1887,  entitled  *An  act  to  provide  for  the  allotment  of 
lands  in  severaltv  to  Indians  on  the  various  reservations  and  to  ex- 
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tend  the  protection  of  the  laws  of  the  United  States  and  the  ter- 
ritories over  the  Indians  and  for  other  purposes,'  and  in  accordance 
with  an  act  of  Congress  approved  February  28,  1891,  americMng 
the  said  act  of  February  8,  1887,  entitled  'An  act  to  amend  and 
further  extend  the  benefits  of  the  act  approved  February  8,  1887, 
entitled  "An  act  to  provide  for  the  allotment  of  land  in  severalty 
to  Indians  on  the  various  reservations  and  to  extend  the  protection 
of  the  laws  of  the  United  States  over  the  Indians  and  for  other 
purposes,"  '  and  that  he,  the  said  Joseph  Ximrod,  was  born  \vitl:in 
the  territorial  limits  of  the  United  States,  and  that  he,  the  >'aid 
Joseph  Nimro<l,  at  the  time  of  said  marriage  with  her,  the  said 
Victoria  Hedges,  was  under  the  supervision  of  the  United  States 
Indian  agent  at  Greenwood,  South  Dakota,  the  same  being  the 
agency  maintained  by  the  United  States  for  the  benefit  of  the 
Yankton  tribe  of  Sioux  Indians,  and  that  he,,  the  said  Joseph 
Nimrod,  prior  to  the  time  of  his  said  marriage  to  the  said  Caroline 
Douville,  had  voluntarily  taken  up  within  the  limits  of  the  state 
of  South  Dakota  his  residence  'separate  and  apart  from  any  tribe 
of  Indians  within  the  United  States  and  had  adopted  the  habits 
of  civilized  life  and  was  then  and  there  a  citizen  of  the  United 
States  and  of  the  state  of  South  Dakota."  To  this  information 
the  defendant  demurred  upon  the  grounds  (i)  that  the  alleged 
facts  stated  in  the  said  information  do  not  constitute  a  public  of- 
fense;  (2)  that  from  the  facts  alleged  in  said  information,  if  any 
crime  or  public  oflfense  was  committed  the  same  was  not  com- 
mitted within  the  jurisdiction  of  this  court.  The  said  demurrer 
was  sustained,  and  the  state  appeals. 

[i]  It  is  the  contention  of  appellant  that  by  reason  of  the 
defendant  having  taken  land  in  severalty  under  the  act  of  Cong- 
ress of  February  8,  1887  (the  Dawes  Act),  and  also  having  vol- 
untarily taken  up  within  the  limits  of  the  state  of  South  Dakoia 
hi-s  residence  separate  and  apart  from  any  tribe  of  Indians  within 
the  United  States  and  adopted  the  habits  of  civilized  life,  he 
thereby  became  a  citizen  of  the  United  States  and  of  the  state  of 
South  Dakota,  and  amenable  to  all  the  laws  of  the  state,  both 
civil  and  criminal.  We  are  inclined  to  the  view  that  appellant  is 
right  in  this  contention.  It  is  contendc:!  by  res^Hmdcnt  tliat,  ina:- 
mtich  as  it  appears  from  the  infomiation  that  defendant  is  an 
Indian,  and  that  the  offense  was  committed  by  one  Indian  against 
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another  Indian  >vithin  the  boundaries  of  the  Yankton  Indian  res- 
ervation, the  United  States  has  exclusive  jurisdiction  of  the  of- 
fense. There  is  much  seeming  conflict  of  authority  on  this  ques- 
tion, but  a  careful  examination  of  the  decisions  with  the  un- 
derlying reason,  upon  the  particular  facts  of  each  case,  removes 
much  of  such  conflict.  One  of  the  best  considered  cases  is  that  of 
State  V.  Columbia  George,  39  Or.  127,  65  Pac.  (604.  The  defend- 
ant was  a  Umatilla  Indian,  and  it  was  held  that  the  provisions  of 
the  Dawes  Act  do  not  apply  to  the  Umatilla  Indians  because  the 
allotments  on  the  Umatilla  reservation  were  not  made  under  the 
provisions  of  the  Dawes  Act,  but  under  the  provisions  of  another 
■special  act  not  containing  like  provisions  as  to  citizenship  and 
amenability  of  the  allottees  to  the  state  laws.  The  court  said: 
"The  language  of  said  first  clause  of  section  6  (Dawes  Act)  'that 
upon  the  completion  of  said  allotments  and  the  patenting  of  the 
lands  to  the  said  allottees/  has  reference  to  the  allotments  and 
allottees  under  the  act,  and  none  other,  and  hence  does  not  compre- 
hend Indian  allottees  under  special  acts  and  therefore  cannot  aflfect 
the  Umatilla  Indians."  Also,  in  this  Columbia  George  Case,  in 
discussing  the  provisions  of  the  Dawes  Act,  the  learned  court 
draws  the  plain  distinction  between  Indian  allottees  who  have 
voluntarily  taken  up  their  residence  separate  and  apart  from  the 
Indian  tribe  and  adopted  the  habits  of  civilized  life  and  those  who 
still  retain  to  some  degree  the  tribal  relation,  with  the  plain  in- 
ference that  those  who  have  taken  allotments  under  the  Dawes 
Act,  and  have  wholly  abandoned  the  tribal  relation,  and  have 
adopted  the  habits  of  civilized  life  would  be  amenable  to  the  state 
laws.  Section  6,  Act  Feb.  8,  1887  (the  Dawes  Act),  provides 
that,  upon  the  completion  of  said  allotments  and  the  patenting  of 
the  lands  to  said  allottees,  each  and  every  member  of  the  respective 
bands  or  tribes  of  Indians  to  whom  allotments  have  been  made 
shall  have  the  benefit  of  and  be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  state  or  territory  in  which  they  may  reside,  and 
every  Indian  bom  within  the  territorial  limits  of  the  United  States 
who  has  voluntarily  taken  up,  within  said  limits,  his  residence 
separate  and  apart  from  any  tribe  of  Indians  therein,  and  has 
adopted  the  habits  of  civilized  life,  is  hereby  declared  to  be  a 
citizen  of  the  United  States,  and  is  entitled  to  all  the  rights,  privi- 
leges, and  immunities  of  such  citizens.     In  construing  this  act  in 
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relation  to  the  commission  of  crimes  by  one  Indian  against  an- 
other, in  the  state  of  North  Dakota  (U.  S.  v.  Kiya  [D.  C]  126 
Fed  879),  the  United  States  court  said:  *The  language  that  such 
Indians  'should  be  subject  to  the  laws,  both  civil  and  criminal,  of 
the  state  or  territory  in  which  they  reside,*  is  as  plain  and  compre- 
hensive as  it  could  well  be  made.  It  could  not  have  been  the  in- 
tention of  Congress  to  render  these  Indians  subject  generally  to 
the  criminal  laws  both  of  the  state  and  the  nation.  The  language 
quoted  plainly  makes  them  amenable  to  the  criminal  laws  of  the 
state,  and  thereby  removes  them  from  the  plane  pf  national  penal 
legislation,  unless  such  legislation  is  by  express  provision  in  par- 
ticular cases  made  applicable  to  them."  Also  see  the  cases  01  State 
V.  Williams,  13  Wash.  335,  43  Pac.  15,  and  State  v.  Howard,  33 
Wash.  250,  74  Pac.  382.  In  the  first  of  these  cases  the  Supreme 
Court  of  Washington  said:  ''Our  investigation  of  the  authorities 
leads  us  to  conclude  that  an  Indian  who  has  severed  his  tribal  rela- 
tions may  be  prosecuted  in  the  courts  of  this  state  without  regard 
to  whether  the  place  of  the^  commission  of  the  offense  is  within 
or  without  the  limits  of  a  reservation."  In  the  Howard  Case, 
referring  to  this  part  of  the  deci'sion  in  the  Williams  Case,  the 
Supreme  Court  of  Washington  again  said:  "While  the  above 
language  may  not  have  applied  to  the  facts  of  the  case  then  under 
discussion,  yet,  based  uix>n  our  discussion  herein,  and  upon  au- 
thorities cited  in  that  opinion,  we  do  not  believe  that  it  was  an 
erroneous  statement  of  the  law.  We  do  not  believe  it  was  the 
intention  of  Congress  that  an  Indian  without  tribal  relations  who 
resides  among  the  white  people  of  the  state  and  is  amenable  to 
the  laws  thereof  can  go  within  an  Indian  reservation  and  cotnmit 
a  crime  against  another  Indian,  and  then  assert  that  the  court  of 
the  state  cannot  try  him  for  the  crime.  It  has  been  often  held 
that  the  state  courts  can  try  white  men  for  crimes  committed 
within  a  reservation,  and  we  can  see  no  reason  in  principle  why  the 
jurisdiction  of  the  state  shall  not  likewise  extend  to  an  Indian 
who  is  not  allied  with  any  tribe,  and  who  is  not  therefore  a  sub- 
ject of  guardianship  by  the  United  States."  While  these  two  last 
cited  cases  are  not  based  expressly  upon  the  provisions  of  the 
Dawes  Act,  yet  the  Dawes  Act  was  in  force  at  the  time  of  their 
rendition.  The  case  of  United  States  v.  Celestine,  215  U.  S.  291, 
30  Sup.  Ct.  93,  54  L.  Ed.  195,  is  cited  by  appellant,  but  under  the 
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Columbia  George  Case  the  Celestine  Case  is  not  applicable  to 
Indian  allottees  under  the  Dawes  Act,  the  defendant  in  that  case 
being  a  Tulalip  Indian  holding  an  allotment  of  land  in  severalty, 
not  under  Act  Feb.  8,  1887,  .but  under  Treaty  March  16,  1854,  10 
Stat.  1043.  In  view  of  the  fact  that  the  information  alleges  de- 
fendant to  be  an  allottee  under  the  Act  Feb.  8,  1887,  and  that  he 
has  voluntarily  taken  up  within  the  limits  of  this  state  his  resi- 
dence separate  and  apart  from  any  tribe  of  Indians,  and  has 
adopted  the  habits  of  civilized  life,  we  are  of  the  opinion  that 
h«e  is  amenable  to  the  general  ciriminal  laws  of  this  state,  as  to  all 
criminal  offenses,  excepting  only  where  the  acts  of  Congress  by 
express  provisions,  in  particular  cases  have  made  the  laws  of  the 
United   States  applicable  to  such  Indians  as  he. 

[2]  It  is  also  contended  by  respondent  that  inasmuch  as  the 
crime  of  bigamy  is  not  mentioned  in  the  special  act  of  Congress  of 
February  2,  1903  (Act  Feb.  2,  1903.  c.  351,  "^2  Stat.  793),  pro- 
viding "That  tlie  Circuit  and  District  Courts  of  the  United  States 
for  the  District  of  South  Dakota  are  hereby  given  jurisdiction  to 
hear,  try,  and  determine  all  actions  and  proceedings  in  which 
any  person  shall  be  charged  with  the  crime  of  murder,  man- 
slaughter, rape,  assault  with  intent  to  kill,  arson,  burglary,  larceny, 
or  assault  with  a  dangerous  weapon,  committed  within  the  limits  of 
any  Indian  reservation  in  the  state  of  South  Dakota,"  it  was  in- 
tended that  Indians  should  not  be  liable  to  prosecution  for  the 
offense,  of  bigamy.  According  to  the  decision  in  L'nited  States  v. 
Kiya,  supra,  if  the  allottee  under  the  Dawes  Act  is  amenable  to 
the  general  criminal  laws  of  tlie  state,  except  where  Congress  has 
by  express  legislation,  in  particular  cases,  provided  otherwise,  it 
would  seem  to  leave  no  r(>t>m  iox  doubt  but  what  respondent  was 
still  liable  to  prosecution  for  bigamy  under  the  state  law.  It  would 
seem  to  necessarily  follow  that,  if  respondent  is  amenable  to  the 
criminal  laws  of  the  state  by  being  an  allcttee  under  the  Dawes 
Act.  lie  is  amenable  to  all  the  crimingil  laws  of  the  state  cxcj;): 
where  Congress  has  expressly  legislated  otherwise  in  |:arti:uLir 
cases.  This  i-s  one  of  the  particular  cases  where  CiMigress  ha; 
not  legislated  otherwise.  I'igamy  is  one  of  the  offenses  created 
by  the  general  criminal  laws  of  the  state.  If  an  Indian  in  this 
state  is  exempt  from  prosecution  for  bigamy  for  such  cause,  for  the 
very  '.^amc  reason  he  would  be  exemi)t  from  prosecution   for  for- 
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gery,  embezzlement,  incest,  obtaining  property  by  means  of  false 
pretenses  and  all  other  crimes  under  our  statute  not  mentioned  in 
this  special  act  of  February  2,  1903.  It  will  be  observed  that  this 
act  of  February  2,  1903,  provides,  '*in  which  any  person  shall  be 
charged  with  the  crime  of  murder/'  etc.,  thel'eby  making  the  said 
act  apply  to  all  persons  whomsoever,  whether  Indians  or  whites. 
It  does  not  purport  to  be  limited  to  Indians  only.  There  is  no 
distinction  between  whites  and  Indians  so  far  as  the  operation  of 
this  law  is  concerned.  We  are  not  prepared  to  concede  that  a 
white  man  could  not  be  successfully  prosecuted  for  bigamy  al- 
though committed  on  an"  Indian  reservation. 

The  judgment  of  the  lower  court  sustaining  the  demurrer 
to  the  information  is  reversed,  and  the  cause  remanded  for  further 
procedure. 


HUGHES,  Appellant,  v.   HILL,  Mayor,  et  al..  Respondents. 
(138  X.  W.  2yo;) 

1.  Intoxicatiug    Liquors-^-TiOcal     Oj»tion — Siibniission     to    vote — Sep- 

arate Ballot— Mandatory  Provision'. 

The  provision  of  Pol.  Code,  Sec.  2  856,  as  amended  by  Laws 
1903,  ch.  166,  that  the  question  of  sale  of  intoxicating  liquors 
at  retail  shall  be  submitted  on  a  separate  ballot,  is  mandatory; 
and  submission  of  that  question  on  the  official  ballot  used  at 
the  election  of  municipal  officers,  and  the  election,  as  to  the 
liquor  license  question,  are  void;  the  reason  and  purpose  of 
such  law  being  to  call  the  voter's  attention  specifically  to  that 
particular  question. 

2.  Intoxicating    Tyiquors — Ix>cal    Option    Election — Special    Statutory 

Provisions — ^^landatory  Law — ^Irregularities, 

The  submission  of  question  of  sale  of  intoxicating  liquors  at 
retail  is  governed  by  provisions  of  the  special  law  on  that  sub- 
ject; the  general  law  governing  elections  is  applicable  only 
where  the  special  statutory  provisions  fail  to  speak.  While 
""  minor  irregularities,  not  violating  mandatory  provisions  of 
statute,  will  not  vitiate  the  election  unless  they  changed  the 
result,  the  form  of  the  ballot  u«ed  at  such  election  is  not  such  an 
Irregularity,  but  is  an  essential  and  mandatory  provision  of  law. 

3.  Same— Local      Option      Election — ^Irregularities — ^Voters'      Wishes 

Regarded. 

The  prime  object  of  all  local  option  election  laws  is  to  dis- 
corer  the  wishes  of  the  voters,  and,  if  such  wishes  can  be  dis- 


Digitized  by  VjOOQIC 


256  HUGHES  v.  HILL.  Mayor.  [30  S.   D. 

7 — 

covered,  the  election  is  effective,  unless  some  positive  provision 
of  law  has  been  broken  or  disregarded  in  expressing  it. 
Haney,  J.,  dissenting. 

(Opinion  filed  October  25,   1912.) 

Appeal  from  Circuit  Court,  Bon  Homme  County.  Hon.  R.  B. 
Tripp,  Judge. 

Action  by  Roscoe  B.  Hughes  against  Charles  W.  Hill,  Mayor 
of  the  City  of  Springfield,  and  others,  to  contest  a  local  option 
election  involving  sale  of  intoxicating  liquors  at  retail.  The  plead- 
ings show  that  the  question  of  such  sale  was  submitted,  not  on  a 
separate  ballot,  but  upon  one  used  also  at  the  municipal  election 
for  election  of  general  city  officers  and  also  a  question  relating  to 
the  incorporation  under  the  general  law  of  the  Independent  School 
District  No.  i  of  Springfield;  the  answer  admittmg  these  allega- 
tions. Haintiflf  moved  for  judgment  on  the  pleadings.  The  trial 
court  sustained  -said  motion;  and  plaintiff  having  elected  to  stand 
on  his  said  motion,  judgment  of  dismissal  of  the  action  was  ren- 
dered; from  which  order  and  judgment  plaintiff  appeals.  Reversed 
and   remanded. 

Lauritz  Miller  and   W.  M,  Kirby,  for  Appellant. 

Chapter  i66.  Session  Laws  of  1903,  among  other  things,  pro- 
vides as  follows:  "The  question  shall  be  submitted  upon  a  sep- 
arate baillot  conforming  with  the  general  election  laws  of  the 
state,  upon  which  ballot  there  shall  be  printed  the  words,  "Shall 
intoxicating  liquors  be  sold  at  retail?'*  before  which  words  there 
shall  be  printed  the  words  "Yes"  and  "No"   *    *   *." 

An  examination  of  the  above  mentioned  Chapter  166,  Laws 
of  1903,  shows  that  it  involves,  among  others,  two  things  required 
in  order  to  secure  an  election  upon  the  question  of  the  sale  of 
intoxicating  liquors,  viz. : 

3rd.  The  question  must  be  submitted  on  a  separate  ballot. 

4th.  The  ballot  upon  which  the  question  is  submitted  shall 
have  printed  thereon  the  words:  "Shall  intoxicating  liquors  be 
sold  at  retail?"  and  before  which  words  there  shall  be  printed  the 
words  "Yes"  and  "No." 

Appellant  takes  the  position  that  each  one  of  those  require- 
ments is  mandatory  and  that  no  valid  vote  or  election  can  be  had 
unless  all  of  these  requirements  are  strictly  complied  with. 

In  the  first  place  it  is  submitted  that  the  law  governing  the 
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vote  on  the  liquor  question  is  not  to  be  considered  in  the  same 
light  as  an  ordinary  election  law.  The  essential  difference  be- 
tween them  is  that  the  regulations  regarding  a  vote  on  the  liquor 
question  is  an  exercise  of  the  police  powers  of  the  state,  while 
an  ordinary  election  is  not.  State  ex  rel.  Grigsby  v,.  Buechler,  lo 
S.  D.  156,  72  N.  W.  114;  People  v.  Walbaum,  20  S-  D.  23,  104 
N.  W.  537;  State  v.  Delamater,  20  S.  D.  23,  104  N.  W.  537. 

The  intoxicating  liquor  laws  of  South  Dakota  being  designed 
to  regulate,  curb  and  restrict  the  evils  which  flow  from  the  traffic 
in  liquors,  it  necessarily  follows  that  these  laws  must  be  con- 
strued as  in  exercise  of  the  police  powers  of  the  state.  Terri- 
tory ex  rel.  McMahon  v.  O'Connor,  5  Dak.  397,  41  N.  W.  746; 
State  ex  rel.  Crothers  et  al.  v.  Barber  et  al.,  19  S.  D.  i,  loi  N. 
W.  1078;  Theo.  Hamm  Brewing  Co.  v.  Foss,  16  S.  D.  162,  91 
N.  W.  584;  Sec.  79,  Vol.  I,  Woollen  &  Thornton  on  Law  of  In- 
toxicating Liquors;  Sees.  80  and  81,  Joyce  on  Intoxicating  Liq- 
uors; Sec.  31,  Black  on  Intoxicating  Liquors;  License  Cases,  5 
How.  504;  Moore  v.  Indianapolis,  120  Ind.  483,  22  N.  E.  424; 
Delamater  v.  South  Dakota,  205  U.  S.  93;  Tredway  v.  Riley,  32 
Neb.  495;  Commonwealth  v.  Alger,  7  Cush.  53. 

The  legislative  power  to  enact  police  laws  is  only  limited  by 
the  Constitution  of  the  U.  S.  and  the  laws  and  treaties  made  under 
it  and  the  Constitution  of  the  various  states.  Sec.  81,  Woollen  & 
Thornton  on  Intoxicating  Liquors. 

The  police  power  is  one  of  which  the  Legislature  cannot 
divest  itself  and  such  a  body  is  the  exclusive  judge  of  the  manner 
in  which  it  shall  be  exercised.  Sec.  82,  Joyce  on  Intoxicating  Liq- 
uors; In  re  O'Brien,  29  Mont.  448,  87  Pac.  445;  State  v.  Settles, 
34  Mont.  448,  87  Pac.  445;  State  v.  Redmon,  134  Wis.  89,  15 
Am.  &  Eng.  Ann.  Cases,  408;  Territory  ex  rel.  McMahon  v. 
O'Connor,  5  Dak.  397,  41  N.  W.  746;  Mugler  v.  Kansas,  123 
U.  S.  660;  Powell  V.  Pennsylvania,  127  U.  S.  678;  State  v.  Mc- 
Ilvenna,  113  N:  W.  878  (S.  D.)  ;  Burke  v.  Collins,  18  S.  D.  190, 
99  N.  W.  1 1 12;  Theo.  Htamm  Brewing  Co.  v.  Foss,  16  S.  D. 
162,  91  N.  W.  584. 

By  the  foregoing,  we  have  established  two  main  propositions. 

I  St.  That  the  laws  regulating  the  traffic  in  intoxicating  liquors 
17 — Vol.   30,  S.  D. 
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in  South  Dakota,  are  an  exercise  of  the  police  power  of  the  state, 
and 

2nd.  That  the  police  powers  of  a  state  are  lodged  exclusively 
in  the  Legislature  and  that  the  courts  have  no  such  powers. 

In  the  exercise  of  this  police  power,  the  Legislature  of  our 
state  has  decreed  that  no  one  may  engage  in  the  liquor  business 
without  first  securing  a  license  or  permit  and  no  license  or  permit 
shall  be  issued  except  in  places  where  the  question  has  been  sub- 
mitted to  a  vote  of  the  people  on  a  separate  ballot,  upon  a  petition 
signed  by  twenty-five  legal  freeholder  voters,  which  petition  has 
been  filed  in  the  city  auditor's  office  at  least  thirty  days  before  the 
election,  and  a  majority  of  the  voters  have  voted  in  favor  of  such 
business.  Sec.  2834  Pol.  Code;  Chap.  166,  Session  Laws  of  1903; 
Burke  v.  Collins,  18  S.  D.  190,  99  X.  W.  112;  State  v.  Mcllvenna, 
(S.  D.)  113  N.  W.  878;  State  ex  rel.  Cain  v.  Toomey  et  al. 
(S.  D.)  129  N.  W.  563;  State  ex  rel.  Cook  v.  J.  L.  Brown  et  al.. 
Board  of  County  Commissioners  (  S.  D.),  in  which  the  opinion  was 
filed  June  25,  1912,  but  not  yet  printed.. 

Appellant  insists  that  there  is  nothing  in  the  record  to  show 
that  there  was  a  full  and  fair  vote. and  we  cannot  say  that  there 
was,  as  there  is  no  way  of  proving  what  effect  the  form  of  the 
ballot  had  on  the  question.  It  was  evidently  the  wall  and  the  in- 
tenti<)n  of  the  legislature  that  the  question  should  be  decided  by 
the  voters  on  its  own  merits  free  from  any  entanglements  with 
other  questions,  hence  the  requirement  for  its  submission  on  a 
separate  ballot.  Appellant  therefore  contends  that  there  was  not 
a  full,  free  and  fair  expression  of  the  voters  on  this  question  as 
such  an  expression  can  only  be  secured  in  the  way  provided  by  the 
Legislature,  viz.,  by  the  submission  of  the  question  on  a  separate 
ballot.  Nail  et  al.  v.  Tinsley  et  al.,  54  S.  \V.  187  (Ky.);  Sec. 
534,   Woollen  &  Thornton  on   Intoxicating   Liquors. 

But  suppose  that  there  was  a  fair  vote,  why  should  this  fact 
be  of  more  controlling  force  in  this  case  than  in  the  case  of  State 
ex  rel.  Cain  v.  Toomey  et  al.,  supra,  and  State  ex  rel.  Cook  v. 
Brown  et  al.,   supra? 

On  the  argument  in  the  lower  court  it  was  claimed  by  de- 
fendants and  respondents  that  plaintiff,  by  participating  in  the 
election  and  by  failing  to  make  timely  objection  to  the  form  of 
the  ballot  and  to  have  the  saine  corrected,  had  waived  his  right  to 
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contest  the  validity  of  the  election.  In  the  first  place,  it  does  not 
appear  that  the  plaintiff  participated  in  the  election,  but  even  if  he 
did  he  certainly  has  not  waived  his  right  to  contest  its  validity"  on 
that  ground.  The  statute  expressly  gives  any  elector  of  the 
county  the  right  to  contest  the  validity  of  any  election.  Sec.  1988. 
Pol.  Code. 

This  right  is  not  waived  by  participating  in  the  election  be- 
cause if  it  were,  the  Legislature  would  have  said  so,  and  it  is  no: 
the  province  of  the  courts  now  to  amend  the  law  in  this  resj^ect  so 
as  to  make  it  read  that  any  elector  who  does  not  participate  in 
the  election  may  contest  its  validity.  Further,  if  no  elector  who 
participated  in  the  election  could  contest  its  validity,  then  the 
statutory  provision  would  be  practically  nullified,  because  it  is  not 
probable  that  any  elector  who  has  not  sufficient  interest  in  publil 
affairs  to  vote,  would  have  sufficient  interest  to  contest  the  election, 
and  if  all  the  electors  voted  there  would  be  no  remedy  at  all  for 
lack  of  some  one  qualified  to  maintain  the  contest.  Indeed  there 
would  be  more  reason  for  claiming  that  no  qualified  elector  who 
did  not  vote  could  contest  the  election.  The  argument  then,  that 
an  elector  who  participates  in  the  election  has  waived  his  right  to 
contest  its  validity  lacks  persuasive  force.  The  courts  have  held 
that  such  a  theory  is  against  public  policy.  State  ex  rel.  Birch - 
more  v.  State  Board  of  Canvassers,  78  S.  Car.  461,  13  Am.  & 
Eng.  Ann.  Cases  113;  State  v.  Barton,  58  Kan.  709,  51  Pac.  218: 
Elliot  V.  Burke,  113  Ky.  479,  68  S.  W.  445;  State  v.  Whitney,  12 
Wash.  420,  41  Pac.  189;  Smith  v.  Holt,  24  Kan.  773;  Denny  v. 
State,  144  Ind.  503,  42  N.  E.  929. 

The  claim  that  plaintiff  has  waived  the  defect  in  question  by 
failing  to  make  timely  objection  and  have  the  ballot  corrected  so 
as  to  conform  to  the  law,  before  the  election  was  held,  is  contrary 
to  the  spirit  and  intent  of  our  liquor  laws. 

An  elector  does  not,  by  remainifig  passive,  waive  any  defects 
or  irregularities  in  the  election.  It  is  true  that  the  law  requires 
the  city  auditor  to  provide  sample  and  official  ballots,  the  sample 
ballots  to  be  printed  and  in  his  possession  three  days  before  elec- 
tion and  the  official  ballots  one  day  l>efore  election.  Sec.  1886 
Pol.  Code. 

It  is  further  provided  that  errors  in  the  ballot  may  be  cor- 
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rected  by  the  application  of  any  voter  to  the  county  court.     Sec. 
1889,   Pol.   Code. 

It  was  argued  in  the  lower  court  that  it  should  be  presumed 
that  the  city  auditor  did  his  duty  in  accordance  with  the  law 
and  had  the  sample  ballots  printed  three  days  before  election  and 
that  therefore  plaintiff  had  sufficient  time  to  have  same  corrected. 
To  this  argument  appellant  contends  that  since  it  is  admitted  by 
the  pleadings  that  the  city  auditor  disregarded  the  plain  directions 
of  the  law  in  preparing  the  ballots,  it  cannot  be  presumed,  without 
proof,  that  he  followed  the  law  in  other  respects,  the  presumption,, 
if  any,  should  be  that  he  disregarded  the  law  entirely. 

It  is  also  claimed  that  the  law  requiring  the  submission  of  the 
liquor  question  on  a  separate  ballot  is  mandatory  only  upon  the 
city  auditor,  but  if  he  fails  to  observe  it,  the  election  will  never- 
theless be  valid.  Such  a  position  is  contradictory  in  itself.  If  it 
is  mandatory  upon  the  city  auditor,  he  can  submit  the  question 
only  in  the  way  prescribed  by  law  and  if  he  attempts  to  do  it  in 
any  other  way,  his  action  is  a  mere  nullity. 

It  may  be  argued  that  such  a  rule  may  disfranchise  the  vot- 
ers without  their  fault.  While  this  may  be  the  result,  yet  that 
fact  should  not  be  used  to  change  the  meaning  of  the  'statute,  and 
'the  courts  in  order  to  prevent  such  disfranchisement  of  the  voters, 
should  not  interpret  the  statute  in  such  a  way  as  to  destroy  its 
purpose  and  make  possible  the  evils  which  are  intended  to  be 
avoided.  In  .the  case  of  State  ex  rel.  Cain  v.  Toomey  et  al.,  and 
the  case  of  State  ex  rel.  Cook  v.  Brown  et  al.,  supra,  the  voters 
were  disfranchised  through  no  fault  of  their  own  and  there  is  no 
more  reason  why  they  should  not  be  disfranchised  in  the  present 
case  than  in  the  two  mentioned  cases. 

We  are  aware  that  courts  are  generally  very  reluctant  to  set 
aside  elections  for  defects  and  irregularities  in  the  conduct  of  such 
elections,  and  that  some  courts  have  gone  to  great  lengths,  and 
most  courts  have  indulged  in  considerable  judicial  legislation  in 
order  to  sustain  elections  conducted  in  disregard  of,  and  in  many 
cases  in  direct  conflict  with  the  express  will  of  the  legislature. 
In  so  far  as  such  decisions  amount  to  a  practical  arnendment 
of  an  existing  election  statute,  appellant  contends  that  such  de- 
cisions are  wrong  and  should  not  be  followed.  We  believe  that 
the  rule  laid  down  by  Judge  Cooley  in  Hoyt  v.  East  Saginaw,  19 
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Mich.  39,  is  a  safe  rule  for  the  courts  to  follow.  Hfe  declares,  in 
effect,  that  courts  ought  to  sustain  defective  proceedings  "only 
in  those  cases  where  it  is  fairly  inferable  that  they  observe  that 
intent  more  nearly  by  sustaining  them  than  by  setting  them  aside 
on  account  of  the  omitted  formality." 

T,  N.  Treat,  and  French  &  Orvis,  for  Respondents. 

Counsel  for  the  appellant  has  spent  almost  the  whole  argu- 
ment in  trying  to  show  that  this  provision  in  regard  to  elections  is 
mandatory  and  that  a  different  rule  exists  and  a  different  con- 
struction is  required  by  the  courts  where  the  election  is  upon  the 
question  of  the  sale  of  intoxicating  liquors  from  that  of  other 
elections. 

We  take  issue  with  counsel  upon  this  question.  The  only 
authority  cited  by  him  by  which  he  claims  to  sustain  this  position 
are  cases  which  involved  the  enforcement  of  the  liquor  laws,  either 
criminally  or  civilly,  and  are  therefore  not  in  point  in  this  case, 
first,  because  the  statute  makes  no  such  distinction.  Second,  be- 
cause the  statute  itself  says  the  question  shall  be  submitted  upon 
a  separate  ballot  conforming  with  the  general  election  laws  of  the 
state,  clearly  showing  that  this  election  is  to  'be  he^d  the  same  as 
any  other  election  upon  any  other  matter  under  the  election  laws 
of  the  state. 

By  Article  5  of  the  Political  Code,  Sections  1885-1893,  gen- 
eral election  laws,  referred  to  in  section  2856  cited  above,  auditors 
are  required  to  provide  printed  ballots  for  elections  and  such  print- 
ed ballots  shall  contain  the  name  of  every  candidate  whose  nomina- 
tion has  been  certified  to  or  filed  with  the  county  auditor  in  the 
manner  provided  by  law  as  well  as  any  proposed  constitutional 
amendments  or  other  questions. 

No  distinction  is  here  mad^  as  to  elections  on  the  question  of 
the  sale  of  intoxicating  liquors  but  the  statutes  above  referred  to 
require  sample  ballots  to  be  printed  on  paper  of  a  different  color 
from  the  official  ballots  but  in  the  same  form,  each  containing  the 
names  of  all  the  candidates  and  any  question  that  is  to  be  voted 
upon.  No  distirtction  is  here  made  as  to  ballots  which  are  to  be 
used  in  voting  upon  the  question  of  the  sale  of  intoxicating 
liquors. 

The  above  statutes  further  provide  sample  ballots  shall  be 
printed  and  in  the  possession  of  the  county  auditor  or  other  of- 


Digitized  by  VjOOQIC 


262  HUGHES  v.  HILL;  Mayor.  [30  S.   D. 

ficers  or  boards  charged  with  the  duty  of  preparing  such  ballots, 
at  least  ten  days  before  the  day  of  election,  in  case  of  county,  dis- 
trict, or  state  election;  and  at  least  three  days  before  the  day  of 
the  election  in  case  of  city,  town  or  village  election,  and  shall  be 
subject  to  public  inspection.  The  official  ballots  shall  be  printed 
and  in  the  possession  of  the  county  auditor,  or  such  other  officers 
or  boards  ten  days  before  the  day  of  election  in  cases  of  county, 
district  or  state  election,  and  one  day  before  election  in  case  of 
city,   town   or   village. 

Section  1887  provides  sample  and  official  ballots  for  use  in  the 
city,  town  or  village  election  shall  be  prepared  and  the  same  rules 
by  the  clerks  of  the  respective  cities,  towns  and  villages  as  are 
laid  down  for  the  government  of  county  auditors. 

Absolutely  no  distinction  is  here  made  in  cases  of  any  ques- 
tion submitted  upon  vote  of  the  people  at  the  elections  provided 
for  under  the  above  statutes.  Not  only  is  this  true  but  the  style 
and  form  of  all  official  ballots  are  prepared  under  the  provisions 
of  the  articles  above  cited  as  prescribed  by  section  1892  of  the 
Political  Code  as  amended  by  Laws  of  1909,  page  217,  wherein  it  is 
also  provided  that  in  all  questions  submitted  to  the  voters  of  a 
municipal  corporation  alone,  it  shall  be  the  duty  of  the  ciiy  muni- 
cipal clerk,  or  city  auditor  to  provide  the  necessary  ballets.  We 
also  cite:     Sees.   1916,   1929,   1928  Pol.   Code. 

There  is  no  claim  or  pretense  here  made  that  there  was  any 
fraud  in  this  election,  that  anybody  was  deceived  or  misled  by  this 
forni  of  ballot,  or  that  anyone  was  prevented  from  voting,  and 
we  submit  to  the  court  that  the  ballot  upon  its  face  is  easily  un- 
derstood, and  not  in  any  way  misleading,  and  there  is  no  claim, 
or  if  there  were  a  claim,  there  is  no' evidence  that  any  voter  did  not 
exercise  his  full  right  and  vote  with  full  knowledge  upon  the 
question  of  the  sale  of  intoxicating  liquors. 

Appellant  has  not  attempted  to  show  how  this  departure  from 
the  method  prescribed  by  statute  of  submitting  these  questions 
upon  separate  ballot,  deprived  any  legal  voter  of  his  right  to  vote 
or  permitted  any  illegal  vote  to  be  cast  therein,  or  that  any  un- 
certainly in  the  intention  of  the  voters  was  produced  thereby  and 
the  courts  almost  unanimously  hold  that  until  some  one  of  these 
are  made  to  appear,  the  courts  will  not  declare  an  election  void. 
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See  Jones  v.  State,   (Ind.)  55  N.  E.  229;  18  Cyc.  362  and  cases 
cited;  Briggs  v.  Christ,  134  N.  W.  321. 

It  is  conceded  these  official  ballots  used  were  prepared  and 
submitted  to  the  voters  by  the  proper  officers.  The  direction  in 
this  statute  in  regard  to  the  ballot  is  mandatory  in  the  sense  that 
he  can  be  compelled  to  correct  them  before  election.  Section  1889. 
But  there  being  no  prohibitive  words,  the  directions  have  no  ap- 
plication to  the  voter  unless  it  can  be  shown  he  is  a  party  to  their 
violation,  or  that  their  violation  affected  the  result  of  the  election. 

The  above  legislation  also  has  a  mandatory  feature  and  intent 
with  reference  to  the  voter.  It  will  be  observed  that  the  ballots  are 
required  to  be  prepared  timely  before  the  election.  One  of  the 
objects  of  this  is  to  give  electors  an  opportunity  to  inform  them- 
selves with  reference  to  the  character  of  ballots  it  is  proposed  they 
shall  use,  and  also  gives,  them  an  opportunity  to  correct  them,  if 
they  do  not  comply  with  the  law.  If  the  voters  fail  to  do  this 
before  the  election  they  waive  all  objections  and  are  precluded 
from  raising  any  afterwards.  Allen  v.  Glynn,  17  Colo.  338,  29 
Pac.  670,  31  Am.  St.  304;  Shuter  v.  Hogan,  (111.)  48  N.  E.  195 > 
Bowers  v.  Smith,  iii  Mo.  45,  20  S.  W.  loi ;  State  v.  Famshaw, 
(Mont.)  48  Pac.  i;  State  v.  Xorris,  (Xeb.)  55  N.  \V.  1086: 
People  V.  Board,  94  X.  Y.  Supp,  966,  affirmed  76  X.  E.  11 16: 
State  V.  Elliott,  (Wash.)  48  Pac.  754. 

The  rule  of  construction  as  we  take  it,  is,  therefort\  that 
where  a  statute  provides  specifically  that  a  ballot  not  in  a  prescribed 
form  shall  not  be  counted,  the  statute  is  mandatory  anc'  must  be 
enforced,  but  where  the  statute  merely  provides  that  cerlain  things 
s-hall  be  done,  and  does  not  prescribe  what  results  shall  fol^o\^  if 
they  are  not  done,  the  statute  is  directory  merely  and  tb^  te^t  a> 
to  the  legality  of  the  election  is  whether  or  not  the  voters 
were  given  an  opportunity  to  express  and  fairly  did  express  tlicir 
will.  McCrane  v.  Xez  Perce  County,  (Ida.)  112  Pac.  312;  Jones 
V.  State,  (Ind.)  55  X  .  E.  229;  State  v.  Bernhohs,  (1?.)  76  X.  W. 
662]  Cope  V.  Cardwell,  (Ky.)  95  S.  W.  3;  Erwin  v.  Be»iton,  (Ky.) 
87  S.  E.  291;  Peabody  v.  Burch,  (Kans.)  89  Pac.  roi6;  Bhck- 
mar  v.  Hildreth,  (Mass.)  63  X.  E.  14;  Thomas  v.  Adsit,  (Mich.) 
74  N.  W.  381 ;  Horsefall  v.  School,  (Mo.)  128  S.  W.  33;  Attorney 
General  v.  Town,  (X.  J.)  80  Atl.  16;  People  v.  Wood,  (X.  Y.)  42 
N.    E.   536;   Town   V.   Haskell,    (Okla.)    104   Pac.    56;    Short   v. 
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Gauger,  (Tex.)  130  S.  W.  267;  Earl  v.  Lewis,  (Utah)  jj  Pac. 
235;  State  V.  Elwood,  12  Wis.  551;  McGrance  v.  County  of  Nez 
Perce,  112  Pac.  312;  Pennington  v.  Hare,  60  Minn.  146,  62  N.  W. 
116;  Jones  V.  State,  55  N.  E.  229  (Ind.)  ;  Peabody  v.  Burch  et  al, 
89  Pac.  1016  (Kans.) ;  People  v.  Wood,  42  N.  E.  536,  and  other 
cases  including  case  of  Blackmar  v.  Hildreth,  63  N.  E.  14 
(Mass.)  ;  State  v.  Fransham,  48  Pac.  i  (Mont.)  ;  State  of  Iowa 
V.  Bemholtz,  76  N.  W.  662;  Altgelt  v.  Callahan,  144  S.  W.  n66 
(Tex.)  94  N.  Y.  Supp.  996,  affirmed  in  76  N.  E.  11 16;  Erwin  v. 
Benton,  87  S.  W.  291  (Ky.)  ;  Cope  v.  Cardwell,  93  S.  W.  3 
(Ky.);  Perry  v.  Hackney,  (N.  D.)  90  N.  W.  483;  Bowers  v. 
Smith,  20  S.  W.  loi ;  16  L.  R.  A.  754. 

McCOY,  P.  J.  [i]  This  case  involves  the  legality  of  the 
\submission  of  the  question  of  the  sale  of  intoxicating  liquors  at 
retail  at  the  municipal  election  held  at  Springfield  in  April,  1912. 
The  vote*  was  in  favor  of  such  sale.  Section  2856,  Pol.  Code,  and 
as  amended  by  chapter  166,  Laws  of  1903,  provides  that  said 
question  shall  be  submitted  upon  a  separate  ballot.  At  the  said 
election  the  question  of  such  sale  of  intoxicating  liquors. was  not 
submitted  by  a  separate  ballot;  but  the  question  "Shall  intoxicat- 
ing liquors  be  sold  at  retail?"  was  printed  at  the  bottom  of  the 
official  ticket  or  ballot  used  for  the  election  of  municipal  officers 
at  said  election.  It  is  the  contention  of  appellant  that  said  elec- 
tion, in  so  far  as  it  relates  to  the  submission  of  the  question  of  the 
sale  of  intoxicating  liquors,  was  void  and  unauthorized  by  law. 
On  the  other  hand,  it  is  contended  by  respondents  that,  notwith- 
standing the  failure  to  submit  the  question  by  a  separate  ballot,  the 
result  of  said  election  fairly  expressed  the  will  of  a  majority  of  the 
voters,  that  the  result  was  in  no  way  affected  by  the  manner  of  the 
submission,  and  that  the  election  should  stand  as  a  legal  and  valid 
election,  and  that  to  hold  such  election  invalid  would,  in  effect,  dis- 
franchise the  voters  on  that  question  by  unauthorized  action 
of  the  election  officers.  We  are  of  the  opinion  that  the  contention 
of  appellant  is  right.  No  one  has  a  constitutional  right  to  have 
such  question  submitted  other  than  as  provided  by  law.  The  only 
method  provided  for  the  submission  of  such  question  to  a  vote 
is  by  a  separate  ballot.  It  is  a  positive  and  essential  provision  of  the 
law,  and  to  hold  that  any  election  was  valid,  submitting  the  ques- 
tion in  any  way  other  than  by  a  separate  ballot,  would,  in  effect, 
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nullify  this  plain  provision  of  the  law.  The  principal  reason  for 
requiring  the  separate  ballot  is  that  each  individual  voter's  attention 
will  be  called  specifically  to  this  particular  question,  whereas,  if 
permitted  to  be  submitted  upon  a  general  election  b^^llot,  as  a  part 
thereof,  such  question  might  be  overlooked, 

[2]  The  submission  of  this  question  to  a  vote  is  governed  by 
the  provisions  of  a  special  law  upon  that  subject,  and  the  general 
law  of  elections  is  applicable  only  where  the  special  law  fails  to 
speak.  State  v.  Harris,  22  S.  D.  iii^  115  N.  W.  533.  "The  for- 
mality  and  regularity  of  local  option  elections  are  to  be  tested  by 
the  terms  of  the  statute  under  which  it  is  held,  and  by  the  general 
principles  of  the  law  relating  to  elections,  where  applicable.  There 
must  be  a  strict  compliance  with  any  special  provisions  of  the 
local  option  statute  in  regard  to  the  officers  who  are  to  hold  the 
elections  and  their  duties,  the  hours  for  keeping  the  polls-open, 
the  nature  and  scope  of  the  question  submitted  to  the  voters,  the 
form  of  the  ballot  to  be  used,  the  majority  required  to  determine 
the  result,  and  the  qualifications  of  the  voters.  But  minor  ir- 
regularities, not  violating  mandatory  provisions  of  the  statute,  will 
not  vitiate  the  election,  unless  it  is  shown  that  they  changed  the 
result."  23  Cyc.  100.  Black,  Intox.  Liquors,  §  97;  Woollen  and 
Thornton,  Intox.  Liquors,  §  534.  The  form  of  the  ballot  to  be 
used  in  submitting  such  questions  is  not  considered  or  classified 
as  one  of  the  minor  irregularities  which  will  not  vitiate  an  election, 
but  as  one  of  the  essential  positive  and  mandatory  provisions  of 
the  law,  which  must  be  strictly   followed. 

[3]  Of  course,  the  prime  object  of  all  such  elections  is  to 
discover  the  wishes  of  the  voters,  and,  if  such  wishes  can  be  dis- 
covered, it  -will  be  made  effective,  unless  some  positive  provision 
of  law  has  been  broken  or  disregarded  in  expressing  it.  Woollen 
and  Thornton,  Intox.  Liquors,  §  534.  Section  2856,  Pol.  Code, 
provides  for  a  i>etition  to  be  signed  and  filed,  submitted  on  a  sep- 
arate ballot,  and  the  form  of  the  ballot.  Most  of  these  provisions 
have  already  been  held  to  be  mandatory  by  this  court.  We  are  of 
the  opinion  that  the  provision  requiring  a  separate  ballot  is  man- 
datory, and  that  the  submission  of  said  question  and  election  were 
void. 
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The  judgment  appealed  from  is  reversed,  and  the  cause  re- 
manded for  further  procedure  in  accordance  with  this  decision. 
HANEY,  J.,  dissenting. 


McCOOK  COUNTY,  Appellant,  v.  BURSTAD  et  al.,  Respondents 
.     (138  N.  W.  303.) 

1.  Costs — Malicious  Prosecution — Liability  of  Complainant. 

Under  Justices  Code,  Sec.  117,  concerning  giving  of  an  under- 
taking for  costs  in  a  criminal  prosecution,  and  Code  Crim. 
Proc,  Sec.  145,  concerning  the  taxation  of  costs  against  com- 
plaining witness  if  prosecution  was  malicious,  etc.,  held,  that  no 
recovery  of  costs  and  expenses  of  a  prosecution  for  rape  in 
which  the  accused  was  secured  by  requisition  from  another 
state  could  be  had  against  the  complainant,  though  by  his  con- 
sent the  affair  was  settled  by  marriage  of  his  daughter  to  ac- 
cused; there  being  no  showing  that  the  charge  was  malicious 
or  without  probable  cause. 

2.  Contract  to   Pay  Costs   of  Criminal  Prosecution — Consideration — 

Performance  of  Official  Duty. 

Complaining  witness  could  not  be  charged  on  a  contract  given 
by  him  to  pay  such  costs  if  accused  was  brought  back  for  trial 
and  marriage  between  him  and  complainant's  daughter  took 
place;  it  being  the  duty  of  state's  attorney  to  have  procured  the 
requisition  and  the  return  of  accused  without  requiring  such 
undertaking;    such  contract  was   without  consideration. 

(Opinion  filed   October  25,    1912.) 

Appeal  from  Circuit  Court,  McCook  County.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  McCook  County  against  Ed.  J.  Burstad  and  an- 
other, to  recover  upon  an  undertaking  by  defendants  to  pay  costs 
and  expenses  of  a  requisition  in  bringing  accused  back  from  another 
state  for  trial.  From  a  judgment  -sustaining  a  demurrer  to  the 
complaint,   plaintiff   appeals.      Affirmed. 

£.  H,  Wilson,  for  Appellant. 

A  consideration  is  a  sufficient  one  if  it  is  a  benefit  to  the  party 
promising  or  a  loss  or  detriment  to  the  party  to  whom  the  promise 
is  made.     9  Cyc.  p.  311. 

Section  11 15  of  the  Civil  Code  provides  an  obligation  arises 
either  from: 

1.  The  contract  of  the  paities;  or 

2.  The  operation  of  law. 
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While  section  1271  of  the  same  code  provides,  "That  is  not 
lawful  whiclT'is: 

1.  Contrary  to  an  express  provision  of  law. 

2.  Contrary  to  the  policy  of  express  law  though  not  ex- 
pressly  prohibited;   or 

3.  Otherwise  contrary  to  good  morals. 

Under  the  foregoing  statute  the  first  thought  that  would 
appeal  to  a  person  in  regard  to  the  contract  set  forth  in  the  com- 
plaint "Is  there  any  benefit  to  the  party  promising  or  a  loss  or 
deteriment  to  the  party  to  whom  the  promise  is  made."  Second, 
is  the  contract  "Contrary  to  the  policy  of  express  law  though 
not  expressly  prohibited."  It  seems  to  be  the  law,  let  the  con- 
sideration be  ever  so  slight  of  the  most  onerous  contract  is  a  suf- 
ficient consideration  or  the  loss  or  detriment  ever  so  slight. 

What  consideration  was  there  to  the  defendant  entering  into 
this  contract  or  what  loss  or  detriment  did  the  county  sustain? 
The  feelings  of  the  parents  were  outraged  by  the  acts  of  criminal 
defendant,  it  was  their  desire  that  he  be  brought  within  the  juris- 
diction of  the  court.  It  was  a  matter  of  great  consideration  to 
them  that  a  marriage  might  be  solemnized  between  their  daughter 
and  the  defendant,  Schmidt,  in  order  that  the  child  might  be  legiti- 
matized which  child  resulted  from  the  crime  charged  in  the  in- 
formation. The  detriment  which  the  plaintiff  sustains  together 
with  the  people  was  the  amount  of  money  paid  out  of  the  public 
treasury  of  the  county  for  the  return  of  the  defendant,  Schmidt, 
the  rights  of  the  people  so  far  as  good  government  was  concerned 
the  punishment  of  offenders  for  crimes  as  an  example  to  prevent 
others  from  committing  a  like  offense  have  been  thwarted  by  th.^ 
acts  of  the  defendants  in  this  action  in  intercepting  the  prosecution 
by  consenting  and  allowing  their  minor  dau<;htcr  to  bej  )me  the 
wife  of  the  defendant,  Schmidt.  Without  the  consent  on  the  part 
of  the  defendants  the  prosecution  would  have  undoubtedly 
been  successful,  society  would  have  benefited  to  the 
extent  at  least  of  the  effect  of  the  prosecution  upon  this  de- 
fendant as  an  example  to  all  others  who  might  violate  the  law. 
Yet  by  reason  of  the  very  acts  of  the  defendants  themselves, 
knowing  that  the  prosecution  would  be  intercepted  by  the  marriage 
of  their  daughter  with  the  defendant,  Schmidt,  in  the  criminal  case, 
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yet  they  did  consent  to  the  marriage  knowing  there  were  no  other 
witnesses  by  which  the  prosecution  might  proceed.    . 

If  this  contract  is  an  unlawful  contract,  it  becomes  such  under 
the  last  clause  of  the  second  subdivision  of  section  1271  of  the 
Civil  Code,  "Though  not  expressly  prohibited."  I  am  unable 
to  find  anything  in  the  statutes  that  would  make  this  contract  an 
unlawful  one,  except  it  should  be  construed  as  contrary  to  the 
policy  of  express  law  though  not  expressly  prohibited.  It  does 
not  appear  to  be  against  or  contrary  to  the  policy  of  express  law 
regarding  the  taxation  of  costs  against  the  defendant  in  a  criminal 
action.  Sections  832,  145,  of  the  Penal  Code;  61  L.  R.  A.  489 
(Neb.);  Section   117  of  the  Justice   Code. 

It  would  seem  to  be.  rather  the  express  policy  of  the  law  in 
this  state  that  parties  who  institute  criminal  proceedings  where  the 
same  is  in  any  manner  tainted  with  sinsister  motives  or  where  the 
prosecution  is  intercepted  that  the  people  should  be  saved  harmless 
of  costs  and  expenses.  Taking  the  whole  case  in  view,  can  it  be 
said  that  this  contract  is  contrary  to  the  policy  of  express  law 
though  not  expressly  prohibited.  This  contract  that  the  de- 
fen^Jants  were  required  to  enter  into  was  for  the  benefit  of  the 
people. 

The  complaint  charges  among  other  things  that  the  minor 
child  was  in  the  charge  and  under  the  control  of  these  defendants. 
That  they  knew  and  were  informed  that  the  prosecution  would 
be  dismissed  for  lack  of  proof  if  the  daughter  married  the  de- 
fendant, Schmidt.  They  were  likewise  informed  by  the  states 
attorney  at  the  time  of  the  signing  of  the  information  that  it 
would  result  in  a  marriage  and  the  action  would  be  compelled  to 
be  dismissed. 

It  is  elementary  "That  an  illegal  agreement  would  not  be 
enforced  and  hence  is  not  a  contract  according  to  the  definitions 
of  a  contract."  Illegality  may  be  found  in  the  matter  of  con- 
sideration or  of  the  promise  as  expressed  in  the  agreement  or  it 
may  bo  found  in  the  purpose  of  the  agreement  although  the  agree- 
ment may  be  legal  in  expression.  9  Cyc.  465.  An  agreement  in 
violation  of  positive  law  are  those  which  are  expressly  or  im- 
pliedly prohibited  either 

1.  By  some  rule  of  the  common  law,  or 

2.  By  some  express  statutory  provision. 


Digitized  by  VjOOQIC 


Oct.,  1912]        McCOOK  COUNTY  v.  BURNSTAD,  et  al.  269 

We  have  no  express  statutory  provision  which  this  con- 
tract runs  counter. 

At  common  law  the  contract  is  not  illegal  unless  the  act  is  a 
civil  wrong,  is  prohibited  by  statute  or  contrary  to  public  policy. 
Fuller  V.  Rice,  i8  N.  W.  Rep.  204.  If  this  contract  is  void  as 
against  public  policy,  it  necessarily  becomes  so  by  reason  of  in- 
terference with  the  course  of  justice.  We  understand  an  agree- 
ment calculated  to  impede  the  regular  administration  of  justice  is 
void  as  against  public  policy  without  reference  to  the  question 
whether  improper  means  are  contemplated  or  employed  in  their 
execution. 

Upon  this  matter  see  9  Cyc.  405.  It  is  said  all  agreements  re- 
lating to  proceedings  in  court,  civil  or  criminal,  which  may  in- 
volve anything  inconsistent  with  the  impartial  course  of  justice 
are  void,  although  they  may  not  be  open  to  the  charge  of  actual 
corruption  and  regardless  of  the  good  faith  of  the  parties  or  of  the 
fact  that  no  evil  resulted  therefrom.  Brown  v.  Bank,  L.  A.  R. 
206.  In  the  case  at  bar  nothing  of  this  kind  was  attempted,  simply 
a  requirement  that  the  defendant  as  a  matter  of  good  faith  and  as 
a  protection  of  the  people  against  any  act  of  these  defendants  by 
which  the  prosecution  might  be  impeded  were  required  to  furnish 
security  for  costs.  Contracts  of  indemnity  or  guaranty  are  nor 
against  public  policy  where  the  act  contemplated  is  not  illegal. 
Knight  V.  Swain,  6  Maine,  361 ;  New  York  Fidelity  Company  v. 
Eickhoff,  65  N.  \\\  361;  Coats  v.  Bonnell,  94  N.  Y.  168;  Stark 
V.  Raney,  18  Cal.  623. 

Krotise  &  Krause,  for  Respondents. 

1.  It  appears  from  the  complaint  that  there  is  no  considera- 
tion for  the  alleged  contract  set  out  in  the  complaint. 

2.  That  such  contract  is  against  public  policy,  and  therefore 
void  and  unenforceable. 

3.  That  the  complaint  fails  to  show  that  the  plaintiff  sus- 
tained any  pecuniary  damages  by  reason  of  the  alleged  oflFensive 
acts  of  these  defendants. 

Promising  to  do  or  doing  that,  in  consideration  of  the  under- 
taking sued  on,  which  the  plaintiff  through  its  proper  officials  is 
by  law  required  to  do,  furnishes  no  consideration  for  the  under- 
taking of  the  defendants ;  especially  when  obtained  under  the  cir- 
cumstances alleged  in  the  complaint. 
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It  appears  from  the  complaint  that  the  magistrate  had  duly 
issued  a  warrant  for  the  arrest  of  the  fugitive  from  justice  who 
had  left  the  state  (Abstract  fol.  5)  ;  and  it  was  the  state's  at- 
torney's duty  to  act  in  the  matter;  and  when  he  acted  the  statutes 
make  it  the  imperative  duty  of  the  plainiff  (the  county)  to  pay  the 
costs  and  expenses  of  the  extradition.  Crim.  Proc,  Sees.  627  and 
628. 

The  object  of  the  said  statute  appears  to  be  to  positively  pro- 
hibit the  sovereign  power  or  any  of  its  officers  or  agents  from 
claiming  or  receiving  such  expenses,  except  as  provided  by  the 
preceding  section;  so  that  there  can  be  no  possible  foundation  for 
the  plaintiff's  claim  set  out  in  the  complaint. 

9  Cyc.  pp.  347-348  and  9,  and  cases  there  cited,  to  the  point 
that  there  is  no  valid  consideration  for  the  contract  sued  on. 

*ln  absence  of  statute  the  prosecutor  cannot  be  required  to 
give   security   for  costs"   in  such  case.     11    Cyc.   287,  and   cases  - 
cited.     Also  same  vol.  p.  270-1. 

No  such  statute  exists  in  this  jurisdiction. 

It  is  universally  held  that  such  contracts  are  against  public 
policy  as  tending  to  delay  and  often  thwart  justice,  owing  to  the 
inducement  to  the  officers  of  the  law  to  delay  action,  until  a  re- 
ward be  offered  or  until  their  demand  for  security  (as  in  the 
instant  case)  be  complied  with.     9  Cyc.  p.  481,  and  cases  cited. 

It  can  hardly  be  contended  that  the  ends  of  justice  would  not 
meet  signal  defeat  if  prosecutors  were  generally  required  to  exe- 
cute an  undertaking  for  the  pa>Tnents  of  the  costs  of  the  prosecu- 
tion, as  a  condition  to  action  by  the  proper  officers  of  the  law. 
For  this  very  reason,  we  apprehend,  the  Legislature  has  made  the 
express  provision  existing  for  the  payment  of  costs  in  cases  like 
the  present,  hereinbefore  quoted. 

McCOY,  P.  J.  [i]  PlaintiflF's  complaint,  in  substance,  alleges 
that  defendant  Ed.  J.  Burstad  made  complaint  in  due  form  of 
law  before  a  justice  of  the  peace  of  McCook  county  charging  one 
Schmidt  w-ith  having  committed  the  crime  of  rape  upon  a  dau;]^hter 
of  said  defendant  under  the  age  of  18  years;  that  said  Schmidt 
was  then  in  the  state  of  California,  and  said  defendant  requested 
the  state's  attorney  of  said  county  to  procure  a  requisition  for  the 
return  of  said  Schmidt  to  this  state,  to  the  end  that  he  fight  be 
prosecuted  for  said  criminal  offense ;  that  thereupon  the  said  state's 
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attorney  informed  defendants  that  ,if  'said  Schmidt  were  so  return- 
ed, it  would  not  result  in  a  prosecution,  but  in  the  marriage  of 
the  daughter  of  defendants  to  said  Schmidt,  and  that  said  Schmidt 
could  not  be  prosecuted  without  the  evidence  of  the  daughter,  and 
that  he  would  not  proceed  in  the  matter  of  procuring  said  requisi- 
tion, unless  security  for  costs  were  given  to  save  the  said  county 
harmless  from  costs  and  expenses,  whereupon  defendants  ex- 
ecuted an  undertaking  in  due  form  of  law  agreeing  to  pay  all 
costs  and  expenses  of  said  requisition  in  case  the  said  Schmidt  was 
brought  back  for  trial  and  a  marriage  should  take  place  between 
him  and  said  daughter  of  defendants;  that  at  the  time  of  the 
execution  of  said  undertaking  and  as  an  inducement  to  said 
state's  attorney  to  incur  the  expense  of  said  requisition  the  'said 
defendants  represented  that  said  daughter  was  enceinte  by  said 
Schmidt,  and  that  they  had  full  control  of  said  daughter,  and  that 
they  would  not  consent  to  her  marriage  with  said  Schmidt ;  that 
thereafter  the  said  requisition  was  procured,  and  said  Schmidt  re- 
turned to  the  'State  of  South  Dakota,  and  a  preliminary  hearing 
had  before  said  justice  of  the  peace,  and  said  Schmidt  held  and 
bound  over  by  undertaking  to  appear  at  the  next  term  of  the 
circuit  court  to  be  held  in  and  for  said  county ;  that  at  the  next 
term  of  the  circuit  court  said  state's  attorney  made  and  filed  an 
information  against  said  Schmidt,  charging  him  with  the  crime 
of  rape,  and  that  before  the  trial  of  said  action,  and  after  all  the 
costs  and  expenses  of  said  requisition  had  been  incurred,  the  de- 
fendants wrongfully  and  unlawfully  consented  to  said  marriage  of 
their  daughter  to  said  Schmidt,  and  that  said  marriage  could  no) 
have  taken  place  without  the  consent  of  defendants,  the  said  daugh- 
ter then  being  a  minor  under  the  age  of  i8  years ;  that  defendants 
well  knew  that  said  prosecution  could  not  proceed  without  the 
evidence  of  said  daughter;  that  the  attorneys  for  said  Schmidt 
notified  said  state's  attorney  that  they  would  object  to  the  evidence 
of  said  daughter,  she  then  being  the  wife  of  Schmidt,  and  that  the 
said  state's  attorney  was  compelled  to  dismiss  said  prosecution; 
that  plaintiff,  said  county,  necessarily  paid  out  and  expended  in 
the  procuring  of  said  requisition  and  the  returning  of  said  Schmidt 
to  this  state  the  sum  of  $324.50,  no  part  of  which  has  ever  been 
repaid  by  defendants  to  plaintiff,  although  having  been  requested 
so  to  do. 
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To  this  complaint  the  defendants  interposed  a  demurrer  on 
the  ground,  among  others,  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  defendants  or  either  of  them. 
The  court  sustained  the  demurrer,  and  plaintiff  duly  excepted, 
and  now  urges  the  said  ruling  of  the  court  as  error.  We  are  of 
the  opinion  the  learned  trial  court  ruled  correctly.  There  is  noth- 
ing in  the  complaint  to  show  that  the  said  charge  against  Schmidt 
was  malicious  or  without  probable  cause,  so  as  to  bring  the  giving 
of  such  undertaking  within  the  provisions  of  the  statute  of  this 
state  with  reference  to  the  giving  of  security  for  costs  by  the 
prosecutor  in  criminal  cases.  Section  145,  Code  Crim.  Pr. ;  sec- 
tion 117,  Justice  Code. 

[2]  The  said  undertaking  was  a  contract  wholly  without 
consideration.  It  was  commendable  on  the  part  of  the  state's  at- 
torney to  save  his  county  from  all  unnecessary  expense  in  the  mat- 
ter of  criminal  cause,  but  nevertheless,  under  the  facts  of  this 
case,  it  was  his  plain  duty  to  have  procured  said  requisition  and 
the  return  of  said  Schmidt  without  requiring  defendant  to  execute 
said  undertaking.  Contracts  given  under  such  circumstances  are 
generally  held  to  be  without  consideration.  9  Cyc.  347;  11  Cyc 
287.  The  consent  of  defendants  to  the  marriage  in  question,  in- 
stead of  being  wrongful  and  unlawful,  was  commendable.  It  sav- 
ed the  daughter  from  shame  and  humiliation,  and  made  legitimate 
her  child.  It  also  saved  the  county  the  further  expense  of  the 
prosecution. 

The  order  and  judgment  appealed  from  is  affirmed. 


HARRIS,  Respondent,  v.  LYONS  et  al,  Appellants. 
(138N.  W.  295.) 
Trial — Claim      and      Delivery — ^Order      of      Proof — ^Reply — ^Eiror 
Without  Prejudice. 

In  claim  and  delivery  for  a  team  of  horses,  under  complaint 
in  ordinary  form,  plaintiff  was  only  required,  in  proving  his 
case  |n  chief,  'to  prove  ownership  of  horses,  demand  therefor, 
and  defendant's  refusal;  he  was  not  bound  to  prove  facts  set 
up  in  the  answer  and  in  his  reply  in  defense  to  those  alleged 
in  the  answer,  but  should  properly  have  met  the  proofs  under 
the  answer,  by  proofs  of  facts  alleged  in  the  reply,  without  any 
reply.  Held,  further,  however,  that  no  prejudice  resulted  to 
appellants  by  the  irregular  course  pursued  by  plaintiff  in  first 
proving  facts  under  all  the  issues;  as  the  evidence  in  that  event 
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would  have  been  substantially  the  same,  and  the  Introduction 
of  evidence  to  prove  the  whole  transaction  was  to  the  advantage 
rather  than  the  injury  of  defendants. 

2.  Contract— Party  Not  Signling,  Effect — Conditional  Signature. 

Where  a  contract  provided  that  it  should  not  be  ''binding  un- 
til all  the  parties  above  mentioned  have  signed  the  same,"  it 
was  not  binding  upon  any  of  the  parties  named  therein. 

3.  Evidence-— Objections  to— Proof  of  Estoppel  Not  Plead. 

An  objection  to  evidence  tending  to  show  waiver  of  a  condi- 
tion in  a  contract  that  it  should  not  be  binding  unless  signed 
by  all  parties  named,  which  objection  involved  an  estoppel 
and  was  made  merely  on  the  ground  that  the  evidence  was  in- 
admissible under  the  pleadings,  was  insufficient  to  raise  the 
objection  that  it  was.  Inadmissible  because  no  estoppel  had  been 
plead. 

4.  Evidence— Finding    of    Facts    by   Jury — Presumption    to    Support 

Judgment,   On  Evidence   Not  Duly  Objected  to. 
It  will  be  presumed  on  appeal,  in  support  of  a  judgment  for 
plaintiff,  that  the  jury  found  certain  facts  as  claimed  by  plain- 
tiff, on  evidence  which  would  have  been  inadmissible  had  prop- 
er objection  been  made  to  it. 

5.  Contract — Non-execution   of  Conditional  Contract  By   All  Parties 

— ^Equitable  Estoppel. 
A  supplemental  contract  recited  the  sale  to  plaintiff  and  R.  of 
certain  machinery  by  defendants,  and  provided  that  it  should 
not  become  binding  until  all  parties  named  therein  signed  it; 
but  after  its  execution  by  all  except  R.,  one  of  the  defendants 
stated  to  plaintiff  it  made  no  difference  whether  R.  signed  it, 
that  it  was  binding  on  defendants  and  plaintiff  in  any  event, 
and  that  defendants  did  not  rely  on  R's  liability  upon  the  sup- 
plemental contract,  but  only  o'n  the  original  contract;  and  plaiur 
tiff,  acting  upon  such  representations,  proceeded  to  carry  out 
the  supplemental  contract.  Held,  that  defendants  were  estopped 
from  claiming  the  invalidity  of  the  supplemental  contract  by 
failure  of  R.  to  sign  it. 

6.  Sales — Test  of  Property  Sold — Sufficiency   of  Evidence — ^Working 

of  Machinery. 

Where  the  evidence  concerning  whether  farm  machinery  sold 
worked  satisfactorily  to  plaintiff  purchaser,  and  as  to  whether 
plaintiff  fairly  tested  it,  was  conflicting,  it  was  for  the  jury, 
and  where  it  was  submitted  under  proper  instructions  on  those 
heads  and  on  other  elements  involved,  the  verdict  for  plaintiff 
will  not  be  disturbed. 

7.  Claim     and     I>ellvery — Admission    o*    Evidence— Parties — Preju- 

dicial Error — ^Waiver  of  Contract. 
In  claim   and   delivery   for   horses,    which   plaintiff  agreed    to 
18_Vol.   30,  S.  D. 
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exchange  with  defendant  for  machinery  under  a  contract  to 
which  R.  was  originally  a  party  with  plaintiff,  though  his  sig- 
nature to  a  supplementary  contract  relating  to  the  machinery 
had  been  waived  by  defendant;  plain tifT  claiming  the  machinery 
would  not  work  as  agreed;  held,  that  testimony  by  R.  that 
plaintiff  was  the  purchaser  of  the  machinery,  and  that  R.  did 
not  receive  any  consideration  for  signing  the  contract,  while  Im- 
properly admitted,  was  not  material  to  any  issue;  R.  not  being 
a  party  to  the  action;  since  its  only  effect  would  be  to  throw 
light  on  the  intent  of  the  parties  in  waiving  the  condition  of  th« 
supplementary  contract  as  to  signing  same  by  all  parties  in- 
cluding R. 

(Opinion  filed  October  25,  1912.     Rehearing  denied  January  6,  1913.) 

Appeal  from  Circuit  Court,  Spink  County.  Hon.  Alva  E. 
Taylor,  Judge. 

Action  by  Frank  Harris  against  B.  F.  Lyons  and  D.  W. 
Lyons,  co-partners  as  Lyons  Brothers,  in  claim  and  delivery  for 
horses,  alleged  as  having  been  exchanged  as  part  consideration  un- 
der a  contract  of  purchase  by  plaintiflf  of  farm  machinery  under 
contract  between  plaintiff  and  Nichols  &  Shepard  Company,  of 
which  contract  defendants  were  assignees ;  and  under  a  supplemen- 
tal contract  between  plaintiff  and  defendants.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  new  trial,  defendants  appeal. 
Affirmed. 

Bruell  &  Morris,  for  Appellants. 

If  the  admission  of  all  of  this  foreign  matter  was  improper, 
and  not  within  the  issues  of  the  case,  then  error  is  presumed.  A 
violation  of  the  rules  of  evidence  always  presumes  error.  Plymouth 
Co.  Bank  v.  Oilman,  4  S.  D.  267. 

We  call  the  court's  attention  to  errors  at  law  set  forth  in  as- 
signments numbered  2,  3,  4,  5,  6  and  7,  all  of  which  relate  to  the 
identification  of  Exhibits  "A"  and  '*B/'  and  what  was  said  by  the 
parties  at  the  time  they  were  signed.  These  questions  should  not 
have  been  allowed;  they  are  not  within  the  real  issues  in  the  case, 
and  while  it  is  possible  that  some  of  this  matter,  under  certain 
circumstances,  might  have  been  proper  upon  rebuttal,  yet  there 
is  no  rule  of  evidence  that  would  justify  or  allow  the  same  to 
be  introduced  at  the  beginning  of  the  trial. 

For  instance,  assignment  7,  the  court  allowed  the  plaintiff 
to  respond  to  the  following  question :  "After  this  agreeilient,  mark- 
ed Exhibit  'A,'  was  signed,  what,  if  anything,  was   said  by  Mr. 
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Barney  Lyons  in  reference  to  having  Mr.  Rovve  sign  same?"  And 
the  witness  replied:  "He  said  it  don't  make  any  difference  wheth- 
er Mr.  Ro\ve  signs  it  or  not."  Now,  plaintiff  did  not  plead  this 
contract,  Exhibit  "A,"  but  at  the  trial  he  seeks  to  offer  it  in  evi- 
dence and  then  vary  and  contradict  its  express  terms  by  parol  evi- 
dence. This  contract,  Exhibit  "A,"  stated  that  it  was  not  to 
become  operative  until  it  was  signed  by  Harris,  Rowe  and  Lyons. 
This  is  supported  by  the  fact  that  after  Harris  and  Lyons  had 
signed  same,  both  copies  were  kft  with  Harris'  attorney  to  be  for- 
w^arded  to  Rowe,  and  Lyons  never  received  a  copy  of  the  con- 
tract until  after  this  action  was  brooight,  and  did  not  know  but 
what  Rowe  had  signed  same.  The  admission  of  this  exhibit  was 
unwarranted,  and  wx>uld  naturally  change  the  issues  of  the  case, 
and  tend  to  confuse  and  prejudice  the  jur}%  and  that  was  its  evi- 
dent purpose. 

Furthermore,  the  admission  of  this  testimony  relative  to  the 
operation  of  the  plows  was  error,  for  if  Exhibit  "A"  was  ad- 
missible in  evidence,  and  ever  became  operative,  then  all  of  the  in- 
cidents relating  to  the  operation  of  the  plows  and  engine  prior  to 
the  date  of  the  execution  of  Exhibit  "A"  on  September  14th  were 
certainly  incompetent,  and  should  not  have  been  received  by  the 
court,  because  if  Exhibit  "A"  stands  and  became  operative,  so  that 
either  of  the  parties  were  bound  thereby,  it  appears  from  said 
exhibit  that  the  plows  were  satisfactory  to  Harris  and  Rowe,  but 
that  they  had  not  had  sufficient  opportunity  to  test  the  engine 
and  ascertain  if  it  was  according  to  contract.    (See  Abs.  Fol.  208). 

Then  it  is  further  stated  in  Exhibit  "A"  that  Harris  and 
Rowe  might  have  three  days  to  test  the  engine  to  ascertain 
whether  it  would  pull  the  plows  in  a  good  and  workmanlike  man- 
ner when  plowing  with  eight  bottoms  at  a  depth  of  from  four 
to  six  inches,  and  if  the  engine  did  not  do  that,  then  the  horses 
in  controversy  should  be  returned  to  Harris  and  Rowe.  Exhibit 
"A''  further  provided  that  it  should  be  supplementary  to  Ex- 
hibit "B,"  and  should  not  become  binding  until  all  of  the  parties 
had  signed  the  same. 

Now,  there  can  be  no  question  but  that  this  suit  is  not  brought 
upon  this  contract.  Exhibit  "A,"  and  in  order  to  successfully  con- 
sider and  rely  upon  Exhibit  "A,"  it  would  have  been  necessary 
for  plaintiff   to  bring   his   action   upon    this    contract,    and    plead 
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the  subsequent  modification  made  thereto,  but  inasmuch  as  this 
was  not  done,  we  do  not  believe  that  Exhibit  "A"  ever  became 
admissible  in  evidence,  and  that  its  admission,  if  it  was  not  com- 
petent, was  certainly  reversible  error. 

The  authorities  in  support  of  our  position  upon  this  point  that 
foreign  and  incompetent  evidence  not  within  the  real  issues  was  in- 
admissible and  was  error,  are  very  numerous.  We  will  cite  :i 
few  of  the  leading  decisions  in  support  thereof.  Crane  &  Ord- 
way  Co.  V.  Jones,  113  N.  W.  R.  81 ;  Orr  v.  Miller,  98  Ind.  443; 
Thomas  v.  Black,  23  Pac.  1037;  Montgomery  St.  Railway  Co.  v. 
Hasting,  35  So.  412;  Phillips  v.  Postal  Telegraph  Co.,  43  S.  E. 
587;  4  Ency.  of  Law  and  Proc.  491 ;  Baird  v.  Gillett,  47  N.  Y.  187. 

Applying  that  rule,  we  think  the  jury  could  reasonably  have 
placed  such  construction  upon  the  letter  of  Hayward  that  the  de- 
fendant would  be  prejudiced  by  its  reception.  A  new  trial  must 
be  granted.  Yankton  County  v.  Rosstuscher,  46  N.  W.  R.  575 
(Dak.)  ;  McMillan  v.  Atchinson,  54  N.  W.  R.  1031  (N.  D.)  ; 
Fleming  v.  Thorpe,  19  L.  R.  A.  (N.  S.)  918. 

Error  Presumed. 

This  court  has  several  times  held  that  where  incompetent  evi- 
dence was  admitted,  error  was  presumed.  Wilier  v.  Hildebrand,  19 
S.  D.  50;  Fallon  v.  Rapid  City,  17  S.  D.  570;  Chapman  v.  Green, 
18  S.  D.  521;  Starkweather  v.  Bull,  12  S.  D.  146;  Miller  v.  Durst, 
14  S.  D.  593;  Armour  &  Company  v.  Russell,  6  L.  R.  A.  (N.  S.) 
605 ;  Halsey  v.  Bell,  62  S.  W.  1089.  . 

We  call  particular  attention  to 'assignment  number  76.  This 
question  was  asked  the  witness  Rowe:  "Did  you  receive  any  con- 
sideration for  signing  the  papers,  which  you  did  sign  in  Lyons 
Bros.'  office  on  that  day?"  This  question  probably  refers  to  the 
signing  of  Exhibit  "B''  and  the  duplicate  thereof.  The  witnes.*^ 
answered  over  defendants'  objection,  "No,  sir;  I  did  not."  Now, 
this  is  clearly  error.  In  the  first  place,  the  question  of  considera- 
tion was  not  an  issue  in  this  case.  Harris  and  Rowe  both  sign- 
ed Exhibit  "B."  This  is  not  an  action  to  rescind  that  contract,  but 
the  admission  of  this  declaration  of  the  witness  in  evidence  was 
highly  prejudicial,  and  would  lead  some  jurors  to  believe  that 
some  unfair  advantage  had  been  taken  of  the  witness,  and  that 
he  was  not  bound  thereby.     The  error   seems   too  palpable    for 
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further  argument.  Kramer  v.  Gardner,  ii6  N.  W.  R.  925;  Am- 
erican Soda  Fountain  Co.  v.  Hogue,  17  L.  R.  A.  (N.  S.)  1116. 

It  is  contended  by  the  appellants  that  the  court  erred  in  allow- 
ing the  plaintiff  to  give  testimony  modifying  and  changing  the 
terms  of  a  written  contract  by  parol  evidence.  Assignments  7,  29, 
30,  45,  47  to  so,  inclusive,  60,  73,  74,  75,  yy,  78  and  79  relate  to 
the  admission  of  testimony  attempting  to  vary  and  change  the 
terms  of  "written  contracts  that  are  not  sued  upon  in  his  case; 
are  not  real  issues  therein,  and  should  not  have  been  received  or 
considered  and  were  inadmissible  under  the  pleadings.  We  as- 
sign ten  errors  upon  the  insufficiency  of  the  evidence,  but  we  will 
at  this  time  only  call  the  court's  particular  attention  to  a  few  of 
them. 

Assignment  2  (Fol.  278)  relates  to  the  fact  that  the  undis- 
puted evidence  shows  that  the  defendants  were  in  lawful  possession 
of  the  span  of  bay  geldings  at  the  time  of  the  bringing  of  this 
action,  and  that  they  had  obtained  lawful  possession  of  them 
prior  thereto,  and  no  change  in  the  conditions  awarding  the  change 
of  possession  to  any  other  person  had  occurred.  (See  Abs.  Fols. 
51,  70,  y2,  73,  99  and  212.) 

Assignment  3  relates  to  the  fact  that  plaintiff's  Exhibit  *' A" 
never  became  operative,  because  it  was  not  signed  by  J.  E.  Rowe. 
(Abs.  Fol.  207.)  The  record  further  shows  that  the  plows  work- 
ed in  a  manner  that  was  satisfactory  to  the  plaintiff.  (Abs.  Fol. 
208.)  Even  if  Exhibit  **A"  never  became  operative,  there  is  suffi- 
cient evidence  to  support  our  position  that  the  plows  were  really 
satisfactory  to  the  plaintiff. 

The  record  further  shows  that  if  Exhibit  ''A*'  ever  did  be- 
come operative,  the  engine  pulled  the  eight  plows  continuously  in 
a  good  and  workmanlike  manner,  plowing  at  a  depth  of  from  five 
to  six  inches.  (Abs.  Fols.  116,  146,  153,  166,  172,  177,  186,  189, 
191  and  202.) 

The  undisputed  evidence  further  shows,  as  set  forth  in  assign- 
ment 7,  that  the  plaintiff  never  attempted  to  give  the  engine  h 
fair  trial,  so  far  as  he  was  concerned,  but  that  he  was  endeavoring 
to  find  some  way  to  escape  from  his  obligations.  (Abs.  Fols.  153, 
166  and  172.) 

Defendants  requested  a  further  instruction  that  if  Exhibit  *'A" 
Became  operative,  and  the  engine  did  not  fulfill  its  requirements, 
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that  pla*intiff  had  no  right  to  return,  or  offer  to  return  both  plows 
and  engine  and  demand  his  horses,  because  he  had  already  accej>t- 
ed  the  plows  and  found  them  satisfactory.   (Assignment  107.) 

Assignment  in  relates  to  another  instruction  of  the  same 
character  given  by  the  court  to  the  jury,  and  therein  the  court 
calls  particular  attention  that  the  provisions  of  Exhibit  "A"  rela- 
tive to  being  signed  by  all  of  the  parties,  could  be  modified  and 
the  signature  of  Rowe  waived,  and  that  if  the  parties  who  did  sign 
the  exhibit  afterwards  acted  under  its  provisions,  it  would  be 
binding  upon  them.  This  is  also  argumentative  in  its  character; 
calls  particular  attention  to  certain  facts  and  impresses  the  jury 
with  the  idea  that  they  are  to  so  find. 

Assignment  112  is  subject  to  the  same  objection.  The  court 
said :  "The  trial  of  the  engine  mentioned  in  Exhibit  *  A'  should  be 
a  fair  and  bona  fide  trial  on  the  part  of  both  Mr.  Harris  and 
Lyons  Bros.,  and  in  the  manner  provided  in  Exhibit  *A,'  and  it 
is  for  you  to  determine  from  all  of  the  evidence  whether  this  en- 
gine after  a  fair  trial,  did  or  did  not  meet  with  the  requirements 
of  Exhibit  'A.'  " 

Roy  T,  Bull,  for  Respondent. 

The  action  being  to  recover  specific  property,  or  the  value 
thereof  in  case  the  possession  cannot  be  had,  it  is  only  necessary 
to  allege  in  the  complaint  the  ownership  or  special  interest  of  the 
plaintiff,  his  right  to  possession,  the  wrongful  possession  by  the 
defendant,  a  demand  for  such  possession  and  the  refusal  thereof, 
and  the  value  of  such  property.  T6wne  v.  Liedle,  10  S.  D.  460 
(74  N.  W.  R.  232.) ;  Smith  v.  Wisconsin  Inv.  Co.,  (Wis.)  89  N. 
W.  R.  829;  Kimmitt  v.  Deitrich,  22  S.  D.  590  (119  N.  W.  R.  986) 
Humpfner  v.  D.  M.  Osborne  &  Co.,  2  S.  D.  310  (50  N.  W.  R. 
88.) ;  Turpie  v.  Flagg,  (Ind.)  22  N.  E.  R.  743,  34  Cyc.  1464. 

The  evidence  which  was  objected  to  by  counsel  under  as- 
signments 50,  51,  73  to  76,  was  proper  to  show  that  Rowe  had  no 
interest  in  the  horses,  and  that  Harris  was  the  owner  thereof. 

The  greater  number  of  the  assignments,  however,  go  to  the 
introduction  of  the  contract  Exhibit  *'A,"  and  the  acts  done  there- 
under. 

The  evidence  showing  that  Harris  was  the  owner  and .  the 
former  possessor  of  the  team,  it  was  proper  and  necessary  to 
show,  under  the  allegations,  how  he  parted  with  such  po^sessiort, 
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and  ,if  the  defendants  came  rig*htfully  into  possession,  why.  such 
possession  later  became  unlawful. 

**Either  plaintiff  or  defendant  may  introduce  evidence  tend- 
ing- to  show  any  property  interest  from  which  a  right  to  possession 
arises,  when  they  have  alleged  ownership  generally  without  speci- 
fying the  source  of  title,  or  have  denied  the  adverse  party's  right 
to  possession."     34  Cyc.  1497. 

"A  general  allegation  of  ownership  and  right  of  possession, 
is  sustained  by  proof  of  any  interest  in  the  property  which  con- 
fers the  right  to  possession."     34  Cyc.  1500. 

It  is  contended  by  counsel  that  this  contract.  Exhibit  **A,"  not 
having  been  signed  by  Rowe,  never  took  effect.  The  evidence 
is  conflicting  upon  this  -proposition,  the  respondent  claiming  that 
after  the  contract  was  signed  by  Lyons  Bros,  and  Harris,  the 
signature  of  Rowe  was  expressly  waived.  (Fols.  91,  92,  109,  129 
to  132.)  On  the  other  hand,  one  of  the  appellants  testified  that 
he  left  the  office  where  the  contract  was  signed  immediately  after 
the  signing  of  the  same.  (Fol.  148.)  Owing  to  this  testimony 
on  the  part  of  one  of  the  appellants,  he  was,  upon  cross-examina- 
tion, closely  examined  as  to  his  recollection  of  the  transaction, 
and  his  attention  called  to  certain  conversations  alleged  by 
respondent  to  have  taken  place  after  such  signing,  to  refresh  his 
memory.     We  believe  that  this  was  proper. 

''Whether  competent  or  not,  it  is  immaterial,  as  the  conversa- 
tion in  no  way  revealed  anything  material  to  the  case."  Grant  v. 
Powers  Dry  Goods  Co.,  (S.  D.)   121  N.  W.  R.  95. 

Appellants  having  agreed  to  surrender  the  possession  of  the 
horses  unless  the  "engine  would  pull  continuously  in  a  good  and 
workmanlike  manner  said  gang  plows  when  plowing  with  eight 
bottoms  at  a  depth  of  from  four  to  six  inches,"  (Fol.  209)  and  it 
being  under  this  agreement  that  respondent  claimed  to  recover 
possession  of  said  team,  we  believe  it  was  proper  to  show  that 
appellants  by  themselves  and  experts  in  their  employ  did  under- 
take to  run  and  operate  .the  engine  according  to  this  agreement; 
that  it  did  not  pull  the  plows  continuously,  but  that  much  time 
was  lost  in  the  operation  thereof ;  the  amount  of  time  so  lost  each 
day,  and  the  depth  of  the  plowing. 

Evidence  as  to  the  amount  of  gas  used  in  the  operating  was 
proper  to  show  that  the  engine  did  not  pull  in  a  "good  and  work- 


Digitized  by  VjOOQIC 


280  HARRIS  v.  LYONS.  [30   S.   D. 

manlike  manner/*  but  required  an  amount  which  would 
pull  the  plows  ajs  contemplated  in  the  subsequent  agreement,  as 
corroborative  of  the  evidence  of  such  subsequent  condition. 

If,  during  the  course  of  the  trial,  certain  of  the  evidence  ad- 
mitted in  behalf  of  the  plaintiff  on  his  direct  case  should  be  held  by 
this  court  as  improper  at  such  time,  but  admissible  in  rebuttal,  we 
do  not  believe  such  error  sufficient  for  a  reversal  without  some 
showing  wherein  the  appellants  might,  at  least,  have  been  pre-' 
judiced. 

It  cannot  be  contended  by  appellants  that  they  were  prejudiced 
by  the  reception  of  this  evidence,  as  they  were  aware  by  what 
right  the  respondent  claimed  the  possession  of  the  property,  as 
evidenced  by  their  answer.  Not  having  been  misled,  the  vari- 
ence,  if  any,  between  the  allegations  and  the  proof  is  not  material. 
Revised  Code  of  Ovil  Pro.  No.  146. 

"Prejudicial  error  is  such  error  as  in  all  probability  must  have 
produced  some  effect  upon  the  final  result  of  the  trial,  namely, 
the  result  of  the  jury.''  State  v.  Pirkey,  (S.  D.)  124  N.  W.  R. 
713. 

SMITH,  J.  Action  in  claim  and  delivery  to  recover  posses- 
sion of  a  team  of  horses  of  the  alleged  value  of  $200.  Verdict  and 
judgment  for  plaintiff.  Defendants  appeal  from  the  judgment  and 
an  order  overruling  motion  for  a  new  trial. 

A  brief  statement  of  the  pleadings  and  of  the  evidence  offer- 
ed at  the  trial  is  necessary  to  an  understanding  of  the  errors  as- 
signed and  discussed  in  appellants'  brief.  The  complaint  is  in  the 
ordinary  form  in  claim  and  delivery.  The  answer  denies  that  the 
plaintiff  is  the  owner  of  or  entitled  to  the  possession  of  the  pro- 
perty, and  the  wrongful  detention  thereof.  The  answer  further 
alleges  that  about  August  25,  1910,  plaintiff  and  one  J.  E.  Rowe 
purchased  of  Nichols  &  Shepard  Company,  by  written  contract,  a 
Hart-Parr  traction  engine,  secondhand,  and  a  ten-bottom  Deere 
engine  gang  plow;  that  said  purchasers  were  the  owners  at  the 
time  of  the  team  of  horses  described  in  the  complaint  and  con- 
tract, and  agreed  to  turn  in  said  team  as  a  part  payment  of  the 
purchase  price  of  the  outfit,  and  that  this  was  the  only  part  of  the 
purchase  price  to  be  paid  at  the  time  of  the  delivery  of  the  rig  to 
Harris  and  Rowe;  that  said  rig  was  delivered  to  plaintiff  and 
Rowe  under  said  contract;  that  immediately  after  the  execution  of 
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said  contract  the  same  was  assigned  and  transferred  by  Nichols 
&  Shepard  Company  to  the  defendants,  Lyons  Bros.,  who  ever 
since  have  been  and  now  are  the  owners  thereof;  that  after  Har- 
ris and  Rowe  had  secured  possession  of  the  rig  they  refused  to  de- 
liver possession  of  the  horses;  that  thereupon  Lyons  Bros.,  on  the 
I2th  day  of  September,  1910,  began  an  action  agadnst  Harris  and 
Rowe  to  recover  possession  of  said  horses;  that  Harris  and  Rowe 
appeared  in  the  action  on  the  13th  day  of  September,  1910,  and, 
pursuant  to  written  stipulation  then  made,  the  controversy  was 
settled,  and  the  horses  in  dispute  were  turned  over  to  Lyons 
Bros.,  and  the  action  dismissed;  and  that  defendants  thus  came 
into,  and  ever  since  have  been,  in  lawful  possession  of  said  horses. 
To  this  answer  plaintiff  served  and  filed  a  reply,  admitting  the 
purchase  of  the  rig,  but  alleging  that  the  signatures  to  the  writ- 
ten agreement  of  sale  made  at  the  time  were  obtained  by  false  and 
fraudulent  representation  as  to  the  ownership  of  the  property  and 
the  contents  of  the  instrument;  and  further  alleging  that  at  the 
time  of  said  sale  it  was  represented  that  all  of  said  machinery  was 
in  good  first-class  working  condition  and  would  do  good  work; 
and  it  was  agreed  that  when  said  machinery  was  shown  to  be  in 
a  good,  satisfactory  condition  and  able  to  do  the  work  for  which 
it  was  intended,  and  plaintiff  had  learned  to  operate  the  same,  set- 
tlement should  be  made  and  the  horses  delivered;  that  said  condi- 
tions and  agrements  were  fraudulently  omitted  from  the  written 
agreement  of  purchase  and  sale;  that  said  rig  was  delivered  to  the 
plaintiff  who  attempted  to  operate  said  engine  and  plows  with  the 
assistance  of  divers  persons  skilled  in  running  such  machinery,  but 
*  that  same  could  not  be  operated  and  refused  to  plow ;  that  plain- 
tiff notified  defendants  that  he  would  not  accept  the  same  or 
make  settlement  therefor;  that  thereupon  defendants  brought  ac- 
tion of  claim  and  delivery  for  the  recovery  of  possession  of  said 
horses ;  that  while  »said  action  was  pending  defendants  represented 
to  plaintiff  that  said  engine  was  then  in  good  working  condition 
and  would  do  good  work,  and  if  plaintiff  would  then  give  said 
engine  a  second  trial,  in  case  the  same  did  not  prove  satisfactory, 
the  defendants  would  take  the  same  back;  that  defendants  would 
discharge  the  action  in  court  and  furnish  a  competent  person  to 
operate  said  engine,  and  that  the  horses  should  remain  in  posses- 
sion of  defendants  until  said  engine  was  given  such  trial;  that, 
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pursuant  to  said  agreement,  an  instrument  was  drawn  up  in  writ- 
ing and  signed  by  plaintiff  and  defendants,  and  the  pending  action 
dismissed  by  stipulation.  The  written  instrument  referred  to  is  in 
the  following  language : 

"Exhibit  A. 

"Whereas  Lyons  Bros.,  of  Redfield,  S.  D.,  parties  of  the  first 
part,  did,  on  Aug.  25,  1910,  sell  and  deliver  to  Frank  Harris  and 
J.  E.  Rowe,  parties  of  the  second  part,  one  lo-bottom  Deere 
stubble  gang  plow^  and  one  second-hand  22-45  H.  P.  gas  engine  of 
Hart-Parr  make,  together  with  such  equipment  as  is  mentioned  in 
the  written  contract  made  between  the  parties  hereto  on  said  date; 
and  whereas,  the  plows  are  satisfactory  to  the  second  parties,  but, 
they  have  not  had  sufficient  opportunity  to  test  said  engine  and 
ascertain  if  it  is  according  to  contract:  Wherefore  it  is  agreed 
that  second  parties  may  have  three  days  to  test  said  engine,  as 
follows:  That  said  engine  will  pull  continuously  in  a  good  and 
workmanlike  manner  said  gang  plows  when  plowing  with  eight 
bottoms  at  a  depth  of  from  four  to  six  inches  deep;  that  if  after 
using  said  engine  for  a  period  of  three  days  it  should  prove  unable 
to  do  said  work  as  aforesaid,  first  pxarties  agree  to  take  the  same 
back  and  surrender  the  span  of  horses  this  day  delivered  to  them 
by  second  parses.  If  said  engine  does  said  work  as  aforesaid, 
then  second  parties  agree  to  sign  the  notes  described  in  the  con- 
tract of  Aug.  25th,  and  fully  perform  all  the  terms  therein  con- 
tained. It  is  also  agreed  that  said  test  of  said  engine  shall  be 
made  as  soon  as  first  parties  furnish  a  competent  engineer  to  run 
said  engine  for  said  test;  that  said  engineer  shall  be  paid  by  first 
parties,  but  second  parties  shall  board  him  and  shall  pay  for  all 
gas  and  oil  used  in  making  said  test.  If  said  contract  is  closed  as 
aforesaid,  first  parties  agree  to  furnish  an  engineer  for  an  addi- 
tional three  days  to  run  said  engine  for  second  parties  free  of 
charge,  except  second  parties  shall  board  him.  This  contract  shall 
not  supersede  the  contract  made  on  Aug.  25,  19 10,  but  shall  be 
considered  as  supplementary  thereto,  and  shall  not  become  bind- 
ing until  all  of  the  parties  above  named  have  signed  the  same.  Re- 
plevin action  between  these  parties  to  be  dismissed  at  cost  of  first 
parties.  Dated  Sept.  14th,  1910.  Lyons  Bros.,  by  B.  F.  Lyons. 
Frank  Harris." 

The  reply  further  alleges  that  after  this  written  agreement  was 
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entered  into  defendants  furnished  divers  persons  skilled  in  the  ope- 
ration of  traction  engines  and  plows,  who  attempted  to  operate  said 
machinery,  but  that  the  same  refused  to  wqrk,  and  such  persons 
were  compelled  to  abandon  attempts  to  operate  the  same;  that  af- 
ter said  machinery  was  thus  fully  tried  and  found  unfit  fo/  work 
plaintiff  notified  defendants  that  he  would  not  accept  same,  and 
demanded  the  return  of  the  horses,  which  demand  was  refused. 

At  the  trial  plaintiff  was  sworn  as  a  witness  in  his  own  be- 
half, and,  in  substance,  testified  that  on  the  2Sth  of  August,  1910, 
he  was  the  owner  of  the  team  6i  horses  in  controversy;  that  he 
had  a  conversation  about  that  time  with  the  defendants  in  regard 
to  buying  the  gasoline  engine  and  plowing  outfit ;  that  on  or  about 
the  14th  of  September,  1910,  he  had  another  conversation  with 
Barney  Lyons  concerning  the  horses,  which  conversation  took  place 
at  his  counsel's  office;  that  he  then 'signed  the  agreement  with 
Lyons  Bros,,  marked  ''Exhibit  A,"  and  that  Barney  Lyons  signed 
the  same,  on  behalf  of  the  firm  of  Lyons  Bros.,  at  the  same  time. 
Exhibit  B  was  then  shown  to  the  witness,  who  testified  that  it 
was  the  paper  referred  to  in  Exhibit  A;  that  the  first  time  he 
saw  Exhibit  A  thereafter  was  on  August  25th  at  Lyons  Bros/ 
office.  Exhibits  A  and  B  were  offered  and  received  in  evidence 
over  defendants'  objection.  Plaintiff  was  thereupon  interrogated  by 
his  counsel  at  great  length,  and,  over  numerous  objections  and  ex- 
ceptions, was  permitted  to  testify  concerning  attempts  made  after 
September  14,  1910,  by  himself  and  the  defendants  and  certain  ex- 
perts to  make  the  machinery  do  satisfactory  work,  which  at- 
tempts, he  testified,  were  failures.  The  witness  was  further  per- 
mitted to  testify,  over  proper  objections,  that  at  the  time  of  the 
original  agreement  for  purchase  of  the  property  Lyons  Bros,  in- 
quired of  Harris  what  security  he  wanted  to  give,  and  that  "Mr. 
Rowe  volunteered  and  spoke  up  and  said,  *I  will  go  r,n  the  note 
with  him ;'  "  that  Mr.  Rowe's  statement  was  made  in  response  to 
the  inquiry  of  Barney  Lyons  about  security.  The  written  instru- 
ment, Exhibit  B,  signed  by  Harris  and  Rowe  and  Lyons  Bros.,  re- 
ferred to  in  Exhibit  A,  is  set  out  in  the  record  on  this  appeal  as 
follows:  ''Exhibit  B  is  an  order,  signed  by  Frank  Harris  and  J. 
E.  Rowe,  running  to  Xichols  &  Shq:)ard  Co.  for  a  traction  engine, 
a  set  of  plows,  and  other  property,  which  they  agree  shall  be 
secondhand  machinery,  and  for  whiih   they  agree  to  pay  as   fol- 
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lows:  One  bay  span  of  gelding's;  one  note  for  $700,  due  Nov.  i, 
1911 ;  one  note  for  $700,  due  Nov.  i,  1912;  one  note  for  $600,  due 
Nov.  I,  1913.  With  interest  on  notes  at  6  per  cent,  per  annum. 
Contract  is  dated  August  25,  1910" — and  not  otherwise. 

In  the  assignments  of  error  in  the  record,  appellants  specify 
1 1  particulars  in  which  the  evidence  is  alleged  to  be  insufficient  to 
sustain  the  verdiit,  100  assignments  of  error  in  rulings  on  evi- 
dence, and  21  assignments  of  error  in  refusing  instructions  re- 
quested by  defendants'  counsel  and  errors  in  instructions  given  the 
jury,  and  in  refusing  to  set  aside- the  verdict  and  grant  a  new  trial. 

[i]  It  is  manifestly  impossible  to  consider  these  assignments 
of  error  seriatim.  The  case  was  tried  upon  the  issues  raised  by 
the  complaint,  answer,  and  reply.  At  the  trial  plaintiff  apparently 
deemed  it  incumbent  upon  him  to  present  the  entire  transaction 
covered  by  the  allegations  contained  in  the  complaint,  answer,  and 
reply.  And  many  of  the  rulings  upon  the  introduction  of  evi- 
dence complained  of  and  assigned  as  error  are  upon  objections 
founded  upon  the  theory  that  under  the  complaint  the  plaintiff 
'should  not  be  permitted  to  prove  the  entire  transaction,  but  should 
have  been  confined  to  the  allegations  of  the  complaint  in  claim 
and  delivery.  It  is  plainly  aparent  that  the  plaintiff  was  not  re- 
quired and  should  not  have  been  permitted  in  his  main  case  to 
present  proof  of  the  entire  transaction  between  the  parties.  He 
should  have  proved  his  ownership  of  the  horses,  demand  for  pos- 
session of  the  san^e,  and  the  refusal  of  the  defendants  to  surren- 
der possession,  and  rested  his  case.  Defendants  then  could  have 
introduced  evidence  of  the  transaction  pleaded  in  the  answer,  and 
plaintiff,  without  any  reply,  would  have  been  at  liberty  to  prove 
all  the  facts  alleged  in  his  reply  connected  with  the  transaction 
set  out  in  the  answer.  This  would  have  been  the  appropriate  pro- 
cedure. But,  had  this  procedure  been  followed,  the  evidence  be- 
fore the  court  and  jury  could  not  have  been  other  or  different  from 
that  offered  and  received  on  the  trial,  and  contained  in  the  rec- 
ord; and  we  are  wholly  unable  to  perceive  in  .what  way  appel- 
lants could  be  or  have  been  injured  or  prejudiced  by  the  irregular 
course  actually  pursued,  and,  unless  injury  or  prejudice  to  de- 
fendants' rights  have  in  some  way  resulted,  this  court  would  not 
be  justified  in  granting  a  new  trial.  Apparently  appellants'  coun- 
sel treated  the  reply  as  proper  pleading  in  the  case.     Xo  motion 


Digitized  by  VjOOQIC 


Oct.,   1912]  HARRIS  v.  LYONS.  285 

was  made  to  strike  it  out.  The  reply  itself  merely  advised  defend- 
ants of  facts  by  means  of  which  the  plaintiff  might  seek  to  avoid 
the  matters  of  defense  pleaded  in  the  answer. 

It  seems  to  tis,  therefore,  that  when  the  plaintiff  assumed  the 
burden  of  proving  the  entire  transaction  in  the  first  instance  it 
was  distinctly  to  the  advantage  of  defendants,  rather  than  to  their 
injury.  No  further  attention  will  therefore  be  paid  to  the  nu- 
merous assignments  of  error  upon  rulings  on  the  introduction  of 
evidence,  in  which  the  objections  are  predicated  upon  this  alleged 
irregularity  in  procedure.  At  the  trial  no  attention  was  paid  by 
either,  party  to  the  terms  and  conditions  of  the  memorandum  of 
agreement,  Exhibit  B,  originally  entered  into  between  Harris  and 
Rowe  and  Nicholas  &  Shepard  Company,  which  was  assigned  to 
the  defendants,  Lyons  Bros.  No  attempt  appears  to  have  been 
made  by  the  plaintiff  to  prove  that  this  agreement  was  procured  by 
fraud  or  artifice,  as  alleged  in  the  reply.  The  entire  case  seems 
to  have  been  upon  the  theory  that  the  rights  of  both  parties  were 
wholly  fixed  and  determined  by  the  stipulations  and  agreements 
contained  in  Exhibit  A,  the  supplemental  contract. 

It  is  appellants'  contention,  however,  that  the  supplemental 
contract  was  never  in  force,  inasmuch  as  it  was  never  signed  by 
J.  E.  Rowe,  one  of  the  parties  named  therein,  because  it  contain? 
an  express  stipulation  that  it  "shall  not  become  binding,  unless  all 
of  the  parties  above  named  have  signed  the  same."  At  the  trial 
plaintiff  sought  to  show  that  after  the  execution  of  the  contract, 
Exhibit  A,  by  Lyons  Bros,  and  Harris  the  signature  of  Rowe 
thereto  was  waived,  and  that  defendants  are  not  now  in  a  posi- 
tion to  insist  upon  the  invalidity  of  the  contract  for  that  reason. 
Plaintiff  while  upon  the  witness  stand,  was  asked  the  following 
question :  "I  will  ask  you  whether  or  not  you  had  a  conversation 
with  Barney  Lyons  in  my  office  on  September  14,  1910,  after  you 
had  signed  Exhibit  A,  in  reference  to  Mr.  Rowers  signing  the 
same?  (Objected  to  as  incompetent,  inadmissible  under  the  plead- 
ings, tending  to  vary  the  terms  of  the  written  instrument,  no  pro- 
per foundation  laid.  Overruled.  Exception.)  Answer:  He  said 
they  were  binding  on  himself  and  me,  but  not  on  Mr.  Rowe ;  but 
he  said:  "That  don't  make  any  difference  whether  Rowe  signs  it 
or  not.  If  that  engine  don't  go  out  and  give  thorough  satisfaction, 
I  will  pull  it  in,  and  he  can  have  his  horses.     I  don't  want  Mr.. 
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Rowe  to  have  somethinj^^  that  he  can't  use.  It  is  worth  the  money.' 
(Motion  to  strike  out  the  answer  denied.     Exception.)" 

Plaintiff  also,  over  proper  objections  and  exceptions,  was  per- 
mitted to  introduce  certain  evidence  tending  to  show  that  Rowe 
had  no  interest  in  the  transaction,  other  than  as  a  surety  on  the 
original  contract,  Exhibit  Jj.  It  is  quite  clear  'that,  unless  this 
evidence  was  properly  received  and  was  sufficient  to  constitute  a 
waiver  of  the  condition  in  the  contract,  Exhibit  A,  requiring  the 
signature  of  all  the  parties  named  therein,  before  the  same  be- 
came binding,  the  contract  was  ineffective,  and  could  not  have  been 
properly  received  in   evidence  for  any  purpose. 

[2]  The  first  question  presented  is  whether  the  contract  was 
properly  received  in  evidence  over  defendants*  objection  that  it 
was  incompetent  under  the  allegations  of  the  pleading.  The  con- 
tract. Exhibit  A,  was  fully  set  out  in  plaintiff's  reply.  The  condi- 
tion requiring  the  same  to  be  signed  by  all  the  parties  named 
therein,  before  the  same  should  become  binding,  was  disclosed  by 
the  pleading  itself.  The  plain  object  of  this  reply  was  to  defeat 
the  matters  pleaded  in  the  answer.  The  original  contract,  as  set 
out  in  the  record,  contained  no  condition  or  provision  under  which 
the  plaintiff  would  be  entitled  to  a  return  of  the  horses.  It  con- 
tained neither  warranty  nor  any  condition  entitling  the  plaintiff 
to  a  trial  of  the  plowing  rig,  and  a  return,  should  it  prove  un- 
'satisfactory.  It  is  cleaf,  therefore,  that  plaintiff's  entire  right  to 
a  return  of  the  horses  depended  upon  the  terms  and  stipulations 
contained  in  this  contract,  Exhibit  A.  Upon  its  face,  in  the  ab- 
sence of  further  allegations,  this  contract  was  not  binding  upon  the 
parties  named  therein,  because  the  contract  itself  disclosed  that  it 
was  not  signed  by  Rowe.  Barber  v.  Burrows  et  al.,  51  Cal.  404; 
Waggeman  v.  Ikacken,  52  III.  468. 

[3,  4]  If  this  contract  ever  became  binding  upon  the  defend- 
ants, it  was  because  of  statements  and  acts  of  such  character  as  to 
constitute  a  waiver  of  this  condition  in  the  contract  operating  as  an 
estoppel  to  assert  its  invalidity.  It  will  be  observed  that  the  plain- 
tiff"s  reply,  although  it  sets  out  the  contract  in  full  fails  to  allege 
any  of  the  facts  which  might  be  claimed  to  constitute  such  an  es- 
toppel. The  only  objection  pertinent  to  the  pleading  which  was 
made  to  the  evidence  offere<l  and  received  to  prove  these  facts  is 
that  the  same  was  inadmissible  under  the  pleadings.     Such  an  ob- 


Digitized  by  VjOOQIC 


Oct.,   1912]  HARRIS  v.  LYONS.  287 


jection  does  not  disclose  the  grounds  of  the  objection,  which,  if 
properly  stated,  would  have  been  that  such  evidence  was  inadmis 
sible,  because  no  estoppel  had  been  pleaded.  The  objection  in  th.- 
record,  therefore,  under  the  well-settled  rule  of  this  court,  pre- 
sents no  question  for  review,  and  the  evidence  must  be  considere^i 
as  having  been  properly  received.  Had  the  grounds  of  the  objection 
been  properly  stated,  thus  advising  plaintiff,  he  might,  if  neces- 
sary, have  amended  his  reply  by  pleading  an  estoppel  in  connectio*i 
with  the  contract  itself.  We  must  presume  in  support  of  the 
judgment  that  the  jury  found  the  facts  thus  testified  to  as  c4aimcd 
by  plaintiff. 

[S]  The  question  then  presented  is  whether  defendants  shouM 
to  held  estopped  by  their  statements  and  acts,  in  connection  with 
the  stipulations  in  the  contract,  from  asserting  its  invalidity.  The 
statements  of  the  defendant  Barney  Lyons  were  to  the  effect  that 
it  did  not  make  any  difference  whether  Rowe  signed  the  contracr 
or  not ;  that  it  was  binding  on  himself  and  plaintiff  in  any  event : 
and,  acting  apparently  on  these  statements,  plaintiff  and  defend- 
ants then  proceeded  to  carry  out  the  stipulations  of  the  contract 
as  to  a  trial  of  the  engine  and  plows — the  defendants  furnishing  an 
engineer  to  run  the  engine  for  the  test,  and  continuing  to  run 
the  same  during  the  three  days  specified  in  the  contract.  It  also 
appears  that  Barney  Lyons  said  they  relied  upon  the  liability  of 
Rowe  upon  the  original  contract,  and  not  upon  the  supplemental 
contract. 

Upon  these  facts  we  are  clearly  of  opinion  the  defendants 
should  now  be  held  to  have  waived  the  signature  of  Rowe  to  the 
latter  contract,  and  should  be  held  estopped  to  assert  its  invalidity 
upon  this  appeal. 

Appellants,  in  their  brief,  discuss  at  some  length  the  right  of 
rescission  upon  a  breach  of  warranty,  and  the  necessity  of  a  return 
or  offer  of  return  of  the  property  warranted.  No  question  of  a 
breach  of  warranty  or  of  rescission  is  presented  by  the  record  upon 
this  appeal. 

[6]  Under  the  specifications  of  insufficiency  of  evidence  to 
sustain  the  verdict,  appellants*  counsel  say  the  record  shows  the 
plows  worked  satisfactorily  to  the  plaintiff,  and  that  the  engine 
worked  continuously  in  a  good  and  workmanlike  manner,  pulling 
eight  plows  at  a  depth  of  from  five  to  six  inches;  that  plaintiff 
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never  attempted  to  give  the  engine  a  fair  trial,  but  was  endeavor- 
ing to  find  some  way  to  escape  from  his  obligations  under  the 
contract.  The  evidence  relating  to  all  these  matters  was  conflict- 
ing, and  was  for  the  jury,  and,  we  think,  was  fairly  and  fully 
submitted  by  the  instructions  given  them.  They  were  instruct- 
ed that  "the  trial  of  the  engine  mentioned  in  Exhibit  A  should 
be  a  fair  and  bona  fide  trial  on  the  part  of  both  Mr.  Harris  and 
Lyons  Bros.,  and  in  the  manner  provided  in  Exhibit  A;  and  it  is 
for  you  to  determine  from  all  of  the  evidence  whether  this  en- 
gine, after  a  fair  trial,  did  or  did  not  meet  with  the  requirements 
of  Exhibit  A  (and  by  Exhibit  A,  whenever  referred  to,  is  meant 
the  white  paper,  dated  September  14,  1910,  signed  by  Lyons  Bros., 
by  B.  F.  Lyons,  and  Frank  Harris).  If  the  engine,  after  a  fair 
trial,  did  meet  the  requirements  of  Exhibit  A,  then  plaintiff  can- 
not recover."  The  court  also  instructed  the  jury:  "According  to 
the  terms  of  Exhibit  A,  it  was  not  to  become  operative  until  all 
the  parties  thereto  had  signed  same,  and  you  are  instructed  that 
this  provision  is  binding  on  all  parties;  but  you  are  further  in- 
structed that  this  provision  could,  after  the  instrument  was  sign- 
ed by  Lyons  Bros,  and  Harris,  be  modified,  and  the  signature  of 
Mr.  J.  E.  Rowe  could  be  waived ;  and  if  the  parties  who  did  sign 
Exhibit  A  afterwards  changed  same,  or  waived  the  signature  of 
Rowe  and  went  on  and  acted  under  the  provisions  of  Exhibit  A 
just  as  if  Rowe  had  signed  it,  and  knowing  that  he  had  not  sign- 
ed it,  then  the  provisions  of  Exhibit  A  are  binding  on  the  parties 
who  did  sign  it.     *     *     *  " 

This  instruction  states  the  law  correctly,  as  we  view  it,  and 
under  it  the  questions  of  fact  were  determined  by  the  jury  in  favor 
of  respondent.  We  cannot  disturb  the  verdict.  Defendants  re- 
quested the  court  to  instruct  the  jury  "that  if  Exhibit  A  be- 
came operaive,  and  the  engine  did  not  fulfill  its  requirements,  that 
plaintiff  had  no  right  to  return  or  offer  to  return  both  plows  and 
engine  and  demand  his  horses,  because  he  had  already  accepted 
the  plows  and  found  them  satisfactory."  Such  an  instruction 
would  not  be  warranted  by  anything  contained  in  the  record,  and 
was  properly  refused.  It  was  clearly  the  intention  of  the  parties 
to  the  contract  that  the  engine  and  plows  were  to  be  used  to- 
gether, and  not  otherwise.     35  Cyciis  (b),  and  cases  cited. 

[7]     The  witness  Rowe,  party  to  the  contract,  was   permit- 
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ted  to  testify,  over  appellants'  objections,  that  it  was  stated  at 
the  time  the  rig  was  purchased  through  Lyons  Bros,  that  Harris 
was  the  purchaser,  and  that  the  witness  did  not  receive  any  con- 
sideration for  signing  the  contract.  Whether  Rowe  received  any 
consideration  was  wholly  immaterial  to  any  issue  in  the  case,  and 
the  objection  should  have  been  sustained ;  but  Rowe  is  not  a  party 
to  this  action,  and  the  question  of  his  liability  could  in  no  way  af- 
fect the  defendants,  except  in  so  far  as  it  might  throw  light  on 
their  intent  to  waive  the  condition  in  the  contract  requiring  the 
signatures  of  all  parties  thereto.  The  evidence  was  not  prejudicial 
to  appellants,  even  if  improperly  received.  We  have  considered 
all  the  assignments  of  error,  and  have  carefully  examined  the  whole 
evidence;  and,  even  though  the  verdict  of  the  jury  might  be  dif- 
ferent from  that  which  the  court  would  have  found,  yet  the  facts 
are  for  the  jury  to  decide,  and  we  find  in  the  record  sufficient  evi- 
dence to  sustain  the  finding,  if  believed  by  them  to  be  true. 

We  find  no  reversible  error  in  the  record.    The  judgment  and 
order  of  the  trial  court  are  therefore  affirmed. 


HEIMBERGER,  Respondent,  v.  RUDD,  Appellant. 

(138N.  W.  374.) 

1.  Brokers — Right  to  Commission — Procuring  Cause— €k>ntract. 

A  real  estate  broker,  who  procured  a  purchaser  who  entered 
into  a  binding  contract  upon  substantially  the  terms  stipulated 
in  the  employment  contract,  and  was  the  procuring  cause  of 
sale,  was  entitled  to  commission,  though  he  did  not  actually 
bring  the  parties  together,  and  took  no  part  in  drawing  the 
contract  of  sale. 

2.  Brokers — Right  to  Commission — Cliange  in  Terms  of  Sale. 

A  real  estate  broker's  right  to  a  commission  on  sale  of  prop- 
erty to  a  purchaser  whom  he  had  procured  was  not  defeated 
'by  the  fact  that,  without  the  knowledge  or  consent  of  the 
broker,  the  sale  contract  contained  conditions  slightly  different 
from  those  stipulated  for  in  the  -broker's  contract. 
8.     Broker — ^Right   to   Commission — Title   of   Property — Pleading. 

Where  a  binding  sale  contract  had  been  made  between  owner 
and  a  purchaser  procured  by  a  broker,  the  broker's  right  to 
commission  was  not  defeated  by  the  fact  that  the  legal  title 
yet  remained  in  the  owner  and  that  plaintiff  alleged  that  de- 
fendant was  "still  the  owner,"  the  latter  having  merely  failed 
to  convey  under  the  sale  contract. 
19 — Vol.   30,  S.  D. 
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4.  Broker — ^Action    for    Commission — Oral    Contract — Question    for 

Jury. 

A  real  estate  broker's  employment  contract  was  oral;  the 
evidence  as  to  the  contract  was  conflicting.  Held,  the  question 
of  its  terms  was  for  the  jury;  the  rule  that  the  court  shall 
construe  and  determine  meaning  of  a  contract  applying  only  to 
written  contracts. 

5.  Vendor  and  Pnrciiaser— "Option"  Contract— -MntuaUty. 

A  contract  binding  one  party  to  sell  realty  upon  certain 
terms,  and  binding  the  other  party  to  purchase  same  upon  such 
terms,  was  a  "contract  sale,"  and  not  an  "option*'  to  purchase. 
(Opinion  filed   October  25,   1912.) 

Appeal  from  Circuit  Court,  Davison  County.  Hon.  Frank 
B.  Smith,  Judge. 

Action  by  W.  A.  Heimberger  against  Ole  Rudd,  to  recover  a 
commission  on  sale  of  realty.  From  a  judgment  for  plaintiff  and 
from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Preston  &  Wagner,  for  Appellant. 

This  action  was  commenced  before  any  title  papers  were  to 
pass  between  Seigfreid  and  Rudd.  The  contract,  "Exhibit  i/' 
f  folio  i8)  is  an  option  only.  Seigfried  paid  $500  down  to  bind 
the  bargain,  and  the  terms  contained  in  this  option  contract  have 
never  been  carried  out.  (See  paragraph  2  of  plaintiffs  com- 
plaint. Folio  6.)  Seigfried  was  not  to  have  possession  until  No- 
vember 1st,  191  o,  and  then  on  condition  that  he  carry  out  the 
terms  and  conditions  of  the  contract.  Rudd  got  $500  forfeit^ 
money,  which  as  far  as  the  evidence  discloses,  has  been  forfeited, 
and  no  'sale  has  ever  taken  place,  and  Heimberger  thinks  he  has 
earned  $836.00.  He  proceeds  upon  the  theory  that  Rudd  actually 
sold  the  farm  for  $55  per  acre,  when  he  admits  in  his  complaint 
that  Rudd  still  owns  the  land. 

"An  agreement  between  the  owner  of  land  and  another  per- 
'son  whereby,  in  consideration  of  a  sum  paid  to  the  owner,  he  gives 
such  person  an  option  to  purchase  the  land  at  a  stated  price,  with- 
in a  certain  time,  is  not  such  a  sale  of  the  land  as  will  entitle  a 
real  estate  broker  employed  to  sell  the  land,  and  who  introduces 
such  person,  to  the  owner,  to  his  commission."  Dwyer  v.  Ra- 
born,  33  Pac.  350.  (Wash.)  ;  Aigler  v.  Carpenter  Place  Land  Co., 
33  Pac.  593  (Kan.);  Brown  v.  Keegan,  76  Pac.  1056.  (Col.); 
Fox  V.  Denargo  Land  Co.,  86  Pac.  344-346.  (Col.)  ;  Lawrence  v. 
Rhodes,  58  N.  E.  910  (111.) :  Jordy  v.  Salmon,  B.  L.  Co.,  46  So. 
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572;  Parmley  v.  Farrer,  48  N.  E.  693  (111.)  ;  Lawrence  v.  Peder- 
son,  74  Pac.  101 1,  (Wash.)  ;  Walker  on  Real  Estate  Agency,  Sec- 
tion 85. 

Judgment  should  be  directed  for  the  flefendant  under  the 
pleadings,  the  facts,  and  the  law.  We  respectfully  call  attention  to 
Pinch  V.  Anthony,  10  Allen  470;  Dickerman  v.  N.  Y.  Etc.,  R.  Co., 
44  Atl.  228.  (Conn.)  ;  Willoughby  v.  Atkinson,  44  Atl.  612  (Me.)  ; 
Berford  v.  N.  Y.  Iron  Mine,  8  N.  Y.  S.  193;  Lewis  v.  Fox,  54 
Pac.  823.  (Cal.) ;  Lennox  v.  Vandalia  Coal  Co.,  59  S.  W.  24.2. 
(Mo.)  ;  Barker  v.  Prizer,  48  N.  E.  4.  (Ind.)  ;  Meyer  v.  Berlands, 
40  N.  W.  513  (Minn.)  ;  Lawrence  v.  Pederson,  74  Pac.  1013. 

'*An  agreeinent  authorizing  the  sale  of  land  for  an  amount  to 
the  owner,  the  agent  making  the  sale  to  have  as  compensation 
what  he  could  get  above  that  amount,  entitles  him  to  no  pay  for 
making  the  sale,  unless  the  owner  receives  the  net  ainount  stipu- 
lated." Burnett  v.  Potts,  86  N.  E.  258  (111.). 

In  the  case  of  Slayback  v.  Wetzel,  123  S.  W.  982,  the  court 
undertook  to  charge  the  jury  on  the  theory  that  the  agent  was 
entitled  to  his  commission  of  $500  under  the  facts,  and  the  Su- 
preme Court  said  it  was  error.  "A  broker  authorized  to  sell  real 
estate  for  a  'specified  sum  for  commission  in  excess  of  that  sum  is 
authorized  to  make  a  cash  sale  only."  Rake  v.  Townsend,  102 
N.  W.  499,   (la.). 

Until  respondent  establishes  that  the  purchaser,  Seigfried,  was 
able,  ready  and  willing  to  buy  the  land  on  the  terms  which  ap- 
pellant authorized  him  to  sell  the  land  for,  he  cannot  recover  this 
contract  price  of  $5  per  acre.  Rake  v.  Townsend,  102  N.  W.  499 
(la.) ;  Hunt  v.  Tuttle,  no  N.  W.  1026.  (la.)  ;  Ames  v.  Lamont, 
83  N.  W.  780.  (Wis.);  Follinsbee  v.  Sawyer,  51  N.  E.  994  (N. 
Y.) ;  English  v.  William  George  Realty  Co.,  117  S.  W.  996. 
(Tex.)  ;  McArthur  v.  Slauson,  9  N.  W.  784  (W^is.)  Bunks  v. 
Pierce,  80  Pac.  1036.  (Col.)  ;  Ball  v.  Doland,  18  S.  D.  558. 

T.  /.  Spongier,  for  Respondent. 

The  closing  paragraph  of  appellant's  brief  reads  as  follows: 
*'Rudd  still  owns  the  land, — the  proposed  purchaser  only  paid 
Rudd  Five  Hundred  Dollars  ($500),  which  was  forfeited  so  Rudd 
gets  Five  Hundred  Dollars  ($500),  and  the  land  agent  gets  Eight 
Hundred  Thirty-six  dollars  ($836)  if  the  judgment  stands.*^ 

This  assertion  may  be  a  catchy  argument,  but  there  arc  n^^ 
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facts  and  no  evidence  upon  which  to  base  it,  the  trial  Court's  at- 
tention never  was  called  to  such  a  theory,  and  it  never  was  heard 
of  in  the  trial  of  this  action  until  found  in  appellant's  brief  in 
this  Court. 

Charles  M.  Seigfried,  the  purchaser  in  this  case  testified  as 
.follows :  "I  bought  the  land  of  the  defendant  direct.  The  contract 
exhibit  '*i"  was  made  by  the  First  National  Bank  of  Mitchell,  and 
neither  the  plaintiff  nor  Stuck  had  any  part  in  the  making  of  it." 

On  page  i8,  folio  jz  of  appellant's  abstract  the  defendant, 
Ole  Rudd,  testified  in  substance,  that  Seigfried  came  to  his  place 
about  May  20th,  1910,  and  inquired  about  his  farm;  and  that  he 
told  him  he  had  had  it  listed  with  the  plaintiff ;  and  that  about  two 
days  later  Seigfried  and  his  brother  came  back  again;  and  that 
he  and  Charles  M.  Seigfried  agreed  upon  tenns,  and  went  to  the 
First  National  Bank  of  Mitchell,  and  had  the  contract  made,  which 
is  Exhibit  Ur 

Said  contract.  Exhibit  "i,"  is  found  at  page  five  of  appellants' 
abstract,  and  it  is  only  necessary  for  the  court  to  read  the  same 
to  see  that  it  is  a  full  and  complete  contract  of  purchase  and  sale, 
Knding  upon  both  parties  thereto.  Gaines  v.  White,  2  S.  D.  410; 
Dowdell  V.  Comue  and  others,  9  S.  D.  126  and  case  there  cited. 

But  if  a  real  estate  broker  is  employed  to  sell  real  estate,  and 
through  his  efforts  a  purchaser  is  found  and  produced  or  in  any 
manner  brought  to  the  owner  of  the  land  through  his  efforts  and 
the  owner  of  the  land  is  aware  that  such  purchaser  is  his  customer, 
and  a  sale  is  consummated  the  broker  is  entitled  to  his  commis- 
sions. Grieb  v.  Koeffler,  106  N.  \V.  113;  Theobald  v.  Hopkins, 
loi   N,   W.   170;  Oliver  v.  Katz,   in   N.   VV.  509. 

The  general  principles  which  seem  to  be  universally  establish- 
ed by  the  Court  is,  that  where  an  agreement  is  made  between 
a  broker  and  the  owner  of  real  estate  for  the  procurement  of  a 
purchaser,  by  the  broker  that  if  the  broker  is  the  procuring  cause 
in  producing  a  purchaser,  who  purchases  the  real  estate,  the  bro- 
ker is  entitled  to  his  commissions.  Bird  v.  Webster,  107  N.  W. 
2i\  Reed  v.  Haak,  no  N.  W.  130;  McI^ughHn  v.  Wheeler,  i  S. 
D.  498;  Huntimer  v.  Arent,  16  S.  D.  465;  Land  Co.  v.  Bou- 
thien  (S.  D.)  127  N.  W.  546;  Langford  v.  Issenhuth,  (S.  D.), 
133  N.  W.  889,  Ad.  S.  7;  Scott  V.  Clark,  3  S.  D.  486. 

But  we  think  upon  a  careful  reading  of  the  case  of  Waters  v. 
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Dancey,  122  N.  W.  430  (S.  D.),  it  will  be  readily  seen  that  it  is 
in  harmony  with  former  decisions  of  this  Court,  and  with  the  rule 
as  laid  down  by  the  authorities  generally. 

In  this  class  of  cases,  whether  or  not  the  broker  has  procured 
a  purchaser  ready,  able  and  willing  to  purchase  and  whether  or  not 
he  has  so  complied  with  the  terms  of  his  agreement  as  to  be  en- 
titled to  his  commission  is  a  question  of  fact  for  the  jury.  Ewing 
V.  Lunn,  115  N.  W.  527. 

CORSON,  J.  This  is  an  action  by  the  plaintiff  to  recover  of 
the  defendant  a  commission  on  the  sale  of  a  quarter  section  of  land. 
The  action  was  tried  to  a  jury,  and  the  verdict  and  judgment  were 
in  favor  of  the  plaintiff,  from  which  judgment  and  order  denying 
a  new  trial  the  defendant  has  appealed. 

It  is  alleged  in  the  complaint,  in  substance,  that  the  defendant 
is  the  owner  of  a  quarter  section  of  land,  and  that  the  plaintiff  is 
a  real  estate  broker;  that  on  or  about  the  12th  day  of  April,  1910, 
the  plaintiff  entered  into  an  agreement  wherein,  and  by  the  terms 
of  which,  the  defendant  listed  said  described  premises  with  the 
plaintiff  for  sale  at  the  agreed  price  of  $50  per  acre  net  to  the 
defendant,  and  that  the  plaintiff  was  to  have  as  compensation  all 
that  the  same  might  be  sold  for  over  and  above  $50  per  acre ;  that 
it  was  agreed  that  the  price  fixed  should  be  $55  per  acre,  of  which 
the  defendant  was  to  have  $50  per  acre  and  the  plaintiff  $5  per 
acre  as  commrssion ;  that  under  and  by  virtue  of  said  agreement 
the  plaintiff  did  produce  a  purchaser,  C.  M.  Seigfried,  who  subse- 
quently purchased  the  premises  at  $55  per  acre,  making  a  total  of 
$8,800,  of  which  the  plaintiff  claims  to  be  entitled  to  $800,  and 
for  which  he  demanded  judgment. 

The  defendant  in  his  answer  admitted  that  the  plaintiff  was  a 
real  estate  broker,  and  that  the  defendant  was  the  owner  of  the 
premises  described,  and  denied  the  other  allegations  of  the  plain- 
tiff's complaint. 

It  is  disclosed  by  the  undisputed  evidence  that  the  plaintiff, 
on  or  about  April  12,  1910,  called  at  the  residence  of  the  defendant 
and  inquired  if  his  farm  was  for  sale;  that  the  defendant  answer- 
ed that  it  wa~s,  and  that  he  wanted  $50  per  acre  for  the  same ;  that 
he  listed  the  property  with  the  plaintiff  and  gave  him  at  the  same 
time  a  description  of  the  buildings  and  other  improvements  on  the 
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property,  and  it.  was  agreed  that  the  defendant  should  have  $50 
per  acre  net  and  the  crop  for  1910,  and  that  plaintiff  should  have 
all  over  that  sum  that  could  be  obtained  for  the  property,  and  that 
the  defendant  should  make  the  asking  price  $55  per  acre  to  pro- 
tect the  plaintiff  in  his  commission;  that  the  plaintiff  thereupon 
proceeded  to  find  a  purchaser,  and  finally  found  one  Seigfried, 
who  was  looking  for  a  farm,  pointed  out  to  him  the  location  on 
the  map,  gave  him  a  description  of  the  improvements,  character  of 
the  land,  etc, ;  that  on  further  conversations  with  Seigfried  in  re- 
gard to  the  property  the  plaintiff  arranged  to  go  down  with  him 
to  see  the  defendant  and  the  property;  that" he  informed  Rudd  that 
the  parties  he  had  in  view,  and  to  whom  he  expected  to  sell  the 
land,  were  Seigfried  and  his  son,  who  lived  near  Prcsho,  S.  D. ; 
that  a  fevv  days  later  Seigfried  and  his  son  went  to  the  farm  of 
the  defendant,  and  on  the  24th  of  May,  1910,  a  contract  was  en- 
tered into  betw-een  the  defendant  and  Seigfried  by  which  Seig- 
fried agreed  to  take  the  property  at  $55  i>er  acre;  that  the  plain- 
tiff demanded  his  $5  per  acre  commission,  a's  agreed,  which  tho 
defendant  refused  to  pay. 

[1]  While  it  is  true  that  the  plaintiff  did  not  bring  Seig- 
fried and  the  defendant  together,  it  was  quite  clear  from  the  evi- 
dence that  the  plaintiff  by  his  efforts  caused  Sigfried  and  his  son 
to  go  to  the  defendant's  place,  where  the  contract  for  the  sale  was 
consummated,  and  that  the  plaintiff  in  fact  found  a  juirchascr 
ready,  able,  and  wiUing  to  make  a  purchase  of  the  property,  and 
who  entered  into  a  binding  contract  with  the  defendant  to  pur- 
chase the  same  substantially  upon  the  terms  agreed  upon  between 
plaintiff  and  defendant.  We  are* of  the  opinion  therefore,  that  the 
jury  were  fully  warranted,  under  the  evidence,  in  the  finding  that 
plaintiff  was  entitled  to  his  commission  of  $5  per  acre,  as  agreed  to 
by  the  defendant. 

It  is  contended  by  the  appellant  that,  as  the  plaintiff  did  riOt 
actually  bring  the  purchaser  and*  the  defendant  together,  and 
took  no  part  in  the  preparation  and  drawing  up  of  the  contract 
between  Seigfried  and  the  defendant,  which  was,  in  fact,  drawn 
up  by  some  party  in  a  bank  at  Mitchell,  he  was  not  entitled  to  his 
commission.  But  this  contention  is  clearly  too  restricted  a  view  of 
the  rights  of  a  broker  to  his  commission  in  this  class  of  cases. 
It  seems  to  be  a  general  rule  that,  where  an  agreement  is  made  be- 


Digitized  by  VjOOQIC 


Oct.,    1912]  HEIMBERGER  v.  RUDD,  295 

tween  a  broker  and  the  owner  of  real  estate  for  the  securing  of  a 
purchaser  by  a  broker,  if  the  broker  is  the  procuring  cause  in 
producing  a  purchaser,  who  purchases  the  real  estate,  the  broker  is 
entitled  to  his  commission. 

In  Langford  v.  Issenhuth,  28  S.  D.  451,  134  N.  W.  889;  this 
court  held,  as  appears  by  the  headnote:  "A  broker  is  a  procuring 
cause  of  sale  if  he  is  the  original  discoverer  of  the  purchaser,  and 
has  started  negotiations  by  which  a  sale  is  finally  consummat*^:d.*' 
And  this  court,  in  it  sopinion,  quotes  with  approval  the  following 
from  the  case  of  Smith  v.  McGovem,  65  N.  Y.  574,  delining  the 
words  "procuring  cause" :  "It  means  the  original  discovery  of  a 
purchaser  by  the  plaintiff,  and  the  starting  of  a  negotiation 
by  the  plaintiff,  together  with  the  final  closing  by  or  in  behalf  of 
the  defendant  with  the  purchaser  through  the  efforts  of  the  plain- 
tiff'." 

In  Minder  &  Jorgenson  Land  Co.  v.  Brustuen,  26  S.  D.  38, 
127  N.  W.  546,  this  court  held,  as  appears  by  the  headnote:  "A 
real  estate  agent,  who  produces  a  purchaser  with  whom  his  prin- 
cipal enters  into  a  contract,  is  entitled  to  his  commission,  though, 
without  fault  of  his  principal,  the  transaction  is  not  consummated/' 

In  Grieb  v.  Koeffler,  127  Wis.  314,  106  N.  \V.  113,  it  was  held 
by  the  learned  Supreme  Court  of  Wisconsin,  as  appears  by  the 
headnote:  "A  real  estate  broker  is  entitled  to  his  commissions  for 
finding  a  purchaser  if,  through  his  efforts,  a  purchaser  is  found 
within  the  time  limited,  or,  in  the  absence  of  a  limitation,  within 
a  reasonable  time;  and  it  is  not  necessary  that  he  should  bring  the 
purchaser  to  the  owner." 

In  Reade  v.  Haak,  147  Mich.  42,  no  X.  W.  130,  the  Supreme 
Court  of  ^Michigan  held,  as  appears  by  the  headnote:  "Where  brok- 
ers were  to  receive  commissions  for  procuring  a  purchaser  at  a 
price  satisfactory  to  the  principal,  they  were  bound,  as  a  condition 
of  their  right  to  demand  commissions,  to  bring  the  buyer  and  sell- 
er to  an  agreement,  but  it  was  not  necessary  that  they  should  con- 
clude the  sale  in  person;  it  being  sufficient  if  their  efforts  were 
the  procuring  cause  of  the  sale."  See  Huntemer  v.  Arent,  16  S. 
D.  465,  93  N.  W.  653;  Scott  v.  Clark,  3  S.  D.  486;  54  N.  W^  538. 

It  is  clear  from  the  evidence  in  the  case  at  bar  that  the  plain- 
tiff found  the  purchaser  for  the  defendant's  property,  resulting 
in  the  contract  of  sale  of  the  property  by  the  defendant  to  the 
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purchaser  so  procured  by  the  plaintiff;  that  he  was  the  original 
discoverer  of  the  purchaser,  Seigfried,  and  started  the  negotiations 
resulting  in  the  sale  of  the  property  to  him. 

[2]  It  is  further  contended  by  the  appellant  that  in, the  al- 
legad  sale  of  the  property  by  the  defendant  so  Seigfriend  there  was 
a  change  made  in  the  terms  of  the  sale  from  that  orig^ally  pro- 
posed by  the  defendant's  agreeing  to  give  the  purchaser  one-third 
of  the  corn  crop  for  the  years  1910;  but  this  was  a  change  in 
the  terms  that  the  defendant  had  a  right  to  make,  and  did  not 
affect  his  liability  to  the  plaintiff  for  the  commission  agreed  upon. 
Huntemer  v.  Arent,  supra. 

[3]  It  is  further  contended  by  the  appellant  that  it  is  alleg- 
ed in  the  complaint  that  the  defendant,  at  the  time  the  action  was 
instituted  (the  loth  of  August,  1910),  was  the  owner  of  the  pro- 
perty; and  therefore,  there  being  no  sale  of  the  property,  the 
plaintiff  was  not  entitled  to  recover  his  commissions  in  this  action. 
While  it  is  true  it  is  alleged  in  the  complaint  that  "the  defendant, 
Ole  Rudd,  was  and  still  is  the  owner,"  and  that  this  allegation 
in  the  complaint  was  strictly  true  at  the  time,  as  the  defendant  had 
not  conveyed  the  property  to  Seigfried,  the  purchaser,  yet  it  affirm- 
atively appears  from  the  complaint  and  evidence  in  the  case  that 
the  defendant  had  entered  into  a  binding  contract  to  sell  the  pro- 
pery  to  Seigfriend  upon  terms  and  conditions  substantially  as  speci- 
fied in  said  cotnract ;  and  hence  the  fact  that  the  legal  title  to  the 
propery  still  remained  in  the  defendant  did  not  prevent  the  plain- 
tiff from  recovering  his  commission.  Plaintiff's  right  to  his  com- 
mission was  not  in  any  manner  affected  by  the  delay  contracted  for 
by  the  defendant  in  the  execution  of  his  deed  of  conveyance  and 
the  transfer  of  the  possession  of  the  property  to  the  purchaser, 
Seigfried.  By  the  terms  of  the  contract,  introduced  in  evidence, 
between  the  defendant  and  Seigfried,  it  is  stipulated  that  certain 
payments  should  be  made  on  the  ist  of  September,  1910,  and 
mortgage  and  notes  executed  by  Seigfried  and  his  wife  for  the 
balance,  and  that  possession  should  be  transferred  to  them  by  the 
defendant  on  November  ist,  and  that  the  defendant  would  re- 
tain all  the  crop,  except  one-third  of  the  corn  crop.  When  the 
plaintiff  had  procured  the  purchaser,  he  had  complied  with  the 
terms  of  his  contract  with  the  defendant,  and  had  properly  left  the 
defendant  and  the  proposed  purchaser  to  make  such  terms  in  con- 
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eluding  the  contract  as  the  defendant  might  deem  proper;  and  so 
long  as  the  defendant  secured  $55  an  acre  for  his  land  from  the. 
purchaser  procured  by  the  plaintiff,  the  plaintiff  had  earned  his 
commission,  and  was  entitled  to  recover  the  same. 

[4]  It  is  further  contended  by  the -appellant  that  by  the  terms 
of  the  agreement  between  the  ■  defendant  and  the  plaintiff,  when 
the  plaintiff  was  employed  to  procure  a  purchaser  for  the  farm,  it 
was  contemplated  that  the  sale  should  be  for  cash,  and  that  the 
time  had  expired  which  the  plaintiff  was  to  have  in  which  to  find 
a  purchaser.  But  the  plaintiff  testified  that  no  time  was  agreed 
upon  in  which  he  was  to  make  the  sale,  and  that  the  only  con- 
dition as  to  payment  was  that  the  defendant  should  get  as  much 
money  as  possible  on  the  sale  and  a  mortgage  for  the  balance.  It 
is  true  there  was  some  conflict  in  the  evidence  as  to  the  time  the 
plaintiff  should  have  in  which  to  find  a  purchaser;  but,  as  the 
contract  wa^  oral,  the  question  as  to  what  the  terms  of  the  con- 
tract really  were  was  for  the  jury  to  determine.  Where  the  con- 
tract is  oral,  the  questions  as  to  its  terms  are  left  to  the  deter- 
mination of  the  jury.  It  is  only  where  the  contract  is  in  writing 
that  the  court  is  authorized  to  construe  the  same  and  determine 
the  meaning  of. the  contract.  The  jury,  having  found  a  verdict, 
therefore,  in  favor  of  the  plaintiff,  necessarily  found  that  the  con- 
tract was  as  testified  to  by  the  plaintiff;  and  the  finding  is  con- 
clusive upon  this  court.  We  must  presume,  as  the  charge  of  the 
court  is  not  in  the  record,  that  the  court  correctly  instructed  the 
jury  as  to  the  law  applicable  to  the  case. 

The  further  contention  of  the  appellant  that  the  change  made 
in  the  contract  with  Seigfried,  that  he  was  to  have  one-third  of 
the  corn  crop,  had  the  effect  of  relieving  the  defendant  from  any 
liability  to  the  plaintiff  under  the  contract  made  by  him  with  the 
plaintiff  is  clearly  untenable,  as  such  a  change  in  the  contract  by 
the  defendant  did  not  affect  the  right  of  the  plaintiff  to  recover  in 
the  action,  as  this  stipulation  was  made  in  the  contract  between  the 
defendant  and  Seigfried  under  the  rights  remaining  in  an  owner, 
and,  so  far  as  the  record  discloses  was  made  without  the  knowledge 
or  consent  of  the  plaintiff.  The  contract  entered  into  by  the  de- 
fendant with  Seigfried,  the  purchaser  who  had  been  produced  by 
the  plaintiff,  and  substantially  upon  the  terms  agreed  to  between 
the  defendant  and  the  plaintiff,  clearly  entitled  the  plaintiff  to  his 
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commission ;  and  the  fact  that  the  defendant  made  a  slight  change 
in  the  tenn-s  of  the  contract  between  him  and  Seigfried  would  not, 
in  our  opinion,  deprive  the  plaintif?  of  the  right  to  his  commission. 
If  the  seller  of  property  could,  by  a  slight  change  in  the  terms  of  i 
contract  of  sale  between  himself  and  the  purchaser,  deprive  a  brok- 
er of  his  commission,  it  would  afford  such  seller  of  property  an  easy 
means  of  defrauding  the  brokers  employed  by  them  to  find  pur- 
chasers out  of  the  commissions  earned  by  them.  In  our  view  of 
the  law,  when  a  broker  has  produced  a  i>urchaser  ready,  able 
and  willing  to  purchase  the  property  upon  substantially  the  terms 
agreed  upon  between  the  seller  and  the  broker,  and  a  contract  i= 
entered  into  between  the  seller  and  the  purchaser  substantially  in 
accordance  with  the  term-s  of  the  contract  between  the  seller  and 
the  broker,  the  broker  is  entitled  to  his  commission,  notwithstand- 
ing the  fact  that  the  seller  may,  in  his  contract  with  the  purchaser, 
make  some  slight  change  in  the  conditions  stipulated  in  the  con- 
tract between  the  seller  and  the  broker. 

[5]  It  is  further  contended  by  the  appellant  that  the  con- 
tract entered  into  between  the  defendant  and  Seigfried  was  an 
option  contract,  and  that  therefore  there  was  no  contract  of  sale 
entered  into  binding  upon  the  purchaser;  but  this  contention  is 
clearly  untenable,  as  the  contract  was  a  mutal  contract,  and  not  an 
option  contract,  as  the  purchaser,  as  well  as  the  defendant,  was 
bound  by  the  terms  of  the  same.  The  material  parts  of  the  con- 
tract are  as  follows :  "*  *  *  Said  party  of  the  first  part  has 
this  day  sold  *  *  *  (describing  the  property)  for  the  -sum  of 
$8,800.00  upon  the  following  terms  and  conditions,  to-wit :  $500.00 
cash,  the  receipt  of  which  is  hereby  acknowledged.  $2,000.00  to  be 
paid  in  cash  Sept.  ist,  1910.  For  the  balance  of  $6,300.00  the  said 
second  party  will  give  a  note  for  like  amount,  signed  by  himself 
and  wife.  *  *  *  It  is  agreed  that  the  said  first  party  shall  re- 
tain all  of  the  crop  with  the  exception  of  a  one-third  of  the  corn 
crop.  '{^  *  *  It  is  mutually  agreed  that  the  possession  of  the 
above-described  land  shall  be  given  the  said  second  party  Novem- 
lier  Tst,  1910,  provided  the  terms  of  this  contract  have  been  com- 
plied with.  The  said  second  party  agrees  to  purchase  *  *  * 
(the  property)  for  the  sum  of  $8,800.00.  and  to  pay  for  the  same 
at  the  time  and  in  the  manner  described  above.     '"''     *     *." 

It  will  thus  be  seen  that  Seigfriend  binds  himself  "to  purchase 
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*  *  *  for  the  sum  of  $8,800.00,  and  to  pay  for  the  same  at  the 
time  and  in  the  manner  described  above."  In  21  A.  &  E.  Enc.  of 
Law  an  option  is  thus  defined :  *'An  option  is  a  right  acquired  by 
contract  to  accept  or  reject  a  present  offer  within  a  limited  or 
reasonable  time  in  the  future."  A  note  on  the  same  page  gives 
the  following  definition  of  an  option,  as  quoted  from  the  case  of 
Black  V.  Maddox,  104  Ga.  157,  30  S.  E.  723;  "The  obligation  by 
which  one  binds  himself  to  sell,  and  leaves  it  discretionary  with 
the  other  party  to  buy,  is  what  is  termed  in  law  an  option,  which 
is  simply  a  contract  by  which  the  owner  of  property  agrees  with 
another  person  that  he  shall  have  the  right  to  buy  the  property  at 
a  fixed  price  within  a  certain  time" — citing  Ide  v.  Leiser,  10  ^lont. 
5,  24  Pac.  695,  24  Am.  St.  Rep.  17. 

It  will  be  seen  therefore,  that  the  contract  in  the  case  at  bar 
was  clearly  a  mutual  contract,  enforceable  by  both  parties,  an! 
not  an  option  contract. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  and  order  denying  a  new  trial  are  affirmed. 


STATE,  Respondent,  v.  PRICE,  Appellant. 
(138  N.W.  14.)       -     • 

Criminal    Law — Review — ^Re  ord — Instructions — ^Duty    to    Return 
Verdict. 

Where,  en  appeal  from  a  judgment  and  an  order  denying  a 
new  trial,  on  a  record  involving  instructions  of  trial  court,  but 
the  evidence  and  instructions  are  not  brought  up,  it  will  be 
presumed  that  the  evidence  sustains  the  verdict,  and  that  the 
record  was  clear  enough  to  warrant  the  trial  court  in  making 
the  statements  it  did  concerning  the  duty  of  the  jury  to  find 
some  verdict. 
CYiminal   Ijaw — Instructions — Coercion   of  Jury. 

Where,  in  a  prosecution  for  assault  v/ith  intent  to  kill,  V.io 
jury  having  been  out  all  night  returned  into  court  and  asked 
for  instructions  regarding  the  punishment,  the  court  instructed 
on  that  question,  and  that  it  was  their  duty  to  bring  in  one  of 
four  verdicts  previously  submitted  by  the  court,  that  while  the 
court  did  not  intimate  in  the  slightest  degree  what  the  verdict 
should  be  nor  what  kind  of  verdict  should  be  returned,  it  was 
not  ri^ht  for  them  to  disagree;  that  while  every  man  has  a 
right  to  his  opinion,  he  should  consider  that  he  might  be  mis- 
taken one  way  or  the  other,  that  the  court  expected  verdicts 
in  this  court  and  had  been  in  the  habit  of  getting  them;  held 
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such  instruction  did  not  amount  to  coercion  or  to  advising  the 
jury  that  it  was  the  duty  of  a  minority  to  unite  with  the  ma- 
jority. 

(Opinion  filed  October  25,   1912.) 

Appeal  from  Circuit  Court,  Meade  Couqty,  Hon.  William 
G.  Rice,  Judge. 

The  defendant,  George  Rice,  was  convicted  of  assault;  and 
from  a  judgment  on  the  verdict  and  from  an  order  den}'ing  a 
new  trial,  he  appeals.     Affirmed. 

Harry  P,  Afwater,  for  Appellant. 

The  fourth  subdivision  of  Sec.  430,  Code  Crim.  Proc.  is: 
"When  the  verdict  has  been  decided  by  lot  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors." 

It  is  the  contention  of  the  appellant  in  this  case  that  the  ver- 
dict found  by  the  jury  was  not  arrived  at  in  a  manner  that 
afforded  a  fair  expression  of  the  opinion  on  the  part  of  all  the 
jurors.  The  jurors  had  retired  during  the  afternoon  of  the  day 
before,  and  had  been  kept  in  the  jury  room  during  the  entire  night, 
and  until  ten  o'clock  of  the  following  morning  had  fiailed  to  reach 
a  verdict.  They  were  then  brought  into  Court,  when  the  Court 
instructed  them,  as  complained  of. 

In  twenty  minutes  the  j-urors  returned  a  verdict  of  guilty. 
Under  our  jury  system  the  juror  takes  a  solemn  oath  to  return 
a  true  verdict  according  to  the  evidence  as  he  views  it.  The  de- 
fendant is  entitled  to  have  a  fair  expression  from  each  and  every 
jur)mian.  A  minority  of  a  jury  may  as  likely  be  right  as  a  major- 
ity, and  a  defendant  has  the  right  to  th»  fair  expression  of  the 
opinion  of  the  minority  as  well  as  the  majority.  Blind  passion  may 
govern  the  majority  and  affect  it's  opinion,  and  it  has  often  been 
the  case  that  the  calm,  reasoning  minority  upon  a  jury  have  been 
able  to  prevent  serious  miscarriage  of  justice,  and  we  believe  that 
the  instruction  thus  given  by  the  Court  was  in  effect  that  the 
minority  must  agree  with  the  majority.  If  the  Court  had  added 
that  it  might  also  be  the  duty  of  the  majority  to  consider  whether 
or  not  the  minority  might  be  correct  the  instruction  would  have 
hung  at  even  balance  between  the  defendant,  and  the  State,  and 
the  instruction  would  not  have  been,  as  -we  now  contend,  a  clear, 
'Straight  instruction  to  the  minority  to  agree  with  the  majority. 
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Courts  should  weigh  their  words  in  instructing  a  jury.  State 
V.  Williams,  17  Cal.,  147. 

In  the  case  of  State  v.  Place,  decided  by  this  Court  May  9th, 
1906,  reported  20th  S.  D.  489,  107  N.  W.  829,  this  court  passed 
upon  the  question  here  invdved.  State  v.  Bybee,  17th  Kansas, 
462;  People  V.  Sheldon,  156,  New  York,  268,  soth  N.  E.,  840, 
66th  Am.  State  Rep.  564;  The  Green  v.  Telfair,  nth  How.  Pr., 
260;  Slater  v.  Meade,.  53rd  How.  Pr.,  59;  Goodsell  v.  Sealey,  46th 
Mich.,  623,  loth  N.  W.,  44,  41st  Am.  Rep.,  183;  Mahoney,  et  al 
V.  San  Francisco  &  S.  M.  Railway  Co.,  no  Cal.,  471,  42nd  Pac, 
968;  St.  Louis  and  S.  F.  R.  Co.  v.  Bishard,  147  Fed.  496;  Allis 
V.  United  States,  155  U.  S.  wj,  123,  15th  Sup.  Ct.  36,  39th  L. 
Ed.  91 ;  Allen  v.  United  States,  164  U.  S.  492,  501,  17th  Sup. 
Ct.,  154;  Burton  v.  United  States,  196,  U.  S.,  283,  307,  25th  Sup. 
Ct.,  243;  the  law,  as  laid  down  in  the  i6th  Am.  and  Eng.  Encyc. 
of  Law,  522,  (1st  Ed.)  ;  Cranston,  administrator,  v.  New  York 
Central  and  H.  R.  R.  Co.,  103  N.  Y.  614,  9th  N.  E.  500;  38th 
Cyc,  under  the  head  of  trials,  at  page  1858;  Miller  v.  'Miller, 
41st  Atl.,  247;  Sergeant  v.  Lawrence,  40th  S.  W.,  1075;  McPeak 
V.  Missouri  Pacific  Railway  Co.,  30th  S.  W.,  170;  38  Cyc,   1859, 

Royal  C.  Johnson,  Attorney  General,  M.  Harry  O'Brien,  As- 
sistant Attorney  General,  and  Claude  C  Gray,  Staters  Attorney, 
for  Respondent. 

Instructions  to  the  jury  must  be  considered  as  a  whole,  and 
an  isolated  sentence  containing  an  erroneous  statement  of  the  law, 
but  which,  when  taken  with  the  rest  of  the  charge,  cannot  have 
misled  the  jury,  is  harmless  error  and  does  not  warrant  reversal. 
Hills's  Dakota  Digest,  Vol.  i,  "Error  and  Appeal,"  Sections  832- 
6;  Hills  Dakota  Digest,  Vol.  2,  "Error  and  Appeal,"  Sections  450- 
2. 

The  contention  is  strongly  supported  by  the  case  of  U.  S. 
V.  Ingham,  97  Fed.  935;  Carlisle  v.  State  (Texas  Cr.  App.)  56  S. 
W.  365;  State  V.  Tarlton,  22  S.  D.  495;  n8  N.  W.  706;  38  Cyc. 
1854;  Doty  V.  Smith,  80  Conn.,  245,  87  Atl.  885;  State  v.  Pierce, 
136  Mo.  34,  37  S.  W.  815;  German  Sav.  Bank  v.  Citizens  Natl. 
Bank,  loi  Iowa,  530,  70  N.  W.  869;  State  v.  Daugherty,  106 
Mo.  182,  17  S.  W.  303;  East  Tenn.  Ry.  Co.  v.  Winters,  85 
Tenn.  240,  i  S.  W.  790;  Odette  v.  State,  91  Wis.  258,  62  N. 
W.    1054;    State    V.    Lawrence,    38    Iowa,    51;    So.    Ry.    Co.    v. 
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Flemming,  lo  Ga.  921  :  Ccm.  v.  Kelley,  165  Mass.  175,  42  X.  E. 
573;  Johnson  v.  State,  60  Ark.  45,  28  S.  \V.  792;  State  v.  Gorham 
(Vt.)   31  Atl.,  845;  II  Am.  &  Eng.  Ann.  Cases,  1131-36. 

WHITING,  J.  This  is  an  appeal  from  a  judgment  and  an 
order  refusing  a  new  trial.  It  appears  that  the  jury  were  in- 
structed and  retired  in  the  afternoon  and  the  next  morning  re- 
turned into  court  and  asked  for  instructions  regarding  the  punish- 
ment in  cases  of  the  character  of  that  on  trial.  The  court  pro- 
ceeded to  instruct  the  jury  upon  the  question  of  punishment  and 
then  instructed  them  further,  as  follows:  ''It  is  the  duty  of  jurors 
to  return  a  verdict.  The  court  does  not  intimate  to  you  in  the 
slightest  degree  what  your  verdict  shall  be.  I  have  submitted 
four  verdicts  to  you — one  of  assault  with  intent  to  kill ;  one  of  as- 
sault with  intent  to  do  bodily  harm ;  one  of  assault  and  battery, 
and  one  of  not  gifilty.  It  will  be  your  duty  to  return  one  of  those 
verdicts.  I  do  not  say  what  kind  of  verdict ;  that  is  for  you.  This 
thing  of  jurors  sitting  in  a  case  and  going  out  and  can't  agree  is 
not  right.  Every  man  has  a  right  to  his  opinion,  but  he  has  the 
right  to  consider  that  he  might  be  mistaken  one  way  or  the  other, 
and  I  expect  verdicts  in  this  court,  and  I  have  been  in  the  habit  of 
getting  verdicts.  All  I  expect  is  a  verdict."  This  instruction  was 
excepted  to,  "for  the  reason  that  the  same  amounted  to  coercion 
and  amounted  to  telling  the  jury,  or  those  who  had  not  agreed 
upon  a  verdict,  that  it  was  their  duty  to  unite  with  the  majority 
of  the  members  of  the  jury  in  returning  a  verdict,  and  amounted 
to  a  coercion  of  the  jury  upon  the  part  of  the  court."  It  is  owing, 
to  the  giving  of  this  instruction  that  appellant  seeks  a  reversal 
of  the  judgment  and  order. 

[i]  The  instructions  given  upon  the  preceding  day  and  the 
evidence  received  upon  the  trial  are  not  before  us,  and  we  must 
presume  that  the  evidence  was  sufficient  to  support  the  verdict 
reached.  Certainly  an  appellate  court  'should  decline  to  reverse  a 
cause  for  even  a  clear  error,  where,  from  the  whole  record,  it  is 
apparent  that  the  jury  could  not  fairly  have  reached  a  different 
verdict.  Furthermore,  without  the  evidence  before  us,  we  cer- 
tainly should  presume  that  the  record  was  so  clear  as  to  warrant 
the  trial  court  in  making  the  statements  it  did  if  such  statements 
could  ever  be  warranted.  State  v.  Kinnev,  21  S.  D.  390,  113  N. 
W.  yy. 
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[2]  We  are  unable  to  agree  with  appellant  in  his  contention 
that  the  instructions  amounted  to  coercion  or  to  the  advising  of 
the  jury  that  it  was  the  duty  of  a  minority  to  unite  with  the  ma- 
jority. We  fail  to  see  any  element  of  threat.  It  is  far  different 
from  a  case  where  a  court  instructs  a  jury  that  it  will  be  kept  out 
until  it  agrees.  At  the  very  most,  the  court  merely  intimated  that 
it  believed  the  evidence  of  such  a  nature  that  the  jury  ought  to  be 
able  to  agree,  and  advised  it  that  the  judge  expected  a  verdict. 
There  was  no  intimation  of  what  the  verdict  should  be,  in  fact, 
the  court  expressly  advised  the  jury  that  it  "does  not  intimate  to 
you  in  the  slightest  degree  what  your  verdict  shall  be."  Is  it  not 
the  duty  of  a  jury  to  reach  a  verdict  in-  a  clear  case,  and  has  not 
the  court  a  right  to  expect  a  verdict  in  such  a  case?  Undoubted- 
ly this  was  such  a  case.  Presumably  the  instructions  in  relation 
to  punishment  removed  all  differences  that  had  arisen  in  the  minds 
of  the  several  jurors.  The  following  from  the  opinion  in  Odette 
V.  State,  90  Wis.  258,  62  N.  W.  1054,  is  directly  applicable  to  the 
instruction  complained  of:  "After  the  jury  had  been  out  for  some 
time  and  failed  to  agree,  they  were  brought  into  court  and  inform- 
ed by  the  court,  in  effect,  that  they  ought  not  to  stand  out  in  an 
unruly  and  obstinate  way,  but  should  reason  together  and  talk  over 
the  existing  differences,  if  any,  and  harmonize  the  same,  if  possi- 
ble; that  it  was  their  duty  to  meet  the  testimony  in  a  spirit  of 
fairness  and  candor  with  each  other,  and  not  to  stand  back  ob- 
stinately, but  to  reason  together  and  apply  the  law  as  given  by  the 
courts  to  the  facts  in  the  case,  and  arrive  at  some  kind  of  a  verdict ; 
that  if  they  wanted  no  enlightment  upon  the  law  in  the  case, 
then  they  might  return  to  their  room  and  continue  to  deliberate 
upon  the  issues  until  they  had  arrived  at  a  verdict.  We  do  not 
think  this  can  be  fairly  construed  as  a  threat  that  the  jury  would 
not  be  discharged  until  they  had  agreed.  It  was  merely  express- 
ing the  usual  expectation  that  they  would  agree.  It  was  for  that 
purpose  that  the  jury  returned  to  their  room.  The  mere  fail- 
ure of  the  court  to  discharge  the  jury  when  they  thus  came  in,  or 
telling  them  that  it  was  their  duty  to  use  every  reasonable  effort  ' 
to  come  to  an  agreement,  as  indicated,  was  not  error."  In  Moore 
v.  Platteville,  78  Wis.  644,  47  N.  W.  1055,  the  same  court  sus- 
tained an  instruction  containing  the  following:  "The  court  ex- 
pected them,  when  they  again  returned  to  the  courtroom,  to  have 
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agreed  upon  a  verdict."  See  also,  Jdinson  v.  State,  60  Ark.  45, 
28  S  W.  792;  People  V.  Stock,  i  Idaho,  218;  German  Sav.  Bk.  v. 
Citizens'  Nat.  Bk.,  loi  Iowa,  530,  70  N.  W.  769,  63  Am.  St.  Rep. 

399- 

The  judgment  and  order  appealed  from  are  sustained. 


STATE  ex  rel.  KRONSCHNABEL  v.  TAYLOR,  Judge. 
(138  N.  W.  372.) 

1.  Special  Proceeding — Jnry  Trial — ^Removal  of  Dependent  Children 

— Couftinoance-— Jurisdiction. 

A  proceeding  under  Pol.  Code,  Sections  3205-3214,  for  re- 
moval of  dependent  or  neglected  children  to  homes  for  depend- 
ent children,  is  a  special  proceeding  governed  by  provisions  of 
that  chapter,  and  not  an  action  under  Code  Civ.  Proc,  Sec.  244, 
authorizing  court  to  call  a  jury  to  try  certain  issues  triable  to 
the  court;  and  beld,  the  court  in  such  a  proceeding  has  no  auth- 
ority to  call  a  jury,  and  a  continuance  to  allow  a  jury  trial  is 
without  legal  authority. 

2.  Mandamus — ^Excess  of  Judicial  Authority — ^Remedy  by  Appeal. 

Where  the  court,  in  proceedings  under  Sees.  3205-3214,  Pol. 
Code,  for  removal  of  dependent  or  neglected  children  to  home 
for  dependent  children,  without  legal  authority  continued  pro- 
ceedings to  allow  a  jury  trial,  the  petitioner,  entitled  to  a 
speedy  determination  of  the  /i)roceedings  for  protection  of  state 
and  the  child,  had  no  adequate  remedy  by  appeal,  and  man- 
damus lies  to  require  the  court  to  proceed  and  try  the  issues 
without  a  jury. 

(Opinion  filed  November  12,  1912.) 
Mandamus  by  the  State,  on  the  relation  of  Frank  C.  Kron- 
schnabel,  against  Alva  E.  Taylor,  as  Judge  of  the  Circuit  Court 
in  and  for  the  Ninth  Judicial  Circuit,  requiring  defendant  to  pro- 
ceed and  try  the  issues  of  fact  raised  in  a  special  proceeding. 
Writ  issued. 

Morris  &  Morutrty,  and   Crawford  &  Warren,  for  Relator. 
Gardner  &  Churchill,  C,  A.  Kelley  and  Wm,  Issenhuth,  for 
Defendant. 

Mandamus  should  not  issue  in  this  case  for  the  reason  that 
it  does  not  appear  that  the  relator  is  clearly  entitled  to  the  relief 
sought,  nor  that  a  plain  duty  of  the  defendant  has  been  violated 
to  the  substantial  injury  of  the  relator  or  the  public  nor  that  in- 
justice or  irreparable  wrong  will  result  from  the  denial  of  the 
writ:     Bailey  v.  Lawrence   County,  2   S.   D.   533;    State  ex   rel. 
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Dakota  Central  Telephone  Company  v.  City,  of  Huron,  23  S.  D. 
153,  120  N.  W.  ^oo8;  State  ex  r^l.  Davis  v.  Willis,  (N.  D.)   124' 
N.  W.  706;  State  ex  rel.  City  of  Minot  v.  Willis,   (N.  D.)    118 
N.  W.  820;  Territory  ex  rel  Wallace  v.  Woodbury,  (N.  D.)  44. 
N.  W.  1070;  Braun  v.  Campbell,  (Wis.)  119  N.  W.  112. 

The  child.  Celeste  Issenhuth,  whose  welfare  is  the  chief  con- 
cern of  the  court  in  this  case,  is  in  safe  and  suitable  custody  and 
no  harm  or  injury  can  result  to  anyone  from  the  order  of  the 
defendant  herein  continuing  the  case  of  State  ex  rel.  Kronschnabel 
to  the  January,  1913,  term  of  court. 

The  defendant  assumed  jurisdiction  of  the  matters  presented 
before  him  below,  considered  the  law  and  the  facts  presented  be- 
fore him  and  rendered  a  decision  thereon.  Mandamus  will  not  lie 
to  review  that  decision  or  to  control  the  discretion  vested  in  the 
defendant.  State  ex  rel.  Koontz  v.  Brown,  (S.  D.)  125  N.  W. 
294;  Vilas  v.  Circuit  Ct,  (S.  D.)  123  N.  W.  841;  Stephens  v. 
Jones,  (S.  D.)  123  N.  W.  705;  Farnham  v.  Colman,  19  S.  D. 
342;  Sawyer  v.  Mayhew,  10  S.  D.  18;  Stockwell  v.,  Crawford, 
(N.  D.)  130  N.  W.  225;  Terr,  ex  rel.  Gramburg  v.  Nolin,  (Dak) 
20  N.  W.  430;  State  v.  Dist.  Ct.,  (N.  D.)  100  N.  W.  248; 
Aldrich  v.  Superior  Ct.,  (Cal.)  66  Pac.  846;  State  v.  Second 
Judicial  Dist.  Circuit,  (Cal.)  66  Pac.  352;  Ex  parte  Brown,  116 
U.  S.  401,  29  Law  Ed.  676;  Spelling,  **Inj unction  and  Extra- 
ordinary Remedies,"  Sec.   1384  to  1389. 

In  the  case  of  State  ex  rel.  Kronschnabel  v.  Issenhuth,  out 
of  which  this  proceeding  grows,  the  defendant  in  this  case 
assumed  jurisdiction  and  exercised  his  discretion  to  prevent  in- 
jury or  harm  and  at  the  same  time  to  protect  the  rights  of  all 
parties,  the  defendant  John  Issenhuth  as  well  as  the  petitioner. 
He  issued  his  citation  immediately  upon  the  filing  of  a  petition 
requiring  the  defendant  to  appear  in  the  minimum  time  allowed 
by  statute;  he  tpok  immediate  custody  of  the  child,  Celeste  Issen- 
huth, and  is  still  keeping  her  in  a  home  and  school,  the  fitness  and 
character  of  which  is  unchallenged  by  relator  herein,  and  at  no 
expense  to  anyone,  save  John  Issenhuth;  he  considered  and  over- 
ruled a  demurrer  to  the  petition,  requiring  the  pleadings  to  be  made 
more  definite  and  certain  by  an  amendment  and  denied  the  motion 
of  the  defendant  John  Issenhuth,  for  time  in  which  to  answer,  re- 
20 — Vol.   30.  S.  D. 
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quiring  him  to  answer  forthwith ;  in  the  exercise  of  a  sound  discre- 
tion and  in  view  of  the  grave  and  revolting  nature  of  the  charges 
made  in  the  petition,  he  called  to  his  aid  a  jury  to  make  advisory 
findings  upon  the  issues  of  fact  involved  and  finally  upon  showing 
that  the  defendant  John  Issenhuth  was  unable  after  the  exercise 
of  due  diligence  to  secure  attendance  of  material  witnesss  in  time 
for  trial  at  the  October,  1912,  term  of  the  circuit  court  in  Beadle 
county,  continued  the  case  to  the  second  day  of  the  January, 
191 3>  term.  Of  these  rulings  and  orders  some  were  in  favor  of 
petitioner  and  as  to  these  he  cannot  complain.  Some  may  even  be 
erroneous,  but  as  to  these,  relator  has  a  plain  and  adequate  remedy 
by  appeal  and  mandamus  will  not  lie  to  take  the  place  of  such 
appeal.  There  is  no  question  but  that  all  were  made  in  good 
faith  in  exercise  of  a  discretionary  authority  vested  in  the  de- 
fendant and  there  is  no  showing  that  wrong  or  injury  in  the 
slightest  degree  has  followed  or  will^follow  from  the  order  of  the 
defendant  continuing  said  case  to  the  January,   1913,   term. 

The  duties  of  the  defendant  in  passing  upon  questions  sub- 
mitted to  him  were  judicial  and  not  subject  to  review  by  man- 
damus. Stephens  v.  Jones,  (S.  D.)  123  N.  W.  705;  Terr.  v.  Now- 
lin,  (Dak.)  20  N.  W.  430;  Vilas  v.  Circuit  Ct.,  (S.  D.)  123  N. 
W.  841. 

WHITING,  J.  This  is  an  original  proceeding  seeking  the 
mandate  of  this  court  requiring  the  defendant,  as  judge  of  the 
circuit  court  in  an  for  Beadle  county,  to  proceed  and  try  the 
issues  of  fact  raised  in  a  special  proceeding  brought  in  such 
court.  The  facts  are  undisputed.  The  present  relator  filed  in  the 
•said  circuit  court  on  August  5,  191 2,  a  petition  under  the  pro- 
visions of  chapter  28,  PoHtical  Code.  In  said  petition  it  was  al- 
leged that  one  John  Issenhuth  had  in  his  care,  as  his  adopted 
daughter,  one  Celeste  Issenhuth,  a  child  of  some  eleven  years  of 
age,  and  that  he  had  been  guilty  of  certain  wrongful  conduct  such 
as  to  render  him  wholly  unfit  to  have  the  care  and  custody  of 
•such  child.  The  petitioner  asked  that  the  custody  of  such  child  be 
taken  from  Issenhuth,  and  given  to  a  society  incorporated  under 
the  laws  of  this  state  for  the  puipose  of  securing  homes  for 
children.  An  order  was  issued  requiring  said  Issenhuth  to  show 
cause  why  'such  petition  should  not  be  granted.     Uixm  the  return 
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day  of  such  order,  August  lo,  191 2,  Issenhuth  was  required  to 
answer.  Hie  then  demanded  a  jury  trial  of  the  issues  of  fact 
raised  by  the  petition  and  ans-wer.  This  demand  was  resisted, 
but  the  said  court,  the  defendant  herein  presiding,  made  an  order 
granting  a  jury  trial  and  continued  the  cause  to  the  October,  1912, 
term  of  said  court,  "for  the  purpose  of  submitting  certain  issues 
of  fact  to  a  jury  for  trial."  During  said  October  term,  Issenhuth 
asked  for  a  continuance  of  said  proceeding  for  a  time  sufficient 
•to  allow  him  to  procure  the  presence  of  certain  witnesses.  All 
jury  cases  for  said  term  had  been  disposed  of  and  the  court  con- 
tinued the  hearing  of  said  proceeding  to  the  January,  191 3,  term 
of  said  court  No  claim  is  made  that  a  continuance  of  the  length 
of  either  continuance  granted  was  necessary  in  order  to  give  time 
sufficient  to  procure  witnesses.  It  is  apparent  from  the  return 
filed  herein  by  defendant  that  no  continuance  for  a  period  greater 
than  two  or  three  days  was  necessary  in  order  to  give  said  Issen- 
huth sufficient  time  within  which  to  procure  his  witnesses.  It 
is  therefore  clear  that  both  the  continuances  were  granted  by  the 
court  in  order  that  the  defendant  as  judge  of  such  court  might 
have  the  assistance  of  a  jury  in  the  trial  of  the  issues  of  fact. 
The  child  has  since  the  commencement  of  proceedings  in  the  cir- 
cuit court  been  in  the  custody  of  the  sheriff,  who  pursuant  to 
the  directions  of  the  said  court,  has  placed  such  child  under  proper 
care. 

The  defendant  herein  contends:  (i)  That  mandamus  should 
not  issue  in  this  case,  for  the  reason  that  it  does  not  appear  that 
the  relator  is  clearly  entitled  to  the  relief  sought,  nor  that  a  plain 
duty  of  the  defendant  has  been  violated  to  the  substantial  injury 
of  the  relator  or  the  public,  nor  that  injustice  or  irreparable  wrong 
will  result  from  the  denial  of  the  writ;  (2)  that,  inasmuch  as 
the  defendant  assumed  jurisdiction  of  the  matters  presented  before 
him  in  the  trial  court  and  considered  the  law  and  facts  and  ren- 
dered a  decision  thereon,  mandamus  will  not  lie  to  review  such 
decision  or  to  control  the  discretion  vested  in  defendant;  (3)  that 
the  duties  of  the  defendant  in  passing  upon  the  questions  sub- 
mitted to  him  were  judicial,  and  not  subject  to  review  by  man- 
damus. 

[i]  To  our  mind's  the  right  of  relator  to  the  relief  sought 
in  this  court  depends  solely  upon  whether  or  not  defendant,  as  the 
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judge. Qj^  Ibe  trial,  court^, had.  g.|^'  au]thpritj.  whatsoever . to  grant  .a 
}Ufy  trial.  JS^o  claim  is. mad^. in  this. XQUi}t  4hat.  lie  had  any  sucl) 
authority  and  c^r}:aiuly  the. statutes,  of  this  state  d,o  not  gr;ant  ai;iy. 
Section  244  of  the:  Code  ,of  Civil  Pjpcedure  authorise?  a  court 
to. call  a  jury  to  assist  iu  thcf.tria^, of  certain  ji^\sMes- triable  -tP.tb^ 
court.  .This  section.. i$, a  part , of  chapter  12  of.wqh  Cpde,  which 
chapter  relates  to  trials  and  judgrujents  in.  civil,  actipos  .only.  Cer- 
tainly .110  .one  would  contend  .that  the  proceeding,  in.  the  circuit 
court  VV9.S  a.  civil  action.  .  It  wa^  purely  a.  sp^ial  proceeding 
finding  its  authority. solely  in.th^. '^tatJUtes,,an(J,  ^ke  .^1}  other  spe- 
cial proceedings,  its  conduct  is...gove4:aed  by  the  express  provisions 
of  the  statutes,  .  There  being  no  proyisipn  authorizing  the  calling 
of  a  jury,  the. defendant  w^s  wholly  without  auttiority.  to  .call. one, 
A  reading -of  the- chapter  unde^  which  the  proceedings- in 'the 
circuit  court  were  brought,  taken  into  consideration  with,  the  na- 
ture of  the  proceedings,  shows  cltjarly  that  it  was  the  purppse  of 
the  law- ^that  there  be  :a.  speedy  determination  of  the  issiics  raised. 
It  is  important,  not  only  to  the  petitioner,  to  Issenhuth,  and  to 
society  that  there  be  a  prompt  disposition  of  a  matter  of  this  na- 
ture, but  it  is  especially  important  to  the  child,  and  certainly  it  is 
ati  inherent  right  vested  in  the  child — a  right  no  one  should  de- 
prive it  of — ^to  have  its  status  speedily  determined.  .  It  is  not  a 
case  where  a  trial  court  has  abused  a  discretion  vested  in  it,  but 
rather  one  where  it  has  taken  an  action  beyond  its  authority.  As 
was  said  in  the  case  of  State  v.  Johnson,  103  Wis.  591  >  79  N.  \V. 
1081,  51  L.  R.  A.  33:  '*'It  is  not  entirely  accurate  to  say  that  no 
act  involving  discretion  can  be  controlled  or  corrected  by  man- 
damus. Where  it  clearly  appears  that  discretion  has  been  not 
merely  abused  but  not  exercised  at  all,  or  that  tlie  action  taken 
by  the  inferior  court  is  without  semblance  of  legal  cause  and  no 
other  adequate  remedy  exists,  mandamus  will  lie  to  compel  the 
specific  action  which  should  have  been  taken.  *  *  *  Such 
cases  are,  however,  more  apparent  than  real  exceptions  to  the  rule, 
because,  w.hen  only  one  course  is  open  to  the  court  upon  the  facts 
presented,  the  pursuance  of  that  course  becomes  the  plain  and 
absolute  duty  of  the  court,  and  a  refusal  becomes,  in  effect,  a 
failure  to  perform  a  duty  within  its  jurisdiction."  The  trial  court 
did  not,  and  we  are  certain  it  would  not,  have  granted  a  con- 
tinuance, for  the  period  of  either  continuance,  and  based  its  order 


Digitized  by  VjOOQIC 


upon  fhe  need  of  tilrie  to  procure' the* "presence- of »witnesses;=  'Sudi 
an  order*,  under*  the  facts  shown,  tvoufd  have  'beeiA'  i  mo^  serioiis 
abuse  of  judicial  discretion.  'A  confinuance  to'aVtow  of  a  jury 
trial  was 'entirely  without  authority/  knd  the  fclcar-'diity 'of  defend- 
ant was  to  tefuse'  both  continuances.   •  •  '    •-  •      ''  *'    •  -  •    • 

*  [2]  Defendant  urges  that  the  relator  had  an  a'decjiiate '  rerriedy 
by  appeal.  While  the  relator  fhight,  through  appeal,  g-et  a  rev^efSal 
of  the  trial  courfs  brder  grantfng  a  'jury  trJal^"  while  such  appeal 
was  pending,  what  wou I'd  become  of  tfife  right  of  VelatOr  ahd 
others  to  a'  speedy  ttial  of  the  issues- of  facjt?  '  While  suth  an' ap- 
peal might  <iorrect  the  error  of  thfe  court  in  submitting  the.  issues  to 
a  jury,' it 'would  be  an  entirely  inadequate  r^iedy,  as  it  could  not 
restoi-e  to'fdator,  to  society,  or'  to  the  child  that  right  to  a  speedy 
trial  to  which  e'ach  is  etititled  under  the  statue.*  As  was  said  by 
the  court  in'the'caseof  State' v.  Johnson,  supfa:'  ^*The  general 
law  undoubtedly  is  that  mandamus  will  not  lie  where  there  is  a 
remedy  by  appeal  or  writ  of  error.  *  *  *  But  the  remedy  by 
appeal  must  be  siibstantially  adequate  in  order  to  prevent  relief 
by  mandamus.  If  it  appears  that  an  appeal  will  not  be  an  ade- 
quate remedy,  mandamus  may  still  issue  in  the  discretion  of  the 
court/*  In  State,  etc.,'  y.'  Superior 'Court,  etc.,  40  \\:ash.'  '443,  82 
Pac.  875,  2  L.  R.  A.  (N.  g.)  568, 'iii*Am.  St.Rep..  915,  5  Ann. 
Cas.  775,  wherein  there  was  an  application  for  a  writ  of  niandamus 
requiring  a  trial  court  to*  proceed  to  the  trial  of  a  cause  wherein, 
as.  alleged  by  relator,  the  trial  court  had  wrongfully  granted  a 
change  of  venile,  the  court  said :  **At  the  threshold  of  the  pro- 
ceccli hg,  the  resiyorident  raises  the  objection  that  the  relator  has 
an  adequate  remedy  by  .appeal,  and  that,  mandamus  will  ^ot  He. 
If  the  contention  of  the  relator  is  correct,  viz.,  that  the  superior 
court.. of  .Spokane ..county  liad  .Qxglusjve  j.urisdictioo.  to j  hpar.  and 
determine  the  garnishment  proceedings  »wkhout>'  power-  or-  discre- 
tion to  order  change  of  venue,  mandamus  h  the -proper  remedy. 
The -mere  fact  that  the  superior  court  of  Kittitas  tbtlhty^  to'which 
the  proceedings  have  been  transferred,  rhay 'eri^oneously' assume 
jurisdiction  and  that  the.  pnxreedings  may,  .in  .that  .wxiy,  cvqntualy 
reach-  this  court  by  appeal,  is  not  in  our.  opinion-  an  adequate 
remedy."  .  '  .  •       . 

Answering  the  several  contentions  of  the  defendant,  we  hold: 
While  the  granting  of  jl  jnf-y  trial  and  of  the  ^dntifiuarices  based 
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therectfi  were  acts  judicial  in  nature,  they  were  beyond  the  au- 
thority vested  in  the  defendant,  and  therefore  matters  in  which 
he  had  no  discretionary  powers.  By  granting  of  the  writ  asked 
for,  we  are  in  no  manner  controlling  any  discretion  vested  in  de- 
fendant as  trial  judge,  but  rather  preventing  him  from  doing  that 
which  he  has  no  authority  to  do.  An  injustice  and  irreparable 
wrong  would  be  done  relator  if  we  denied  the  writ,  because  a 
plain  duty  of  defendant  has  been  violated  to  the  substantial  injury 
of  relator,  the  public,  and  Celeste  Issenhuth.  For  the  above  rea- 
sons, it  is  clear  that  the  relator  is  entitled  to  the  relief  sought. 
Therefore  it  is  ordered  that  a  writ  issue  requiring  the  defendant 
as  judge  of  the  circuit  court  to  proceed,  with  all  due  diligence  and 
without  the  assistance  of  a  jury,  to  the  trial  of  the  issues  of  fact 
in  the  porceeding  wherein,  the  present  relator  is  petitioner  and 
John   Issenhuth,  and    Celeste   Issenhuth   are   defendants. 


STRAUB,  Respondent,  v.  LYMAN  LAND  &  INVESTMENT 
COMPANY,  Appellant. , 
(138  N.  W.  9570 

1.  Corporations — Service  of  Process  Against — ^Notic«  to  Officer  Oat- 

side  of  State— *'Due  Process  of  Law.'* 

Under  Code  Civ.  Proc,  Sec.  110,  providing  for  service  of  sum- 
mons upon  domestic  corporations,  held,  thiat  personal  service 
had  on  a  treasurer  of.  such  corporation  in,  and  who  resides  in 
another  state,  gives  sufficient  notice  of  the  pendency  of  the 
action,  which  is  the  fundamental  principle  involved  in  "due 
process  of  law;"  that  the  purpose  of  the  statute  is  to  hring  the 
corporation,  not  the  non-resident  officer,  within  the  jurisdiction; 
and  such  service  is  sufficient  to  confer  Jurwdlction  over  the 
corporation. 

2.  Corporations — Service    on    Bomestic        Corporations — ^Legislative 

Constmetion  of  Statute,  Sffect  on  Courts. 

Though  Laws  1911,  ch.  226,  amends  Sec.  110,  Code  Civ.  Proc., 
by  providing  for  service  on  domestic  corporations  by  delivering 
copy  to  a  designated  officer  of  the  corporation,  "either  within 
or  without  the  state,"  and  such  amendment  may  be  regarded 
as  a  legislative  adoption  of  the  principle  adopted  by  this  court 
as  to  what  ^constitutes  due  process  of  law,  such  legislative  declar- 
ation is  not  binding  on  the  courts,  which  may  determine  that 
Sec.  110,  before  such  amendment,  authorized  such  service. 
(Opinion  filed  Dec.  3,  1912".     Rehearing  granted  Feb.   3,   1913.) 
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Appeal  from  Circuit  Court,  Lyman  County.  Hon.  Wii^liam 
Wii<r,iAMSON,  Judge, 

Action  by  P.  A.  Straob  against  the  Lyman  Land  &  Invest- 
ment Company.  From  an  order  denying  a  motion  to  vacate  a 
judgment  against  defendant,  rendered  upon  service  of  process 
under  Section  no,  Code  Civil  Proc.,  before  the  enactment  of  the 
amendatory  act  of  Laws  191 1,  Chap.  226,  it  appeals.     Affirmed. 

Davis,  Lyon  &  Gates,  for  Appellant. 

Jurisdiction  of  the  court  to  render  a  personal  judgment 
against  the  defendant  was  dependent  upon  a  personal  service  of 
the  summons  or  a  voluntary  appearance  in  the  action  by  the  de- 
fendant. Such  service  or  appearance  alone  constitutes  due  pro- 
cess of  law,  without  which  no  valid  judgment  could  be  rendered 
against  the  defendant,     i   Bailey  Jurisd.,  Sec,  30. 

Due  process  of  law  under  the  Fourteenth  amendment  to  the 
Constitution  of  the  United  States  demands  that,  in  order  to  bind 
the  party  by  a  personal  judgment  there  must  be  personal  service 
of  process  or  appearance,  and  whenever  it  is  made  to  appear  in 
any  proceeding  that  this  prerequisite  was  not  present,  then  it  is, 
that  it  appears  that  the  judgment  is  void.  Bailey  on  Jurisd.,  Sec. 
146;  Pennoyer  v.  NefF,  95  U.  S.  714,  38  L.  Ed.  565. 

Where  the  object  of  the  action  is  to  determine  the  personal 
rights  and  obligations  of  the  defendant,  that  is,  where  the  action 
is  merely  in  personam,  constructive  service  in  any  form  upon 
a  non-resident  is  insuflficiant  for  any  purpose.  The  jurisdiction  of 
the  court  to  inquire  into  and  determine  the  obligations  of  the 
defendant  at  all,  is  only  incident  to  the  jurisdiction  of  the  court. 
Pennoyer  v.   Neff,  supra. 

The  service  of  process  is  purely  statutory,  and  is  dependent 
upon  complying  strictly  with  the  requirements  of  the  statute. 
I  Bailey  on  Jurisd.,  Sec.  31. 

The  statute  relative  to  service  of  summons  upon  a  domestic 
corporation,  at  the  time  of  the  pretended  service  in  this  action, 
provided  for  the  delivery  of  a  copy  thereof,  as  follows:  Rev. 
C.  C.  P.,  Sec.  no. 

This  statute  has  no  extraterritorial  significance;  it  is  only 
operative  within  the  limits  of  the  state.  Upon  this  subject  we 
find  the  following  language  in  the  opinion  in  the  case  of  Pennoyer 
V.  Neff,  supra: 
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It  will  not  be  seriously  claimed  that  the  statute  authorized  the 
service  of  the  summons  and  complaint  upon  the  defendant  within 
Xhe  3tate.  of  Iowa.  It  is  .urged,  as  an  excuse  for  sucli  service 
that  no  officer  of  the  defendant  corporation,  upon  whom  service 
oould  be  made,  could  be  found  within  this  state.  Even  if  this  be 
true,  it  furnished  no  sufficient  legal  ground  for  the  service,  out- 
side this  state,  and  gave,  to  -such  service  no  legal  validity. 

The  Legislature,  at  its  last .  session,  being  impressed  with  the 
necessity  of  a  law  authorizing  such  service,  amended  the  statute 
by  providing,  in  such  case,  for  the  service  without  the  state; 
thus  giving  legislative  construction  to  the  insufficiency  of  the 
statute  as  then  existing.  Bernhardt  v.  Brown,  (N.  C.)  36  L.  R. 
A.  402;  Ctearwater  Merc;  Co.  v.  Roberts,  Johnson  &  Rand  Shoe 
Co.,  (Fla.)  4  L.  R.  A.   (N.  S.)   117,  40  So.  436. 

A  contrary  doctrine  to  that  of  the  Florida  case  was  held  in 
the  case  of  Bernhardt  v.  Brown,  (N;  C.)  36,  h.  R.  A.  402,  which 
held  -•  that  service  by  publication  authorized  •by  the  statute  was 
void  unless  there  was  an  attachment  or  seizure  of  property  to 
form  the  basis  of  jurisdiction.  See,  also,  Piney  v.  Providence 
Loan  &  Investment  Co.,  .82  N.  W:  308,  50  L.  R.  A.  577,  and  long 
note.  .     - 

The  attempt  made  by  plaintiff's  attorney  to  find  an  officer  of 
the  defendant  corporation  upon  whom  service  could  be  made,  as 
disclosed  by  the  siffidavit,  was  entirely  insufficient  to  show  "due  dili- 
gence*"; such  affidavits  are  construed  strictly,  and,  unlesis  they 
show  dire  diligence,  a  judgment  founded  up<»i  such  service  is 
without  any   validity. 

Even  respondent's  theory,  that  substituted  service  might  be 
made  upon  a  domestic  corporation  where  none  of  its  officers  could 
be  found  within  -this  state,  must  faih  by  reason  of  the  insufficient 
effort  on  the  part  of  the  respondent  to  find  such  officer.  Grigsby 
V.   Wapschall,    (S.  D.)    127  N.  W.  605.  " 

And  furthermore  the  defendant,  being  a  domestic  corpora- 
tion, c'JkI  there  being  no  attachment  of  its  property,  substituted 
service  could  not  be  made  under  the  provrsions  of  section  112  of 
the  Code  of  Civil  Procedure. 

Javies  Broken,   for  Respondent. 

At  the  time  of  the  commencement  of  the  action  defendant 
was  a  domestic  corporation,  organized  and  doing  business  under 
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the  laws  of  this  state.  From  the  facts  set  forth  in  the  affidavit 
of  M.  A.  Brown  it  is  reasonable  to  infer  that  W.  H.*  Pratt  and 
H.  R.  Dennis  were  the  only  offieei^s  of  the  corporation  resident 
in  the  state  of  South  Dakota  immedisttdy  prior  to  the  commence- 
ment of  the  action,  and  that  they-  each  < resigned  with'  unseemly 
haste  when  it  became  aj>parent  that  plamtiff  was  about  to  resort? 
to  an  action  im  court  to  recover  tJie  money  he  had  paid;  The 
only  officer  of  ^he  defendant  who  it  appears  did  not  resign  was 
Charles  Slrade,  who  resided  in*  the' state  of  Iowa;  and  it  was 
evidently  supposed  by  the  gentlemen  conducting  this  corpora- 
tion's affairs  that  they,  had  ingeniously  defeaited  any  attempt  to 
get  into  the  courts,  and  successfully  deprived  plaintiff  of  any  op- 
portunity of  jedress.  .  -  •        «   '•   : 

The  subject  of  this  action  was  not  real  or  personal  property 
in  this  'State  in  which  the  defendant  claimed  a  lien  or -interest, 
nor  did  the  relief  demanded  consist  wholly  or  partly  in  excluding 
defendant,  from  any  mterest  or-  lien  in  such  property^  therefore 
service  could  not  be  made  on  the  defendant  by  publication*,  as 
provided  by  Chapter  1 19  of  the  Laws  of  190J.  Neither  was  the 
defendant  a  foreign  corporation,  nor  had  it  (whatever  .its  of- 
ficers may  have  done),  departed  from  the  state- with  intent  to 
defraud  its  creditors,  or  kept  itself  ccmcealed  therein  with  like 
intent,  •  for  a  corporation  has  no  soul,  or  mind,  and  tiieref ore  can 
form  no  intent  (intent  being  "a  quality  or  condition  of  the 
mind"),  nor  can  it  depart  from  the  state,  nor  keep  itself  concealed 
therein.  Therefore  service  by  publication  could  not  be  had  upon 
it  under  the  provisions  of  section  112  of  the  Code  of  Civil  Pro- 
cedure. *  '  '  ' 

Plaintiff's  attorney,  baffled*  in  every  attempt  to-  find  au  of- 
ficer , director,  or  representative  of  the  defendant  of  any  sort  in 
the  state  of  South  Dakota  to  whom  to  deliver  a  copy  of  the  sum- 
mons and  complaint,  had  such,  copy  delivered  to  the  treasurer  of 
the  defendant,  Charles  Shade,  at  his  residence  in  the  state  of 
Iowa.  Did  this  constitute  sucii  service  on  the  defendant  as  would 
give  the  court  jurisdiction  to  render  the  judgment  given  in  the 
case?  Defendant's  sole  contention  is  that  the  judgment  is  wholly 
void  for  lack  of  jurisdiction  of  the  person  of  the  defendant. 
It  'may  be  conceded  that  if  the  defendant  was  a  natural  person 
such  service  would  be  insufficient.     Defendant,  however,   is  not  a 
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natural  person;  it  is  a  fictitious  person,  or  in  the  language  of 
Marshall,  C.  J.,  in  the  Dartmouth  Colkge  case,  "an  artificial  be- 
ing, invisible,  intangible,  and  existing  only  in  contemplation  of 
law."  It  is  a  creature  of  the  law  of  this  state,  a  dcwnestic  cor- 
poration, and  as  such  must  have  a  locus  or  domicile  in  this  state 
in  the  eye  of  the  law.  Even  if  all  its  officers  lea.ve  the  state,  or 
those  resident  ini  the  state  resign,  leaving  in  existence  only  officers 
resident  in  another  state,  still  it  remains  a  domestic  corporation; 
it  cannot  take  itself  out  of  the  jurisdiction  as  can  a  natural  per- 
son. 

Nor  is  it  ever  possible  to  secure  personal  service  on  a  corpor- 
ation, because  the  corporation  as  such  can  have  no  will  or  under- 
standing to  comprehend,  no  hand  to  receive  process  or  papers. 
Service  can  only  be  made  by  bringing  the  process  to  the  atten- 
tion of  some  natural  person  designated  by  law  to  receive  it  on  be- 
half of  the  corporation.  In  the  very  nature  of  the  case  there  can 
only  be  constructive  or  substituted  service  of  process  on  a  corpora- 
tion. This  is  so  clearly  put  in  the  case  of  Qearwater  Mercantile 
Company  v.  Roberts,  Johnson  &  Rand  Shoe  Company,  4  L.  R.  A. 
(N.  S.),   117,   (Florida). 

In  this  case,  under  the  Florida  statute  providing  that  when 
the  officer  to  whom  process  against  a  domestic  corporation  is  de- 
livered for  service  makes  return  that  he  is  unable  to  find  an  offi- 
cer or  agent  to  whom  it  may  be  delivered,  service  may  be  made 
by  publication  in  a  newspaper,  a  judgment  in  personam  was  up- 
held on  such  a  publication,  and  that,  so  far  as  appears  from  the 
opinion,  or  the  statute  quoted  therein,  without  any  copy  of  the 
process  being  mailed  to  the  corporation.  Certainly,  personal  de- 
livery of  a  copy  to  one  of  the  principal  officers  of  the  corporation 
outside  of  the  state  would  be  far  more  "likely  to  bring  the  atten- 
tion of  the  corporation  to  the  commencement  of  the  proceedings 
against  it"  than  would  the  mere  publication  of  the  summons  or 
notice  "in  some  newspaper  published  in  the  county  in  which  the 
action,  suit,  or  other  proceeding  shall  be  ijiiStituted,"  which  is  the 
only  requirement  of  the  Florida  statute. 

Any  service  on  a  corporation,  therefore,  beii^  from  its  very 
nature,  a  substituted  service,  the  legislature  may  provide  what- 
ever means  it  deems  best  adapted  to  bring  the  attention  of  the 
corporation  to   the  fact  that   proceedings   have   been   commenced 
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against  it,  and  whenever  such  legislation  is  reasonably  designed 
to  accomplish  that  end,  service  made  in  accordance  therewith  con- 
stitutes due  process  of  law. 

This  seems  to  be  clear;  service  upon  a  corporation  may  be 
made  by  delivering  a  copy  of  the  summons  to  any  one  of  cer- 
tain specified  officers  or  agents. 

The  first  part  of  sub-section  i  of  sec.  no,  CJode  Civ.  Proc, 
contains  no  qualification  or  limitation  as  to  the  place  where  the 
copy  shall  be  delivered.  The  second  part  imposes  a  qualification 
in  respect  to  foreign  corporations.  If  the  foreign  corporation  has 
no  property  in  this  state  and  the  cause  of  action  did  not  arise 
therein,  then  service  can  only  be  made  upon  it  by  delivering  a 
copy  oi  the  process  within  this  state  to  the  president,  treasurer, 
secretary,  or  duly  authorized  agent  of  the  corporation.  This  is 
simply  saying  in  eflFect,  that  the  foreign  corporation,  "being  a  resi- 
dent of  the  state  or  country  in  which  it  is  incorporated,  cannot 
be  brought  within  the  jurisdiction  of  the  courts  of  this  state,  by 
service  of  process  upon  it  outside  of  the  'state.  But  aiD  entirely 
different  qiuestion  arises  where  a  domestic  corporation  is  con- 
cerned. The  Legislature  creating  a  corporation  may  make 
its  creation  conditioned  upon  its  submission  to  the  jurisdiction  of 
the  courts  of  the  state,  when  served  with  process  in  any  manner 
reasonably  calculated  to  call  its  attention  to  the  fact  that  an  action 
has  been  commenced  against  it,  and  may  prescribe  that  delivery 
of  a  copy  of  the  process  to  an  officer  of  the  corporation,  either 
within  or  without  the  state,  shall  be  deemed  personal  service  on 
the  corporation  within  the  jurisdiction,  and  that  is  exactly  what 
the  legislature  of  South  Dakota  has  provided  in  the  first  part  of 
subdivision  I  of  section  i  lo  of  the  Code  of  Civil  Procedure,  both 
as  it  stood  before  the  enactment  of  laws  of  191 1,  chapter  226,  and 
as  it  stands  since  that  enactment. 

We  dissent  from  the  inference  of  counsel  that  laws  of  191 1, 
chapter  226,  providing  that  service  on  a  domestic  corporation 
may  be  made  by  delivering  a  copy  to  the  designated  officer,  either 
within  or  without  the  state,  was  giving  legislative  c<»ijStruction  to 
the  insufficiency  of  the  statute  as  then  existing.  This  amendment 
was  clearly  not  needed  to  supply  a  casus  omissus,  for  the  langu- 
age of  the  statute  before  the  amendment  authorized  the  same 
thing,  but  the  amendment  was  evidently  designed  to  make  clear 
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beyond  question^  to  those  members  of  the  professrori  whose  faculty 
of  logical  ahalysis  was  inadequately  developed,  the  true  meaning 
of  the  statute  as  already  existing. 

Nor  does  this  view  do  violence  either  to  the  theory  of  cor- 
poration status  or  to  the  settled  law  that  service  within  the  juris- 
diction is  necessary  to  sustain  a  judgment  in  personam.  On  the 
contrary,  it  is  in  direct  accord  therewith,  keeping  in  mind  the 
fact  that  a  cprporation  is  an  artificial  person,  a  creature  of  the 
law.  The  corporation  as  such,  being  a  domestic  corporation,  cajir 
not  get  outside  the  jurisdiction.  Its  officers  are  separate  and  dis^ 
tinct  persons  from  it,  in  the  eye  of  the  law ;  and  no  matter  if  all 
of  them,  and  all  of  its  agents  and  stockholders  as  well,  should  re- 
move from  the  state,  the  corporation  itself  would  still  remain 
within  the.  jurisdiction,  and  the  corporation  being  within  the 
jurisdiction,,  it  makes  no  difference  where  the  officer  specified  in 
•subdivision  i;  of  section  no  of  the  Code  of  Civil  Procedure  may 

To  iipld  that  the  statute  as  it  stood  when  this  action  was 
commenced  authorized  the  service  we  contend  for  is  not  giving 
to  it  any  extrarterritorial  significance,  or  extending  the  process 
of,  the  court,  beyond  the  territorial  limits  of  the  state  within 
which  it  is  established.  We  are  not  seeking  to  bring  Charles 
Shade,,  the  non-resident  treasurer,  within  the  jurisdiction  of  the 
court,  but  to  bring  the  Lyman  Land  and  Investment  Company,,  the 
resident  corporation,  within  that  jurisdiction.. 

SMITH,  J.  Appeal  from  an  otdef  of  the  circuit  court  of 
Lyman  county  denying  defendant's  motion  to  vacate  a  judgment 
against  appellant.  The  complaint  in  the  allegation  alleges  the 
breach  of  an  agreement  by  defendant  to  sell  and  convey  to  plain- 
tiff certain  farm  lands  situated  in  Lyman  coilnty,.  and  demands 
damages  in  the  sum  of  $300,  with  interest.  The  defendant  is  a 
domestic  corporation  organized  and  existing  under  the  laws  of 
■this  state.  The  summons  and  complaint  were  served  by  one  Phil- 
lips, a  deputy  sheriff  of  Lyon  county,  Iowa,  by  delivering  to  and 
leaving  the  same  with  one  Charles  Shade,  the  treasurer  of  said 
corporation,  a  resident  of  Lyon  county,  Iowa,  on  the  7th  day  of 
February,  1908,  in  Lyon  county,  Iowa.  No  appearance  or  answer 
was  made  in  the  action,  and  the  summons,  complaint,  and  return 
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of  service,,  as  'stated,  were  filed  in  the  office,  of  the  clerk,  of  the 
circuit. court  of  Lyman  cou,nty,  February  :26^  i9iQ,,.^n(l  on  March 
15,  1910,  judgment  was  entered  ,  against  the  defendant  corpora- 
tion, in  the. sum  of  $403.95,  djunages.  ancj  costs.  .Thereafter,  on 
the  2ist  day  of  August,  19U;  defendant  appearing,  specially  movr 
ed  the  court,  upon  affidavit  and  the  files  and.  records  of  the  court, 
to  set  aside  and  vacate  the  alleged  pretended  judgment,  upon  the 
ground  that  the  court.. was  wjtiiout^^ Jurisdiction  to  enter. the  same. 
The  affidavit  accompanying  the  motion  discloses  the  mode  of  ser- 
vice as  indicated;  that  there  wa3  no  affidavit  or  order  for  publi- 
cation of  summons.;,  and  that  no  other  service  was  made  or  at- 
tempted .than  as  above  stated,  and  no  appearance  made  in  the  ac- 
tion by  defendant,  or  by  any  one  in  its  behalf.  In  resistance  of 
the  .rnotion  plaintiff's  counsel,  filed  an  affidavit  of  M.  A.  Brown, 
stating  that  summons  was  issued  in  said  cause  on  January  8^ 
1908,  and  an  attempt  made  to  serve  the  same  upon  officers  of  said 
corporation,  residents  of  this  state;  whereupon  it  was  disclosed 
that,  all  the  resident  officers  of  said  corporation  had  .resigned,  and 
that  Charles  Shade,  the  treasurer,  was  a  resident  of  and  in  Lyon 
county,  Iowa;  whereupon  service  was  made  upon  him,  as  stated. 
Upon  the  hearing  an  order  was  entered,  denying  defendant's  mo- 
tion to  vacate  the  judgment,  to  which  ruling  defendant  excepted, 
and  has  brought  the  action,  to  his  court  for  review,  alleging  error 
in. the  denial  of  the  motion  to  vacate  the  judgment. 

[i]  It  is  appellant's  contention  that  service  of  the  summons 
upon  an  officer  designated  by  statute  as  one  of  the  officers  upon 
whom  service  of  process  may  be  had, .  but  who  resides  and  is 
served  outside  of  the  state,  does  not  constitute  due  process  of  law 
in  an  action  against  a  domestic  corporation,  so  as  to  authorize  a 
judgment  for  damages  against  such  corporation. 

It  is  respondent's  contention,  on  the  other  hand,  that  section 
no  of  the  Code  of  Civil  Procedure  authorizes  such  service  in  an 
action  against  a  domestic  corporation,  and  that  such  'service  con- 
stitutes due  process  of  law.  Section  no  provides:  "The  sum- 
mons shall  be  served  by  delivering  a  copy  thereof  as  follows :  i> 
If  the  action  be  against  a  private  corporation,  to  the  prer.Ment  or 
other  head  of  the  corporation,  secretary,  ca'shier,  treasurer,  a  di- 
rector or  managing  agent  thereof;  but  such  service  can  be  made 
ia  rc:spect  to  a  foreign  corporation  only  when  it  has  propercy  in 
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this  state,  or  the  cause  of  action  arose  therein,  or  when  *;iich  soj- 
vice  shall  be  made  within  this  state  personally  upon  the  president, 
treasurer,  secretary,  or  duly  authorized  agent  thereof.  +  *  * 
Service  made  in  any  of  the  modes  provided  in  this  section  shall 
be  tdken  and  held  to  be  personal  service.     ♦     *     *  •' 

None  of  the  other  provisions  of  the  section  affect  the  question 
invoKed  in  this  appeal.  It  seems  plain  to  us  that  the  clauses  of 
the  section  above  quoted  are  intended  to  distinguish  broadly  be- 
tween domestic  and  foreign  corporations  as  to  the  mode  of  ser- 
vice of  summvri:;.  It  will  'be  observed  that  as  to  domestic  coipor- 
atiotis  service  may  be  made  upon  "the  president  or  other  head  of 
the  corporation,  the  secretary,  cashier,  treasurer,  a  director  or 
managing  agent  thereof";  while  as  to  foreigti  corporations  such 
service  can  only  be  made  upon  "the  president,  treasurer,  secre- 
tary or  duly  authorized  agent  thereof."  The  section  also  express- 
ly provides  that  as  to  foreign  corporations  such  service  shall  be 
made  within  this  state,  personally,  upon  the  officers  named;  while 
as  to  domestic  corporations  the  statute  does  not  say  that  service 
shall  be  made  within  the  state.  It  is  almost  universally  held  that 
service  of  process  within  the  state  upon  officers  of  a  foreign  cor- 
poration, pursuant  to  statutory  enactments,  is  sufficient  to  bring 
the  foreign  corporation  within  the  jurisdiction  of  the  state  court, 
and  to  authorize  the  entry  of  judgment  against  such  corporation 
in  any  case;  and  such  statutes  are  upheld  by  an  overwhelming 
weight  of  authority. 

If  'service  upon  an  officer  of  a  foreign  corporation  within  this 
state  may  be  deemed  due  process  of  law,  we  see  no  reason  why 
service  of  proceess  upon  an  officer  of  a  domestic  corporation  resid- 
ing in  a  foreign  state  may  not  likewise  be  deemed  due«  process 
as  well.  A  domestic  corporation  is  necessarily  resident  within  the 
state,  and  cannot  remove  itself  therefrom,  either  permanently  or 
temporarily.  Such  corporation  is  at  all  times  to  be  deemed  an 
inhabitant  of  the  state,  and  never  beyond  the  territorial  jurisdiction 
of  its  courts.  A  natural  person  may  voluntarily  remove  from  the 
state,  either  temporarily  or  permanently.  Where  the  removal  is 
temporary,  the  statute  prescribes  a  mode  in  which  process  may 
be  served  and  jurisdiction  of  the  absent  defendant  obtained  by 
leaving  a  copy  of  the  summons  at  the  usual  dwelling  place,  with 
a  member  of  the  family  over  14  years  of  age — a  mode  of  substi- 
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tuted  service.  Such  service  is  u-fAeld  by  the  courts,  upon  the 
theory  that  it  is  reasc«iably  designed  to  give  the  defendant  notice 
of  the  proceeding  in  court,  and  am  opportunity  to  'be  heard  in  de- 
fense of  the  action.  A  corporation  is  an  aitificial  person,  and 
can  be  served  with  process  only  through  its  agents.  The  statute 
does  not  say  that  service  of  the  summons  upon  a  domestic  cor- 
poration shall  be  made  within  the  state;  and  upon  principle  we 
see  no  reason  for  adding  such  limitation  by  construction.  Such 
a  corporation  is  at  all  times  within  the  territorial  jurisdiction  of 
the  state  courts,  and  service  upon  its  agents  or  officers  designated 
by  the  statute,  without  the  state,  is  as  reasonably  certain,  to  con- 
vey notice  of  the  pendency  of  the  action  as  would  like  ser- 
vice upon  the  same  officer  within  the  state.  The  theory  of  such 
statutes  is  that  any  of  the  officers  designated,  when  so  served,  will 
take  proper  and  necessary  steps  to  protect  the  interests  of  the 
corporation  in  the  pending  proceeding.  It  appears  to  have  been 
held  at  ccwnmon  law  that  jurisdiction  of  a  corporation  could  not 
be  acquired  by  service  of  process  on  its  officers  outside  of  the 
state  which  gave  it  existence.  McQueen  v.  Middleton  Mfg.  Co., 
i6  Johns.  (N.  Y.)  6;  Barnett  v.  Chicago  &  Lakage  R.  R.  Co.,  4 
Hun  (N.  Y.)  114;  Peckham  v.  North.  Parish,  16  Pick.  (Mass.) 
286.  In  almost  all  if  not  in  every  state  of  the  Union,  statutes 
have  been  enacted  which  provide  that  if  a  foreign  cor- 
poration engages  in  business  in  the  state  it  will  be  suable  there  in 
regard  to  such  business ;  and  service  within  the  state  on  its  officers 
designated  by  statute  is  'sufficient  to  bring  the  corporation  within 
the  jurisdiction  of  the  state  courts.  Moulin  v.  Insurance  Co.,  24 
N.  J.  Law,  234;  Bawknight  v.  Liverpool,  London  &  Globe  Ins. 
Co.,  55  Ga.  195;  National  Bank  of  Commerce  v.  Huntington, 
129  Mass.  444;  Ex  parte  Schollenberger,  96  U.  S.  369,  24  L.  Ed. 
853;  Hagerman  v.  Empire  State  Co.,  97  Pa.  St.  534;  McNichol  v. 
U.  S.  Merc.  Rep.  Ag.,  74  Mo.  457.  The  latter  case  also  holds 
that  such  service  may  become  the  basis  of  a  judgment  in  person- 
am. Town  of  Hinckley  v.  Kettle  River  R.  Co.,  70  Minn.  105, 
72  N.  W.  835;  Clearwater  Merc.  Co.  v.  R.  J.  &  R.  Shoe  Co.,  51 
Fla.  176,  40  South.  436,  4  L.  R.  A.  (N.  S.)  117,  120  Am.  St. 
I^^P-  153-  I"  ^^c  latter  cases  it  is  held  that  if  the  mode  of  ser- 
vice provided  in  the  statute  is,  under  the  circumstances,  reasonable 
and  appropriate  to  the  case,  it  is  **due  process  of  law,"  and,  as 
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to  a  resident  .of  the  state,  will  give  jurisdiction  of  the  person  and 
support  .a  personal  judgment.  It  is.  also  held  that  due  process  of 
law  does  not  require  that  there,  be  actual  personal  notice 
to  the  party  whose  ^property  is  in  question.  It  is  -sufficient  if  a 
kind  of  notice  is  provided  by  which  it  .is.  reasonably  probable  that 
the  party  proceeded  against  will  be  apprised  of  what  is  going  on 
against  him,  and  an  opportunity  is  offered  him  to  defend.  3  Words 
and  Phrases,  2251,  citing  Happy  v.  Mosher,  48  N.  Y.  313;  In  re 
Un/ion  Elevated  E,  Co,,  112  N.  Y.  61,  19.  N.  E^,  664,  2  L.  ,R.  A. 
359 r  City  of  Indianapolis  v. . Holt>  155.  Ind  Z22,  57  N.  E.  966, 
988,  no;  Gilchrist  v.  Schrnidling,  1.2  Kan.  263;  Kansas  City  v. 
Duncan,  135  Mo.  571,  37  S.  W.  513. 

.The  purpose  of  such  a  statute  is  not  to  bring  the  nonresident 
officer  of  the  corporation  within  the  jurisdiction  of  the  court,  but 
to  bring  the  domestic  corporation  within  its  jurisdiction.  It  does 
not  seek  to  have  the  process  of  the  court  affect  the  personal  or 
property  rights  of  a  person  or  corporation  resident  in  another 
state;  and  therefore  is  not  an  attempt  to  extend  the  process  of 
the  court  beyond  the  territorial  limits  of  the  'state  within  which  it 
is  established.  It  follows  that  the  only  question  really  involved 
is  whether  or  not  such  service  constitutes  due  process  of  law 
within  the  state.  The  fundamental  principle  involved  in  "due  pro- 
cess of  law"  is  that  it  shall  give  sufficient  notice  of  the  pendency 
of  the  action  or  proceeding,  and  a  reasonable  opportunity  to  a 
defendant  to  appear  and  assert  his  rights  before,  a  tribunal  legal- 
ly constituted  to  adjudicate  such  rights.  And  whenever  a  statu- 
tory mode  of  service  is  reasonably  designed  to  accomplish  that 
end  service  in  accordance  therewith  con'stitutes  due  process  of 
law,  and  confers  jurisdiction  on  the  state  court. 

[2]  Counsel  for  appellant  note  the  fact  that  chapter  226, 
Laws  of  191 1,  being  an  amendment  to  section  no,  C.  C.  P.,  pro- 
vides that  service  on  a  domestic  corporation  may  be  made  by  de- 
livering a  copy  to  a  designated  officer  of  the  corjx^ration,  "either 
within  or  without  the  state,"  and  urge  that  this  enactment  is  a 
legislative  recognition  of  the  insufficiency  of  the  existing  statute 
to  authorize  'such  service.  A  legislative  declaration  as  to  the  con- 
struction to  be  given  a  previous  statute  is  not  conclusive  or  bind- 
ing on  the  courts.  The  amendment,  however,  may  be  regarded  as 
an  express  legislative  adoption  of  the  principle  announced  in  this 
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decision  as  to  what  constitutes  due  process  of  law.  No  question 
of  discretion  is  involved  in  the  ruling  of  the  trial  court.  It  is 
not  alleged  that  the  defendant  corporation  did  not  receive  notice 
of  the  pendency  of  the  action,  nor  that  it  has  a  good  defense 
thereto.  We  are  clearly  of  opinion  respondent  is  right  in  his 
contention,  and  that  the  principle  underlying  the  decisions  in 
Clearwater  Merc.  Co.  v.  R.  J.  &  R.  Shoe  Co.,  51  Fla.  176,  40 
South.  436,  4  L.  R.  A.  (N.  S.)  117,  120  Am.  St.  Rep.  153,  Hinck- 
ley V.  Kettle  River  R.  Co.,  70  Minn.  105,  ^2  X.  W.  835,  and  the 
cases  there  cited,  is  controlling  in  this  case. 

The   order   and   judgment   of    the    trial    court    are   therefore 
affirmed. 


HOUSE,    Respondent,    v.    CHICAGO    &    NORTHWESTERN 

RAILW^AY  COMPANY,  Appellant, 

(138N.  W^8o9.) 

1.  Carriers — ^Loss  of  Baggage--»Tran8portation     Within     State— De- 

mand of  Damages. 

Pol.  Code,  Sec.  442,  concerning  demand  of  damages  on  com- 
mon carriers  before  bringing  suit,  does  not  apply  to  actions 
for  loss  of  baggage  of  passengers  while  being  transported  be- 
tween inter-state  points,  in  view  of  Sec.  431,  limiting  apT)lica- 
tion  O'f  that  chapter  to  transportation  of  property  solely  within 
the  state,  and  to  shipments  from  points  within  to  other  points 
within  the  state,  involving  shipments  partly  within  an  adjoin- 
ing state  or  states. 

2.  Carriers — Connecting    Carriers — ^Lriability    of   Receiving    Carrier^— 

Federal  liaw. 
Under  Act  Congress  June  29,  1906,  known  as  Carmack 
Amendment  to  Act  Cong.  Feb.  4,  1887,  ch.  104,  24  Stat.  379, 
a  carrier  receiving  baggage  for  transportation  to  a  point  in 
another  state  beyond  its  own  lines,  makes  the  connecting  line 
its  agent,  and  is  liable  for  its  loss  occurring  on  the  connecting 
line. 

3.  Appeal-^Error — ^Reservation    of    Grounds    of    Review — ^What    is 

Baggage. 

In  an  action  against  carrier  for  loss  of  baggage,  defendant 
moved  to  strike  out  evidence  on  ground  that  certain  articles 
did  not  constitute  baggage,  but  did  not  object  to  Instructions 
assuming  that  the  property  was  baggage,  request  submission 
of  question  whether  it  was  baggage,  or  ask  instructions  on  that 
head.  Held,  the  only  question  open  to  review  on  appeal  was 
21— Vol.   30,  S.  D. 
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whether   such   articles   could,   under   any  circumstances,    consti- 
tute baggage. 

Corson  and  Haney,  J.  J.,  dissenting. 

4.  Evidence-— Judicial  Notice — ^Interstate  Commerce  Rules  and  Reg- 

ulations— *  ^Baggage.*  * 
Courts  take  judicial  notice  of  the  extensive  powers  given  by 
federal  statutes  to  Interstate  Commerce  Commission,  but 
will  not  take  judicial  notice  of  the  definition  by  that  com- 
mission of  the  term  "baggage,"  nor  that  it  has  prescribed 
what  shall  be  included  in  that  term. 

5.  Carriers — '^Baggage/*     What    Constitutes — Question    for    Jury — 

Guns — ^Fishing  Tackle-— Household  Goods. 
Baggage,*  as  regards  a  carrier's  liability,  includes  whatever 
passenger  takes  with  him  for  his  personal  use  and  convenience, 
according  to  the  habits  or  wants  o-f  the  particular  class  to 
which  he  belongs,  either  relative  to  the  immediate  necessities 
or  the  ultimate  purposes  of  the  journey,  and  are  determined 
from  character  and  length  of  journey,  its  purposes  and  ob- 
jects, owner's  station  in  life,  and  the  prevailing  custom  of  the 
class  of  travelers  to  which  he  belongs;  and  held,  the  guns  of 
a  hunter  or  fishing  tackle  of  a  fisherman  is  baggage  of  owner 
while  on  hunting  or  fishing  expedition;  the  camping  outfit  of  a 
camper,  including  dishes  and  cuttlery;  the  tools  of  a  mechanic 
when  going  to  perform  work  of  his  trade;  bedding,  dishes  or  cut- 
lery, of  one  contemplating  ashort  sojourn  at  a  point  where  he  will 
temporarily  keep  house,  provided  it  is  customery  to  take  such 
articles  in  a  trunk  on  such  journeys  and  the  articles  are 
reasonably  needed  therefor;  and  such  household  articles  afore- 
said, are  baggage  when  taken  in  trunks  when  owner  is  making 
a  permanent  change  of  abode,  if  it  Is  customery  to  take  with 
him  In  a  trunk  such  articles;  that  in  all  cases  such  articles 
must  conform  in  amount  of  value  to  condition  in  life  of  party 
taking  same.  Held,  further,  that  it  cannot  be  held  that  bag- 
gage is  only  such  articles  as  are  needed  during  the  journey 
itself.  That  in  determining  what  kind  of  goods  carriers  must 
carry  and  be  responsible  for,  the  custom  of  the  carrier,  and  of  his 
patrons,  is  looked  to,  and  if  his  custom  is  to  receive  and  carry 
certain  property  for  hire,  his  calling  as  carrier  of  such  property 
becomes  established,  even  though  such  goods  have  not  been 
considered  by  courts  as  "baggage."  Held,  further,  that  the 
question  whether  certain  articles  constitute  "baggage"  is  a  ques- 
tion for  the  jury. 

Corson   and  Haney,  J.   J.,  dissenting. 

(Opinion  filed  Dec.  3,  1912.     Rehearing  granted  Jan.   6,   1913.) 

Appeal  from  Circuit  Court,  Pennington  County.     Hon.  Levi 

McGes,  Judge. 
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Action  by  Frank  A,  House  against  the  Chicago  &  North- 
western Railway  Company,  for  damages  for  loss  of  a  trunk  and 
contents  as  baggage.  From  a  judgment  for  plaintiff,  and  an  order 
denying  a  new   trial,   defendant   appeal's.     Affirmed. 

Bnell  &  Gardner,  for  Appellant. 

Defendant's  objection  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  a.ction  'should  have  been  sus- 
tained for  the  reason  that  it  was  necessary^  for  plaintiff  to  plead 
and  prove  a  demand  in  writing  upon  the  defendant  for  the  money 
damages  claimed  to  have  been  sustained,  as  a  condition  precedent 
to  the  right  to  commence  this  action.  (2\ssignments  of  Error  i, 
Sub.  I  and  11^  and  Sub.  i.) 

Chapter  7  of  the  Revised  1903  Political  Code  defines  and  fixes 
the  liability  of  a  common  carrier  in  South  Dakota.  Sec.  442  of 
the  Revised  Political  Code,  and  a  part  of  said  Chapter  7,  pro- 
vides, among  other  things,  that  if  any  common  carrier  shall  omit 
to  do  any  act,  matter  or  thing  required  by  said  law  to  be  done, 
such  common  carrier  shall  be  liable  to  the  person  or  persons  in- 
jured thereby  for  the  amount  of  damages  sustained,  etc.,  provided 
that  in  all  cases  demand  in  writing  upon  such  common  carrier 
shall  be  made  for  the  money  damages  sustained  before  suit  is 
brought  for  recovery  under  said  section,  and  no  suit  shall  be 
brought  until  the  expiration  of  thirty  days  after  such  demand. 

Similar  provisions  are  found  with  respect  to  municipalities, 
and  it  has  been  generally  held  that  it  i's  necessary  to  both  plead 
and  prove  the  demand  in  writing  as  a  condition  precedent  to  the 
right  to  maintain  the  suit.  Thompson  v.  City  of  Milwaukee,  34 
X.  W.  402;  Reinig  v.  City  of  Buffalo,  6  N.  E.  792. 

The  various  articles  in  the  trunk,  aggregating  $390.05,  not 
being  articles  intended  for  the  use  of  the  plaintiff  while  traveling, 
or  for  his  personal  equipment,  did  not  constitute  baggage,  and  the 
defendant  not  liable  for  their  loss.  (Assignment  of  Error  II,  Sub. 
7,  8,  9,  10,  II,  24,  27.) 

It  is  not  claimed  that  the  defendant  company  or  its  agents 
had  the  slightest  notice  or  knowledge  of  the  contents  of  this 
trunk,  and  hence  had  a  right  to  assume  that  it  consisted  only  of 
personal  baggage. 

''Where  the  passenger  delivers  to  the  carrier,  without  com- 
ment, what  appears  to  be  personal  baggage,  the  carrier  is  not  put 
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on  inquiry  as  to  the  nature  of  the  property,  but  may  assume  that 
it  consists  only  of  personal  baggage,  and  is  not  answerable  for 
articles  not  coming  within  the  description."  Choctaw  Ry  Co.  v. 
Swirtz,  73  Pac.  941  (Okla.)  ;  Ray  on  Xeg.  of  Imposed  Duties, 
561;  K.  C.  &  P.  R.  Co.  V.  State,  (Ark.)  46  S.  W.  421. 

Sec.  1586  of  the  Revised  Civil  Code  of  South  Dakota  defines 
baggage  as  consisting  of  any  articles  intended  for  the  use  of  a 
passenger  while  travelling,  or  for  his  personal  equipment. 

It  appears  from  the  plaintiff^s  ow^i  testimony  that  most  of  the 
items  in  controversy  were  a  part  of  his  household  goods  and 
furnishings  he  had  been  using  in  Blunt;  that  in  leaving  Blunt 
he  was  expecting  to  engage  in  business  at  Sioux  City,  Iowa,  and 
do  some  California  business.  The  plaintiff's  wife  testified  that 
the  knives  and  forks,  sterling  teaspoons,  orange  spoons,  sugar 
shells,  cream  ladle,  table  spoons,  pie  forks,  nut  crack  and  picks, 
tomato  server,  olive  >spoon,  cold  meat  fork,  butter  knife,  berry 
spoon,  carving  set,  Turkish  towels,  table  cloths,  napkins,  center 
pieces,  tumbler  doilies,  chenille  curtains,  pillow  cases,  were  part  of 
their  household  furnishings  at  Blunt,  and  they  were  taking  them 
on  account  of  leaving  Blunt.  It  nowhere  appears  that  the  plain- 
tiff was  starting  on  a  hunting  trip,  and  hence  no  necessity  ap- 
pears for  the  taking  of  the  gun  or  gun  case,  but  simply  a  matter 
of  moving  the  gun  and  gun  case  from  Blunt,  South  Dakota,  to 
Sioux  City,  Iowa,  w^here  the  plaintiff  expected  to  engage  in  busi- 
ness. None  of  these  articles,  so  far  as  the  testimony  discloses, 
were  intended  for  the  use  of  the  plaintiff  while  traveling,  or  for 
his  personal  equipment,  nor  was  the  taking  of  same  occasioned 
from  the  act  of  the  journey,  but  it  was  simply  a  matter  of  moving 
them  from  Blunt,  South  Dakota,  to  Sioux  City,  Iowa.  Under 
these  circumstances  the  articles  do  not  constitute  baggage,  and 
the  defendant  is  not  liable  for  their  loss  as  such.  Choctaw  Ry. 
Co.  V.  Swirtz,  73  Pac.  (Okla.)  941;  Railway  Co.  v.  Baldwin,  113 
Tenn.  205;  81  S.  W.  599;  Missouri  R.  Co.  v.  Meek,  75  S.  W. 
317  (Tex.);  Saunders  v.  Railway  Co.,  128  Fed.  15;  Oakes  v. 
Railway  Co.,  26  Pac.  230  (Or.);  Chicago,  etc.,  R.  Co.  v.  Boyce, 
73  111.  510;  Conolly  V.  Warren,  106  Mass.  146;  Mauritz  v.  New 
York  Cent.  R.  Co.,  23  Fed.  765 ;  St.  Louis  R.  Co.  v.  Hardway,  17 
Bradw.  (111.)  321;  Mississippi  R.  Co.  v.  Kennedy,  41  Miss.  671; 
Giles  V.  Fountleroy,  13  Md.  126. 
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There  is  no  testimony  in  the  record  to  show  that  the  plaintiff 
was  on  a  hunting  trip,  or  that  the  taking*  of  the  gun  and  case 
was  occasioned  by  the  act  of  this  particular  journey,  or  that  it  was 
intended  for  his  use  while  travelling,  or  for  his  personal  equip- 
ment, and  hence  these  articles  do  not  constitute  baggage,  nor  is 
the  defendant  liable  for  their  loss  as  such.  The  distinction  the 
courts  draw  as  to  when  articles  shall  and  shall  not  constitute  bag- 
»gage  is  well  illustrated  in  the  taking  of  this  gun  and  gun  case 
under  the  circumstances  attending  this  particular  journey. 

Boyd  &  Soule,  for  Respondent. 

This  action  was  brought  under  sections  520  and  521  of  the 
Civil  Code,  of  South  Dakota. 

The  above  sections  together  with  Sec.  488  of  the  Civil  Code 
of  South  Dakota,  are  those  upon  which  the  right  to  commence 
this  action  was  based. 

Plaintiff  states  positively  and  is  uncontradicted,  "that  he  made 
demand  upon  the- Northwestern  Railway  Co.  at  Sioux  City,  Iowa." 
(Ab.  Fol.  22-27.) 

The  record  shows  that  plaintiff  was  told  by  those  in  charge 
of  the  Northwestern  office  at  Sioux  City,  "that  the  trunk  was  lost 
in  transit,  etc."     (Ab.  Fol.  22.) 

The  trunk  was  lost  in  December,  1908,  and  suit  was  not  com- 
menced until  May,  1910,  giving  ample  time  for  recovery  of  trunk 
or  an  adjiistment  of  loss  by  defendant  company. 

Authorities  are  submitted  by  defendant  in  support  of  its  con- 
tention "that  it  was  necessary  for  plaintiff  to  plead  and  prove  a 
demand  in  writing  upon  the  defendant  for  the  money  damages 
claimed  to  have  been  sustained,  as  a  condition  precedent,  to  the 
right  to  commence  this  action."  But  it  will  be  observed  in  the 
cases  cited:  Thompson  v.  City  of  Milwaukee,  34  N.  W.  402; 
Reinig  v.  City  of  Buffalo,-  6  N.  E.  792. 

That  these  cases  refer  to  municipalities  purely  bodies  politic 
and  whose  respective  charters  require  notice  in  writing  to  be 
filed,  etc. 

Were  the  various  articles  in  the  trunk  properly  held  to  be 
])aggage  by  the  verdict  of  the  jury  and  under  the  law  in  this  case? 
Sec.  1586  of  the  Revised  Civil  Code  of  South  Dakota,  defines 
"baggage  or  higgage  as  consisting  of  any  article  intended  for  the 
use  of  a  passenger  while  traveling,  or  for  his  personal  equipment." 
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It  appears  from  testimony  of  plaintiflf  that  "only  those  most 
valuable  and  .necessary  articles,  which  he  could  put  into  a  trunk 
were  taken  from  Blunt"  for  his  personal  equipment,  convenience, 
necessity  and  comfort  while  he  was  to  remain  in  Sioux  City, 
Iowa.  (Ab.  Fol.  5055.) 

It  is  argued  by  defendant  that  "it  nowhere  appears,  that 
plaintiflf  was  starting  on  a  hunting  trip."  Plaintiflf  testified  "that 
he  had  two  bird  dogs  in  the  baggage  car,  and  they  went  through 
as  baggage  to  Sioux  City."     (Ab.  Fol.   115.) 

What  would  be  construed  as  baggage  of  one  passenger, 
might  not  be  held  to  be  baggage  of  another  passenger;  circum- 
stances, convenience,  comfort,  class,  habits  and  necessity  of  the 
passenger  should  all  be  taken  into  consideration.  We  quote  the 
commonly  accepted  rule  found  in  Am.  Eng.  Encyc.  of  Law  Vol. 
3,  P.  530,  "  A  traveler  is  entitled  to  carry  with  him  as  baggage, 
such  articles,  having  regard  to  the  considerations  set  forth  above, 
as  are  fairly  and  ordinarily  necessary,  to  his  personal  comfort  and 
convenience  both  during  the  journey  and  for  a  reasonable  per- 
iod after  its  end."  Hutchings  v.  Western  Etc.  R.  Co.,  25  Ga.  61 ; 
Parmelee  v.  Fischer,  22  111.  212;  Dunlap  v.  International  Steam- 
boat Co.,  98  Mass.  371;  New  Orleans  Etc.  R.  Co.  v.  Moore,  40 
Miss.  39;  Whitmore  v.  Steamboat  Caroline,  20,  Mo.  513;  Gleason 
v.  Goodrich  Trans.  Co.,  32  Wis.  85;  Choctaw  Ry.  Co.  v.  Swirtz, 
73  Pacific,  941  (Okla.)  ;  Chicago  Etc.  R.  Co.  v.  Collins,  56  111. 
212;  Traloflf  v.  New  York  Cen.  Etc.  R.  Co.,  100  U.  S.  24;  Van- 
horn  v.  Kermit,  4  Ed.  Smith  (N.  Y.)  453;  Davis  v.  Cayuga  Etc. 
R.  Co.,  10  How.  Pr.  (N.  Y.)  Sup.  Ct.  330;  3  Wood  on  Rail- 
road's, (Minors  Ed.)   Sec.  401;  Merril  v.  Grinnell,  30  N.  Y.  619. 

It  is  contended  on  part  of  plaintiflf,  that  it  is  wholly  imma- 
terial whether  the  defendant  company  had  a  continuous  or  direct 
line  of  road  from  Blunt,  South  Dakota,  via  Huron  and  Alton  to 
Sioux  City,  Iowa,  or  not;  or  whether  the  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha  Ry.  Co.,  is  owned,  or  in  any  manner  control- 
led by  the  defendant  company,  so  far  as  the  question  of  liability  on 
the  part  of  the  defendant  company  in  this  case  is  concerned. 

The  attempted  defense,  "that  defendant  company  delivered 
said  trunk  and  baggage  to  the  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  Ry.  Co.,  at  Alton,  Iowa,  another  competent  common  car- 
rier which  was  carrying  to  said  Sioux  City"  should  not  be  sus- 
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tained,  in  view  of  the  fact,  that  such  defense  is  contrary  to  <.he 
law  of  Interstate  Commerce,  and  contrary  to  the  most  recent  (ie- 
cision  of  the  supreme  court  of  the  United  States  upon  the  ques- 
tion, of  liability  of  a  railway  company,  receiving  pioperty  for 
transportation  from  a  point  in  one  state,  to  a  point  in  another 
state.  Atlantic  Coast  Line  Railroad  Co.,  Hff.  in  er-.  v.  Riverside 
Mills,  United  States  Supreme  Court,  October  Term.  1910,  ( \m- 
ion  by   Mr.  Justice  Lurton. 

WHITING,  J.  This  is  an  appeal  from  a  judgment  in  favor 
of  the  plaintiff  and  from  the  order  denying  a  new  trial.  It  is  al- 
leged in  the  comt>laint,  in  substance,  that  on  -December  10,  1908, 
at  Blunt,  S.  D.,  the  defendant  in  its  capacity  as  common  carrier, 
undertook  and  agreed  to  transport  the  plaintiff  and  his  baggage 
from  said  Blunt  to  Sioux  City,  in  the  state  of  Iowa,  and  then  and 
there,  for  the  purpose  of  trarisportation,  received  the  plaintiff  into 
its  care  with  his  baggage,  consisting  of  one  trunk  and  contents, 
of  the  alleged  value  of  $488.30;  that  the  defendant  failed  and 
neglected  to  transport  said  trunk  safely  and  deliver  same  to  the 
said  plaintiff  at  Sioux  City  or  at  any  other  place,  but  negligently 
lost  the  same  with  its  contents  to  the  damage  of  the  plaintiff  in 
the  sum  above  stated.  By  way  of  answer  the  defendant  denied 
generally  the  allegations  of  the  complaint  except  that  it  was  and  is 
a  railway  corporation  and  was  and  is  a  common  carrier  of  passen- 
gers. In  addition  it  alleged  that,  if  at  any  time  it  accepted  any 
trunk  or  baggage  of  the  plaintiff  for  transportation  from  Blunt, 
S.  D.,  to  Sioux  City,  at  such  time  the  said  Sioux  City  was  and 
still  is  a  place  xsituated  beyond  the  usual  route  of  this  defendant, 
and  that  this  defendant  transported  and  delivered  said  trunk  and 
baggage  at  the  end  of  its  route  at  Alton,  Iowa,  in  the  direction 
of  Sioux  City,  to  another  competent  carrier,  namely  the  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  Company. 

[i]  At  the  commencement  of  the  trial  the  defendant  ob- 
jected to  the  introduction  of  any  evidence  by  the  plaintiff  upon 
the  ground  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  defendant  contends  that:  "De- 
fendant's objection  that  the  complaint  did  not  state  facts  sufficieni 
to  constitute  a  cause  of  action  should  have  been  sustained  for 
the  reason  that  it  was  necessary  for  plaintiff  to  plead  and  prove 
a  demand,  in  writing,  upon  the  defendant  for  the  money  damages 
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claimed  to  have  been  sustained,  as  a  condition  precedent  to  the 
right  to  commence  this  action/'  The  contention  of  counsel  is  bas- 
ed upon  the  proviso  contained  in  section  442,  Pol.  Code,  which 
reads  as  follows :  "Provided,  that  in  all  cases  demand  in  writing 
on  said  common  carrier  *  shall  be  made  for  the  money  damages 
sustained  before  the  suit  is  brought  for  recovery  under  this  sec- 
'  tion,  and  no  .suit  shall  be  brought  until  the  expiration  of  thirty 
days  after  such  demand."  We  are  of  the  opinion  that  this  con- 
tention is  untenable  for  the  reason  that  chapter  7,  containing  the 
section  referred  to,  provides:  **Sec.  431.  The  provisions  of  this 
article  shall  apply  to  the  transportation  of  passengers  and  pro- 
perty, and  to  receiving,  delivering,  storage  and  handling  of  pro- 
perty wholly  within  this  state,  *  *  *  ^^^  g^^jj  ^jg^  j^  j^^j^j 
to  apply  to  shipments  of  property  made  from  any  point  with- 
in the  state  to  any  point  within  the  state  whether  the  transporta- 
tion of  the  same  shall  be  wholly  within  the  state  or  partly  within 
this  state  and  an  adjoining  state  or  states.*'  It  will  thus  be  seen 
that  the  act  is  expressly  limited  to  transportation  between  points 
within  this  state,  and  has  no  application  to  interstate  commerce 
beween  this  state  and  other  states,  and,  in  the  case  at  bar,  the 
contract  was  to  transport  the  plaintiff  and  his  luggage  from  a 
point  in  this  state  to  a  point  within  the  state  of  Iowa. 

[2]  An  examination  of  the  record  herein  shows  that  the 
main  contention  of  the  appellant  in  the  trial  court  was  that,  in- 
asmuch as  it  delivered  the  trunk  to  the  Omaha  railroad  company 
at  Alton,  Iowa,  for  transportation  to  Sioux  City,  it  was  not  liable 
in  this  action  to  the  plaintiff,  and  hence  that  the  admission  of  a 
certain  folder  or  timetable  introduced  by  the  plaintiff,  over  the 
objections  of  the  appellant,  to  show  that  the  Omaha  road  was 
controlled  by  the  appellant,  and  the  charge  of  the  court  with  ref- 
erence thereto,  constituted  error  for  which  the  judgment  should  be 
reversed.  We  aije  of  the  opinion  that  this  contention  is  untenable 
as  the  act  of  Congress  of  June  29,  1906,  known  as  the  Carmack 
amendment  to  the  act  of  1887  providing  for  the  Interstate  Com- 
merce Commission,  imposed  upon  the  carrier  which  accepts  the 
property  for  transmission  the  liability  of  a  common  carrier  for 
the  entire  distance  so  far  as  the  party  who  has  sustained  the  loss 
is  concerned,  whether  that  loss  occurred  upon  the  line  of  the  or- 
iginal or  primary  carrier  or  upon  the  connecting  line.   This  amend- 
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ment  received  construction  in  Atlantic  Coast  Line  Railway  Co.  v. 
Riverside  Mills,  219  U.  S.  186,  31  Sup.  Ct.  164,  55  L.  kd.  167, 
31  h.  R.  A.  (N.  S.)  7.  In  the  opinion  the  court  says:  "In  sub- 
stance, Congress  has  said  to  such  carriers:  *If  you  receive  articles 
for  transportation  from  a  point  in  one  state  to  a  place  in  another, 
beyond  your  own  terminal,  you  must  do  so  under  a  contract  to 
transport  to  the  place  designated.  If  you  are  obliged  to  use  the 
services  of  independent  carriers  in  the  continuance  of  the  tran- 
sit, you  must  use  them  as  your  own  agents,  and  not  as  agents  of 
the  shipper.'  It  is  therefore  not  the  case  of  making  one  pay  the 
debt  of  another.  The  receiving  carrier  is,  as  principal,  liable  not 
only  for  its  own  negligence,  but  for  that  of  any  agency  it  may 
use,  although,  as  between  themselves,  the  company  actually  caus- 
ing the  loss  may  be  primarily  liable." 

Under  the  United  States  law,  as  construed  in  that  decision, 
the  defendant  in  this  action  was  primarily  liable  for  the  loss  of 
the  trunk  and  contents  notwithstanding  the  same  may  have  oc- 
curred after  the  trunk  was  transferred  to  the  Omaha  road.  It 
will  not  be  necessary,  therefore,  in  view  of  the  decision  of  that 
learned  court,  to  pass  upon  the  question  as  to  the  admissibility  of 
the  timetable  or  folder  as  the  court's  charge  and  ruling,  even  if 
erroneous,  would  not  constitute  reversible  error. 

[3]  As  above  stated,  the  chief  contention  of  the  appellant  in 
the  trial  court  was  that  it  was  not  liable  for  the  loss  of  the  trunk 
and  contents  after  same  had  been  by  it  turned  over  to  the  con- 
necting line.  Appellant  also  contends,  as  stated  in  its  brief,  that 
"the  various  article  in  the  trunk,  *  *  *  not  being  articles  in- 
tended for  the  use  of  the  plaintiff  while  traveling,  or  for  his  per- 
sonal equipment,  did  not  constitute  baggage,  and  the  defendant  is 
not  liable  for  their  loss."  The  articles  objected  to  consisted  of 
table  cutlery,  napkins,  table  cloths,  curtains,  pillowcases,  pyro- 
j:2:raphy  outfit,  as  well  as  a  shotgun  and  guncase. 

In  order  to  understand  the  real  question  before  us,  it  is  neces- 
sary tc  notice  the  record  made  upon  trial.  The  appellant,  defend- 
ant below,  at  no  time,  except  by  certain  objections  which  would 
really  go  to  the  order  of  proof,  raised  the  question  that  the  plain- 
tiff had  not  proven  facts  which  show;ed  the  property  lost  to  be 
baggage.  The  defendant  moved  to  strike  out  the  evidence  that 
had    been    received    in    relation    to    the    above-mentioned    articles. 
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and  based  its  motion  solely  upon  the  ground  that  such  items  were 
not  baggage  within  the  meaning  of  the  law ;  but  such  motion  in  no 
manner  raised  the  question  of  the  facts  proven  being  insufficient 
to  show  that,  under  the  facts  surrounding  plaintiff's  journey,  the 
articles  were  baggage.  The  real  contentic«i  of  defendant  as  shown 
•by  the  objections  interposed  and  said  motion  to  strike  out  evi- 
dence, was  that  the  property  above  referred  to,  from  its  very 
nature,  could  not,  under  any  circumstances,  become  baggage.  Fur- 
thermore, in  its  instructions  to  the  jury,  the  court  virtually  as- 
sumed that  the  property  in  question  was  baggage,  and  the  defend- 
ant neither  objected  to  the  instruction  upon  the  ground  that  the 
court  had  failed  to  submit  the  question  of  whether  these  goods 
were,  under  the  facts  in  the  case,  baggage,  nor  did  the  defend- 
ant ask  the  court  to  give  to  the  jury  any  instructions  directing 
them  to  find  whether  or  not  such  goods  were  baggage,  and  laying 
dow^n  -the  rule  which  should  govern  them  in  making  such  finding. 
It  must  be  conceded  that  the  question  was  one  which  should  have 
been  submitted  to  the  jury,  under  proper  instructions,  unless  it  is 
true  that  the  property  in  question  would  not,  under  any  circum- 
stances, be  baggage.  We  are  therefore  confronted  with  the  fact 
that,  unless  appellant's  contention  that  the  property  would  not, 
under  any  circumstances,  be  baggage  is  correct,  the  judgment 
must  be  affirmed  for  the  reason  that  the  appellant  raised  no  ques- 
tion at  the  trial  upon  which  it  is  entitled  to  a  reversal.  . 

[4]  Can,  then,  articles  such  as  those  mentioned,  ever  become 
baggage?  We  think  that,  under  all  the  authorities,  there  can  be 
but  one  answer  to  this  question,,  and  that  in  the  affirmative.  While 
this  court  will  take  judicial  notice  that,  by  federal  statutes,  the 
Interstate  Commerce  Commission  has  been  given  entensive  pow- 
ers in  the  regulation  of  interstate  commerce,  yet  neither  this  nor 
the  inferior  courts  of  this  state  should  take  judicial  notice  of 
whether,  in  the  exercise  of  ^such  power,  the  Interstate  Commerce 
Commission  has  in  any  manner  prescribed  what  shall  be  included 
in  the  term  "baggage"  when  applied  to  interstate  commerce,  and 
certainly  no  state  court  should  take  judicial  notice  of  what  defi- 
nition ,if  any,  has  been  given  to  such  term  by  such  Commission. 
Thompson  v.  San  Antonio  &  A.  P.  Ry.  Co.,  11  Tex.  Civ.  App. 
145,  32  S.  W.  427.  No  evidence  was  oflFered  to  prove  any  ac- 
tion upon  the  part  of  such  Commission.     We  have  in  this  state  a 
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statute  defining  what  shall  be  considered  as  baggage.  There  is 
nothing  in  the  wording  of  this  statute  that  would  give  to  the  term 
"baggage''  any  meaning  different  than  the  generally  recognized 
meaning  of  that  term.  We  can  therefore  look  to  the  decisions  of 
other  courts  as  to  what  should  comprise  the  term  "baggage.'' 
Certain  rules  seem  to  be  established  by  the  universal  authority  of 
the  courts  of  this  country  and  England.  The  only  trouble  seems 
to  flow  from  the  application  of  the  rule  to  the  facts  inr  a  given 
case. 

[5]  The  following  rule  is  uniformly  sustained:  "The  term 
*baggage,'  within  the  rule  determining  the  carrier's  liability,  is  de- 
fined to  include  whatever  the  passenger  takes  with  him  for  his 
own  personal  use  and  convenience,  according  to  the  habits  or 
wants  of  the  particular  class  to  which  he  belongs,  either  with 
reference  to  the  immediate  necessities  or  the  ultimate  purposes 
of  the  journey.  Whether  or  not  certain  articles  are  within  the 
term  'baggage'  is  to  be  determined  from  the  character  and  length 
of  the  journey,  its  purposes  and  objects,  the  owner's  station  in 
life,  and  the  habits  and  uses  of  the  class  of  travelers  to  which  he 
belongs." 

Applying  this  rule,  it  is  uniformly  held  that  the  guns  of  a 
hunter  or  the  fishing  tackle  of  a  fisherman  is  properly  a  part  of 
the  baggage  of  the  owner  while  on  a  hunting  or  fishing  expedi- 
tion. It  must  necessarily  follow  that  the  cooking  utensils  and  the 
blankets  of  a  party  bent  upon  a  camping  expedition  are  baggage. 

It  was  held  in  Missouri,  etc.,  v.  Meek,  33  Tex.  Civ.  App.  47, 
75  S.  W.  317,  that  the  valuable  tools  belonging  to  a  mechanic, 
shipped  by  him  in  a  trunk  when  going  on  a  journey  whose 
mission  was  the  doing  of  some  work  requiring  the  use  of  such 
tools,  might  be  baggage,  and  that  this  was  a  question  that  should 
have  been  left  to  the  determination  of  the  jury.  In  the  early 
case  of  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646,  it  was 
held  that,  under  certain  circumstances,  beds,  pillows,  bedquilts,  etc., 
might  be  baggage. 

We  are  of  the  opinion  that  two  things  should  control  in  the 
determination  of  what  is  baggage:  (i)  The  purpose  of  the  jour- 
ney; (2)  the  prevailing  custom.  Under  the  first  of  these,  as  here- 
tofore stated,  a  camper  might  take,  as  his  baggage,  a  camping  out- 
fit, including  dishes  and  cutlery,  the  mechanic  his  tools  when  go- 
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ing  to  perform  the  work  of  his  trade.  If  persons  making  a  jour- 
ney contemplate  a  short  sojourn  at  some  point  where  they,  for 
the  time  being,*  will  keep  bowse,  perchance  in  a  furnished  dwell- 
ing, but  where  they  will  need  some  of  their  own  bedding,  dishes, 
or  cutlery,  and  they  take  the  same  in  their  trunk,  it  certainly  is 
baggage,  providing  it  is.  customary  for  people  going  upon  such 
a  journey  to  take  such  articles  in  their  trunks,  and  providing  the 
articles  taken  are  such  as  will  be  reasonably  needed  for  the  pur- 
pose of  so  keeping  house.  Following  the  same  rule,  if  it  is  cus- 
tomary for  people  when  making  a  permanent  change  of  abode 
(and  whether  or  not  it  is  customary  is  a  question  solely  for  the 
jury)  to  take  with  them,  in  trunks,  various  household  articles 
such  as  dishes,  cutlery,  etc.,  then  such  articles,  when  so  taken  are 
baggage.  Some  decisions  have  seemed  to  imply  that  the  value  of 
the  property  so  taken  is  material ;  but  there  certainly  is  no  founda- 
tion for  such  a  rule,  except  as  it  is  controlled  by  the  universal 
rule  that  the  property  must  conform  in  amount  of  value  to  the 
condition  in  life  of  the  party  taking  the  same.  This  rule  should 
be  applied  to  those  classes  of  articles  which  are  infrequently 
shipped  as  baggage,  as  well  as  to  those  classes,  such  as  clothing, 
which  are  universally  regarded  as  proper  baggage. 

It  cannot  be  held  that  baggage  is  only  such  articles  as  are 
needed  during  the  journey  itself,  because  this  would  exclude  all 
articles  placed  in  a  trunk  and  checked  through  to  the  destination, 
and  would  exclude  any  person  taking  a  single  article  as  baggage 
if  his  journey  was  between  points  close  together.  Dexter,  etc., 
v.  Railway  Co.,  42  N.  Y.  326,  i  Am.  Rep.  527.  We  therefore  hold 
that  the  question  of  baggage  depends  upon  the  purpose  of  the 
journey,  and  upon  the  customs  of  the  country — the  customs  as 
they  relate  to  both  the  class  of  articles  shipped  and  the  class  to 
which  the  shipper  belongs.  Lawsoh  on  Bailments,  273,  says: 
**The  usages  and  customs  of  carriers  and  travelers  must  be  con- 
sidered in  ascertaining  what  is  baggage,  and  it  is  clear  that  the 
legal  meaning  of  the  word  'baggage'  may  be  enlarged  or  restrict- 
ed by  such  usages  or  customs.  The  free  carriage  of  baggage,  as 
we  have  seen,  arose  from  the  custom  of  the  carrier,  and  not  from 
any  law  or  rule  of  public  policy  requiring  baggage  to  be  carried 
free.  It  has  been  often  hold  that,  in  determining  what  kind  of 
goods   a  carrier  is  obliged   to   carry  and   is   responsible  for  as   a 
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common  carrier  and  an  insurer,  the  custom  of  the  carrier  is 
looked  to;  and,  it  being  proved  that  it  was  his  custom  to  re- 
ceive and  carry  certain  property  for  hire,  his  calling  as  a  common 
carrier  of  such  property  becomes  established,  and  his  extraordinary 
liability  as  such  attaches.  Therefore,  if  it  should  appear  that 
things  not  heretofore  considered  by  the  courts  as  "baggage"  have, 
by  the  usage  of  the  time,  of  the  carrier,  and  of  his  patrons,  come 
to  be  considered  as  baggage,  they  will  be  so  treated." 

The  trial  court  not  having  erred  in  the  receipt  of  evidence, 
the  question  of  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict not  being  raised,  the  evidence  having  gone  to  the  jury  under 
instructions  which  virtually  assumed  that  the  entire  contents  of  the 
trunk  was  baggage,  the  instructions  not  having  been  excepted  to 
for  this  reason,  and  no  instruction  submitting  to  the  jury  the 
question  of  whether  or  not  the  articles  lost  were  beggage  having 
been  requested,  the  judgment  must  be,  and  is,  affirmed. 

CORSOX,  J.  (dissenting).  I  am  unable  to  concur  in  the 
views  expressed  in  the  majority  opinion  of  this  court,  and  I 
will  briefly  state  my  reasons  for  dissenting  therefrom. 

There  was  included  in  the  list  of  articles  claimed  to  consti- 
tute baggage  in  this  case  articles  to  the  value  of  $228  consisting 
of  household  goods,  silverware,  table  linen,  etc.,  and  a  gun  and 
guncase,  which  in  my  opinion,  under  the  evidence,  did  not  con- 
stitifte  baggage  or  luggage  within  the  meaning  of  the  law.  .  It 
seems  to  be  claimed  in  the  majority  opinion  that  the  question 
as  to  whether  or  not  the  articles  constituted  baggage  is  not  pro- 
perly raised  in  the  case,  and  hence  is  not  before  the  court  for  its 
decision.  I  am  of  the  opinion,  however,  that  the  question  is  very 
fully  presented,  as  the  counsel  for  the  defendant  objected  to  proof 
as  to  each  one  of  the.  articles,  its  value,  etc.,  on  the  ground  that 
it  did  not  constitute  luggage  under  the  law,  and  the  objection  in 
each  case  was  overruled  and  the  ruling  excepted  to.  Subsequent- 
ly, at  the  close  of  the  plaintiff's  evidence,  counsel  for  the  defend- 
ant made  the  following  motion :  *The  defendant  at  this  time  makes 
a  separate  motion  as  to  each  item,  and  moves  the  court  to  strike 
out  the  testimony  as  to  each  item  objected  to,  for  the  reason  that 
each  and  all  of  the  items  objected  to  are  not  baggage  or  luggage 
within  the  meaning  of  our  laws — the  same  not  being  intended  for 
the  use  of  a  passenger  while  traveling,  or  for  his  personal  equip- 
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ment — which  items  are  as  follows:  (Specifying  the  various  arti- 
cles)." This  motion  was  overruled  by  the  court,  to  which  ruling 
the  defendant  excepted.  It  will  thu's  be  seen  that  the  court  by 
overruling  the  defendant's  motion,  held,  in  effect,  that,  under  the 
evidence,  the  articles  mentioned  did  constitute  luggage  or  baggage 
for  which  the  plaintiff  was  entitled  to  recover.  The  defendant, 
by  its  objections  and  motion,  therefore,  fully  presented  the  ques- 
tion to  the  trial  court,  and  no  further  requests  on  the  part  of  the 
defendant  could  have  been  properly  made  with  due  respect  to 
the  court. 

The  evidence  before  the  court  upon  this  subject  is  as  follows : 
The  plaintiff  testified  on  cross-examination:  "We  had  sold  our 
house  and  moved  into  a  little  office  I  had  for  a  real  estate  office. 
I  left  Blunt  on  the  morning  of  December  ii,  1908.  These  items 
I  have  mentioned  were  part  of  my  household  goods  and  furnish- 
ings and  clothing  I  had  been  using  at  Blunt.  I  was  expecting  to 
engage  in  business.  We  did  not  take  exactly  all  our  household 
goods  and  furnishings.  We  took  what  stuff  we  could  in  the  trunk 
that  was  valuable.  *  *  *  j  went  to  Blunt  once,  just  long 
enough  to  pack  up  and  move  to  Rapid  City."  Mrs.  House  testi- 
fied on  cross  examination,  after  describing  the  various  articles: 
"(They)  were  part  of  our  household  furnishings  at  Blunt.  We 
were  taking  them  on  account  of  leaving  Blunt,  and  did  not  con- 
sider them  safe  in  the  building  where  we  were."  This  was  prac- 
tically all  the  evidence  relating  to  the  articles  objected  to  and 
which  the  defendant  moved  to  strike  from  the  list.  It  will  be 
observed,  therefore,  that  there  was  no  evidence  to  be  subrjiitted 
to  the  jury,  as  the  evidence  of  the  plaintiff  and  his  wife  was  un- 
disputed that  they  were  moving  from  Blunt  to  Sioux  City,  and 
that  the  articles  objected  to  were  taken  by  them  for  the  reason  that 
they  were  moving  from  Blunt  to  Sioux  City  where  the  plain- 
tiff intended  to  engage  in  business,  and  that  the  items  mentioned 
constituted  the  valuable  part  of  their  household  goods  and  furnish- 
igs.  In  my  opinion,  therefore,  the  trial  court  should  have  held,  aj% 
a  matter  of  law,  that  the  articles  objected  to  did  not  constitute 
luggage  or  baggage,  and  that  the  motion  of  the  defendant,  made 
at  the  close  of  plaintiff's  evidence,  should  have  been  granted. 

The  court  in  the  majority  -opinion  seems  to  hold  that  the 
question  of  whether  or  not  the  articles  taken  by  a  person  on  his 
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or  her  journey  as  baggage  or  luggage  is  properly  taken  as  such 
is  a  question  for  the  jury  to  decide  in  all  cases,  but  I  am  of 
the  opinion  that  this  is  an  erroneous  view,  and  is  not  sustained 
by  the  authorities. 

The  case  of  Macrow  v.  Great  Western  Ry.  Co.  L.  R.  6  Q. 
B.  6x2,  is  very  analogous  to  the  case  at  bar,  and  the  Court  of 
Queen's  Bench  held  in  that  case,  as  appears  by  the  headnote,  as 
follows:  "The  plaintiff,  a  passenger  by  the  defendants'  railway 
from  Liverpool  to  London,  took  with  him  in  a  trunk,  as  his  per- 
sonal luggage,  six  pairs  of  sheets,  six  pairs  of  blankets,  and  six 
quilts.  He  had  given  up  his  residence  in  Canada,  and  these  ar- 
ticles were  intended  for  the  use  of  his  household  when  he  should 
have  provided  himself  with  a  home  in  London.  The  trunk  hav- 
ing been  lost,  he  sought  to  recover  the  value  of  "the  articles  from 
the  defendants.  Held,  that  the  articles,  being  intended  for  the 
use  of  the  plaintiff's  household  when  permanently  settled,  could  not 
be  considered  as  personal  or  ordinary  passenger's  luggage."  And 
Cockburn,  C.  J.,  in  discussing  the  question,  says:  "The  term 
'ordinary  luggage'  being  thus  confined  to  that  which  is  personal 
to  the  passenger,  and  carried  for  his  use  and  convenience,  it  fol- 
lows that  what  is  carried  for  the  purpose  of  business,  such  as 
merchandise  and  the  like,  or  for  larger  and  ulterior  purposes,  such 
as  articles  of  furniture  or  household  goods,  would  not  come  with- 
in the  description  of  ordinary  luggage,  unless  accepted  as  such 
by  the  carrier."  The  Supreme  Court  of  Tennessee  in  the  analo- 
gous case  of  Yazoo  &  M.  V.  R.  Co.  v.  Baldwin,  113  Tenn.  205, 
81  S.  W.  599,  held,  as  appears  by  the  headnote,  that:  "A  married 
woman  traveler  is  not  entitled  to  recover  for  the  loss  of  articles 
constituting  household  goods  which  she  was  carrying  in  her 
trunk,  though  she  and  her  husband  were  changing  their  resi- 
dence by  removal  from  one  state  to  another,  where  the  carrier 
had  no  notice  of  the  fact  that  such  goods  were  being  transported 
as  baggage."  And  that  court  held,  after  a  very  exhaustive  dis- 
cussion, that  the  judgment  should  be  modified  by  deducting 
therefrom  the  enumerated  articles  not  properly  regarded  as  bag- 
gage, and  modified  the  judgment  accordingly.  As  bearing  upon 
the  question  of  what  constitutes  baggage,  see  the  following  cases: 
Choctaw  Ry.  Co.  v.  Zwirtz,  13  Okl.  411,  73  Pac.  941;  Missouri 
R.  Co.  V.  Meek,  33  Tex.  Civ.  App.  47,  75  S.  W.  317;  St.  Louis  R. 
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Co.  V.  Hardway,  17  111.  App.  321 ;  Mauritz  v.  X.  Y.  Cent.  Ry.  Co. 
(C.  C.)  23  Fed.  765;  Saunders  v.  Railway  Co.,  128  Fed.  15,  62  C. 
C.  A.  523;  Giles  V.  Fauntleroy,  13  Md.  126;  Connoly  v.  Warren, 
106  Mass.  146,  8  Am.  Rep.  300;  Miss.  R.  Co.  v.  Kennedy,  41 
Miss.  671 ;  Chicago,' etc.,  R.  Co.  v.  Boyce,  y^  111.  510,  24  Am.  Rep. 
268;  Oakes  v.  Ry.  Co.,  20  Or.  392,  26  Pac.  230,  12  L.  R.  A.  318, 
23  Am.  St.  Rep.  126. 

It  is  quite  clear  from  the  authorities,  both  English  and 
American,  that  the  question  of  what  is  or  is  not  luggage  or  bag- 
gage is  a  question  of  law  for  the  court  to  decide,  and,  where  the 
evidence  is  undisputed,  the  court  must  decide  this  question.  It 
is  undoubtedly  true  that  what  may  constitute  luggage  or  baggage 
depends  largely  upon  the  purpose  for  which  the  journey  was  un- 
dertaken and  the  circumstances  connected  with  the  same;  but  in 
the  case  at  bar  there  was  no  evidence  proving  or  tending  to  prove, 
any  facts  which  would  authorize  the  court  to  hold  that  such  arti- 
cles were  baggage  or  luggage. 

The  judgment  of  the  court  below,  in  my  opinion,  should  be 
reversed,  or  at  least  modified  by  striking  therefrom  the  value  of 
the  articles  as  proven. 

HANEY,  J.,  concurs  in  the  views  expressed  by  Judge 
CORSON. 


JOHN   W.   TUTHILL  LUMBER  COMPANY,   Respondent,   v. 
WILLARD  McMACKIN  et  al,  (County  of  McCook,  Appellant.) 

(138N.  W.  959.) 
Drains — Subcontractor's  Lien  for  Materials — Statutes. 

Under  Code  Civ.   Proc,   Sees.   713-721,   providing   for  liens  to 
subcontractors,    section    713    thereof    providing    for    a    lien    on 
money  in   county's   control    due    the   contractor,   in    favor   of    a 
material-man  to  a  contractor,  and  Sec.  21,  limiting  that  article 
to  materials  furnished  to  county's  contractor  for  improvements 
on   streets,    etc.,   and   to   land   the   title   to   which   is   in   county, 
etc.,held,    that    a   material-man    who    furnished    materials    to    a 
contractor  in  construction  of  a  drainage  ditch  under  Laws  1907, 
ch.   134,  as  amended  by  Laws  1909,   ch.   102,  is  not  entitled  to 
a  lien  on  funds  of  county  due  to  such  contractor. 
Smith,  J.,  concurring  specially. 
Corson  and  Haney,  J.  J.,  dissenting. 
(Opinion  filed  Dec.  3,  1912.     Rehearing  granted  Feb.   19,  1913.) 
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Appeal  from  Circuit  Court,  McCook  County.  Hon.  Joseph 
W.  JON^^  Judge. 

Action  by  the  John  W.  Tuthill  Lumber  Company,  a  corpora- 
tion, against  Willard  McMackin  for  a  money  judgment,  and  against 
the  County  of  McCook  to  enforce  a  mechanic's  lien  upon  a  fund 
alleged  to  be  due  from  the  county  to  defendant  McMackin  as  con- 
tractor. From  a  judgment  against, defendant  county,  rendered  up- 
on overruling  its  demurrer  to  the  complaint,  the  county  appeals. 
Reversed. 

£.  H,  Wilsofi  and  M.  A,  Butterficld,  for  Appellant. 

The  law  which  is  now  before  the  Court  for  construction  was 
passed  in  1895  and  is  Chapter  133  of  the  Session  Laws  of  1895. 
The  title  of  the  bill  as  passed  by  the  Legislature  and  which  it  still 
retains  in  the  Session  Laws  is ;  "Relating  to  Mechanics  Liens." 
"An  act  relating  to  Liens  in  favor  of  persons  furnishing  labor,  or 
materials  to  contractors  for  public  work  for  County,  Municipal 
or  Public  School  Corporations.'*  Under  the  well  known  Consti- 
tutional provision  that  "no  law  shall  embrace  more  than  one 
subject  which  shall  be  expressed  in  its  title,''  it  seems  very  clear 
that  this  law  applies  only  to  those  furnishing  labor  or  material 
for  contractors  for  public  work  for  County,  Etc.  The  question 
then  arises,  is  a  drainage  ditch  constructed  under  the  provisions  of 
Chapter  134  of  the  Laws  of  1907,  as  amended  by  Chapter  102  of 
the  Laws  of  1909,  a  public  work  for  the  County  within  the  mean- 
ing of  the  mechanic  lien  law  under  which  this  action  was  brought? 
Section  713  to  Section  721  inclusive  of  the  present  Code  of  Civil 
Procedure  are  practically  identical  with  Chapter  133  Session  Laws 
of  1895,  same  being  incorporated  into  the  Code;  the  only  differ- 
ence being  that  wherever  the  words  "This  Act"  occur  in  the 
Session  Law  it  is  changed  to  "This  Article"  in  the  Code,  the 
word  "of"  is  changed  to  "or'*  in  the  third  line  of  Section  716, 
the  word  "such"  is  inserted  in  line  one  of  Section  718,  and  the 
word  "or"  is  changed  to  "and"  in  the  second  line  of  Section  721, 
all  of  which  changes  are  wholly  immaterial.  The  law  itself  bears 
out  the  belief  very  clearly,  that  it  applies  only  in  cases  of  public 
works  belonging  to  the  County  or  other  Municipal  or  Public  School 
Corporation.  Section  713,  Code  of  Civil  Procedure.  A  careful 
reading  of  the  law  itself,  considered  with  the  title  of  the  bill,  as 
22— Vol.   30,  S.  D. 
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it  was  when  passed  by  the  legislature,  and  considering  the  further 
fact  that  the  law  was  passed  several  years  before  South  Dakota 
had  any  drainage  laws  at  all,  seems  to  lead  to  the  irresistible  con- 
clusion that  the  law  was  intended  to  apply  *  and  does  apply  in 
cases:  only,  First  where  the  contract  is  for  some  public  work  for 
the  County,  Etc.,  and  Second  where  the  construction  or  repair  is 
of  some  improvement  owned  by  the  County,  Etc.  Third  upon  a 
street  public  highway,  or  public  ground  or  upon  land  the  title  to 
which  is  in  the  County,  Etc.  Fourth  for  the  purpose  of  paying 
same  an  appropriation  of  the  funds  ^of  such  corporation  shall  have 
been,  or  hereafter  shall  be  made.  No  facts  are  alleged  in  the 
complaint  bringing  this  case  within  any  of  the  foregoing  require- 
ments, and  in  fact,  it  appears  from  the  complaint,-  that  none  of 
these  conditions  do  exist,  hence  defendant  County  the  appellant 
herein  urges  that  as  to  it,  no  cause  of  action  is  stated  in  the  com- 
plaint and  the  complaint  wholly  fails  to  state  facts  sufficient  to 
entitle  it  to  a  lien  under  the  sections  of  the  law  upon  which  the  ac- 
tion is  based  or  to  entitle  it  to  foreclose  such  lien.  The  appellant 
further  contends  that  the  allegations  in  the  complaint  show  that 
the  Court  has  no  authority  to  enter  such  a  judgment  against  the 
appellant  County  as  is  asked  for  in  the  plaintiff's  prayer  for 
judgment. 

A  strict  construction  of  statutes  conferring  a  mechanic's  lien 
should  be  made  to  determine  whether  a  lien  attaches.  After  It 
has  attached  a  liberal  construction  should  be  given.  Godfrey 
Lumber  Company  v.  Kline  133,  N.  \V.  528.  2nd  Jones  on  Liens 
No.  1554. 

The  contract  set  out  in  the  complaint  is  only  made  by 
the  County  Commissioners  as  ex-officio  agents  of  the  owners 
of  lands  benefitted  by  «the  drainage  ditch  and  in  no  way 
binds  the  appellant  County  as  a  municipal  corporation.  The  law 
does  not  require  and  in  fact  does  not  authorize,  the  contract  to  be 
made  with  the  Coujity.  See  Section  6  of  Chapter  102,  Laws  of 
1909  amending  Section  8  of  Chapter  134  Laws  of  1907.  The  con- 
tract might  have  been  with  the  County  Auditor,  or  with  the  Board 
of  County  Commissioners,'  and  the  law  complied  with  as  well  as 
though  it  were  made  with  the  county.  Paragraph  8  of  the  com- 
plaint alleges  tliat  in  furnishing  defendant  IMcMackin  with  the  tile, 
plaintiff  relied  on  the  contract  made  and  entered  into  between  de- 
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fendant  McMackin  and  the  appellant  County.  (Folio  44).  The  con- 
tract (Folio  31)  provides  that  all  payments  shall  be  made  by  as- 
sessment certificates  or  drainage  warrants,  which  shall  be  accept- 
ed as  cash.  Folio  28,  the  complaint  alleges  that  25  per  cent  shall 
be  retained  by  second  party  till  the  work  is  completed,  etc.,  and 
same  has  been  accepted  by  the  board  of  County  Commissioners. 
At  folio  29  the  complaint  alleges  "And  final  payment  shall  not  be 
made  of  the  25  per  cent  kept  back  until  receipted  bills  are  filed  in 
the  office  of  the  County  Auditor  showing  all  labor,  etc.,  paid  for. 
The  complaint  does  not  allege  that  all  bills  for  labor  and  material 
except  its  own  have  been  paid  for  and  receipted  bills  for  same 
filed  with  the  County  Auditor,  neither  does  it  oflFer  to  file  a  re- 
ceipted bill  for  the  material  it  sold  the  defendant  McMackin,  if 
the  drainage  warrant  is  issued  to  it  by  the  County  Auditor  as  de- 
manded in  its  prayer  for  judgment.  At  folio  25  the  complaint 
gives  a  part  of  the  contract  (upon  which  plaintiff  avers  it  relied 
in  selling  the  tile  to  McMakin)  Avhich  reads  as  follow^s,  "the  first 
party  (McMakin)  shall  not  sublet  any  part  of  the  work  in  such  a 
manner  that  he  wmU  not  be  personally  responsible,  nor  will  any 
other  party  be  recognized  in  the  payment  of  or  the  settlement  for 
the  job."  If  plaintiff,  as  it  alleges  in  its  complaint,  relied  upon 
the  contract  which  was  set  out  in  the  complaint  it  must  have  re- 
lied on  that  part  just  quoted,  as  well  as  other  parts  and  plain- 
tiff cannot  ask  to  be  substituted  for  IMcMackin  in  the  settlement 
for  the  ditch.  The  law^  under  which  this  action  is  commenced 
and  under  which  the  pretended  lien  is  filed  does  not  authorize  the 
creditors  of  a  contractor  to  secure  payments  for  materials  or  la- 
bor by  filing  a  lien  upon  drainage  warrants,  as  assessment  certi- 
ficates. The  law  only  allows  a  lien  upon  moneys  and  the  com- 
plaint cannot  be  prepared  so  as  to  enable  plaintiff  to  hold  and 
foreclose  a  mechanic's  lien  upon  drainage  warrants  or  assessment 
certificates  that  are  agreed  by  parties  to  a  contract  to  be  accept- 
ed the  same  as  cash  nor  will  the  law  permit  the  Courts  to  make 
a  new  contract  between  the  parties,  in  direct  opposition  to  that 
already  made,  so  that  drainage  w^arrants  may  be  issued  to  the 
contractor's  creditors  instead  of  to  the  contractor  on  final  settle- 
ment in  direct  violation  of  their  own  written  contract. 
Aikcfts  &  Judge,  for  Respondent. 
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That  the  scope  of  section  713,  Code  Civ.  Proc.  is  in  no  man- 
ner abridged  by  the  terms  of  721  is  quite  clear. 

We  are  well  aware  of  the  principle  of  statutory  construction 
to  the  effect  that  where  a  general  provision  of  a  statute  is  follow- 
ed by  a  specific  one,  the  two  being  inconsistent,  the  specific  pro- 
vision governs,  but  this  rule  is  subordinate  to  the  greater  prin- 
ciple that  statutes  are  to  be  so  constructed,  if  possible,  as  to  give 
full  effect  to  all  their  parts. 

There  is  no  consistency  between  the  provisions  of  Sees.  713 
and  721.  It  is  evident  that  the  intention  of  the  legislature  in 
passing  Sec.  721  was  principally  to  make  the  entire  article  retro- 
active in  its  application  to  certain  specified  cases,  and  the  mere 
fact  that  in  attempting  to  create  such  retroactive  effect,  the 
section  was  also  made  to  apply  to  similar  future  cases  and  con- 
tracts could  in  no  manner  be  held  to  show  an  intention  to 
modify,  as  to  such  future  contracts,  the  general  provisions  of  Sec. 
713.  In  fact  the  use  of  the  word  ''include"  in  Sec.  721  indicates 
to  us  that  that  section,  in  so  far  as  it  affects  future  cases  and  con- 
tracts, was  adopted  from  an  excess  of  caution  in  order  that  there 
might  be  no  possible  question  about  the  application  of  the  statute 
to  the  particular  cases  therein  specified. 

These  two  principles  of  statutory  construction  are  ably  dis- 
cussed in  Ah  Hoy  v.  Spencer,  31  Pacific  (Oregon)  220> 

We  have  discussed  briefly  the  question  of  the  construction 
of  the  statutes  upon  which  we  rely,  not  because  we  are  fearful 
of  the  application  of  the  provisions  of  Sec.  721  to  this  case,  but 
because  we  by  no  means  concede  that  it  is  necessary  to  bring  our- 
selves within  the  purview  of  the  latter  section. 

We  believe  that  careful  consideration  of  the  provisions  of  our 
drainage  law  as  embraced  in  Chapters  134  of  the  Session  Laws 
of  1907  and  102  of  the  Session  Laws  of  1909  will  convince 
the  Court  that  the  construction  of  a  drainage  ditch  is  the 
construction  of  a  public  work  or  improvement  for  a 
county  either  irpon  public  ground  or  upon  land  the  title  to 
which  vests  in  the  county  by  purchase  or  condemnation  pro- 
ceedings as  provided  for  by  the  statutes,  and  that  the  strictest 
possible  construction  of  the  mechanics  lien  law  as  against  res- 
pondent will  of  necessity  uphold  its  lien. 

Is  it  a  public  work  or  improvement?     What  is  the  first  fact 
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to  be  determined  by  the  board  of  county  commissioners  after  the 
consideration  of  a  petition  for  a  ditch?  "When  the  board  of 
county  commissioners  shall  have  heard  and  considered  said  peti- 
tion and  all  matters  in  opposition  to  or  in  support  of  the  same, 
they  shall  if  they  find  the  proposed  drainage  not  conducive  to  the 
public  health,  convenience  or  welfare  *  *  *  deny  said  peti- 
tion *  *  *  *.  If  they  find  the  drainage  proposed  or  any 
variation  conducive  to  the  public  health,  convenience  or  welfare 
*  *  *  they  shall  establish  the  drainage  *  *  *."  (Section 
5,  Chapter  134  Laws  of  1907,  and  Section  3,  Chapter  102,  Laws 
of  1909).  It  is  further  provided  that  the  survey  "may  extend 
to  other  lands  than  those  affected  by  the  proposed  drainage  for 
the  purpose  of  determining  the  best  practical  method  of  draining 
the  entire  'section  of  country  of  which  the  lands  proposed  to  be 
drained  or  a  portion  of  them  are  a  part,"  and  that  "the  county 
commissioners,  surveyors  or  their  employes  may  enter  upon  any 
lands  traversed  by  the  proposed  drainage  or  in  their  judgment 
likely  to  be  affected  thereby,"  and  that  for  the  purpose  of  con- 
structing ditches  lands  may  be  condemned. 

The  only  theory  upon  which  such  laws  may  be  upheld  and 
powers  granted  is  that  they  provide  for  public  work — work  for 
the  benefit  and  welfare  of  the  public  at  large.  If  this  be  not 
true,  the  acts  referred  to  must  necessarily  be  unconstitutional. 

A  drainage  district  so-called  is  not  a  legal  entity;  it  may 
not  sue  or  be  sued;  it  is  not  capable  of  contracting;  it  has  no  ex- 
istence in  law  except  as  a  tract  of  land  whose  boundaries  are  fixed 
by  the  action  of  the  county  commissioners  in  determining  the 
necessary  scope  and  extent  of  the  particular  ditch  affecting  it;  it 
cannot  be  the  principal  for  whom  the  commissioners  act;  they  do 
not  act  for  the  petitioners  because  they  are  the  trial  body  before 
whom  the  issues  raised  by  the  petitions  are  heard  and  by  whom 
they  are  dctennined. 

The  entire  business  is  transacted  by  county  officers;  the  peti- 
tion is  filed  with  the  county  auditor;  surveys  are  made  by  the 
county  commissioners  and  surveyors ;  the  assessments  are  certi- 
fied by  the  ocunty  auditor  and  filed  with  the  county  treasurer; 
their  collection  is  enforced  by  sale  of  the  property  by  the  county 
treasurer  at  the  time  of  the  annual  sale  for  general  taxes.  The 
transaction  differs  from  the  ordinarv  business  of  the  county  onlv 
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because  the  county  does  not  become  generally  liable;  its  only 
duty  is  to  properly  collect  and  disburse  the  special  fund  derived 
from  the  assessment  of  the  property  within  the  so-called  drain- 
age district.  Appropriations  are  not  made  from  the  general  funds 
of  the  county  for  the  purpose  of  constructing  ditches  but  are 
made  from  the  special  funds  which  may  be  used  by  the  county 
for  no  other  purpose. 

Section  15  of  Chapter  134  of  the  Laws  of  1907  provides  for 
the  issuing  of  bonds  for  the  purpose  of  defraying  expenses  in- 
curred in  obtaining  rights  of  w^ay,  etc.  If  the  county  is  in  no 
manner  interested  in  and  is  not  a  party  to  the  drainage  proceed- 
ings, why  was  it  deemed  necessary  by  the  legislators  to  provide 
that  "No  county  shall  be  liable  for  the  payment  of  any  bonds  is- 
sued under  this  act  but  such  bonds  shall  be  paid  only  out  of 
funds  derived  by  the  special  assessment  herein  provided  for." 
Why  was  it  neces-sary  to  expressly  nagative  any  liability  of  the 
county  upon  the  bonds  if,  as  contended  by  appellant,  it  is  not 
a  participant  in  any  of  the  drainage  ditch  matters?  Bates  County 
V.  Mills,  190  Fed.  Rep.  522. 

That  the  contract  in  question  was  a  special  county  contract 
and  the  action  properly  brought  against  the  county  we  think  sus- 
tained by  the  case  of  Davenport  v.  County  of  Dodge,  105  U.  S. 
237,  26  L.  Ed.  1018."  (See  also  opinion  of  District  Judge  Phil- 
ips S,  C.  170  Fed.  Rep.  812). 

If  the  ditch  constructed  by  the  defendant,  McAIackin,  was 
a  public  work  for  the  county,  the  complaint  in  our  opinion  states 
facts  sufficient  to  sustain  plaintiff's  claim  of  a  lien  under  the  pro- 
visions of  Sec.  713  supra,  but  let  us  go  a  step  further  and  see  if  the 
case  is  not  also  one  esf^ecially  referred  to  by  Sec.  721.  Is  the  con- 
struction of  a  public  drainage  ditch  an  improvement  upon  public 
ground  or  upon  any  land  the  title  to  which  is  acquired  by  the 
county?  Again  the  statute  is  silent  and  the  question  may  only 
be  answered  by  inference.  Section  3  of  the  Act  of  1909,  amending 
Sec.  5  of  the  Act  of  1907,  provides  that  the  commissioners  "shall 
assess  the  damages  sustained  by  each  tract  of  land  or  other 
property  through  which  the  same  shall  pass  and  the  damages  as 
compensation  for  the  land  taken  for  the  route  of  such  drain- 
age," and   further  that   failure  to  appear  and  contest  the  award 
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of  damages  shall  be  "a  waiver  of  any  of  such  damages  or  compen- 
sation for  land  taken." 

Section  25  of  the  Act  of  1907  is  as  follows :  **The  title  to  the 
right  of  way  of  drainage  may  be  derived  by  consent  or  purchase 
from  the  owners  of  the  land's  through  which  the  same  may  pass 
as  well  as  by  the  method  of  condemnation  herein  provided,"  show- 
ing conclusively  that  by  the  condemnation  proceedings  above 
referred  to  the  title  to  that  portion  of  each  tract  of  land  occupied 
by  the  ditch  passes  from  its  owner.  Who  acquires  such  title? 
The  only  possible  answer  is  that  it  is  acquired  by  the  county. 
There  is  no  other  legal  entity  to  which  it  could  pass.  The  title  to 
the  ditch  is  in  the  county  and  the  ditch  is  public  ground. 

The  remaining  condition  of  §  721  is  "for  the  purpose  of 
which  any  appropriation  of  the  funds  of  such  corporation  shall 
have  been  or  shall  hereafter  be  made  or  raised  by  such  corpora- 
tion." A  special  fund  is  raised  by  special  assessment  for  the  con- 
struction of  each  ditch  and  this  fund  is  appropriated  by  law  for 
the  payment  of  the  cost  of  such  construction. 

The  law  provides  for  a  lien  upon  "all  moneys  in  the  control 
of  such  corporation  due  or  to  become  due  under  such  a  contract." 
The  certificates  of  assessments  or  warrants  issued  by  the  county 
to  the  contractor  are,  we  take  it,  simply  evidence  of  his  right  to 
the  moneys  under  the  control  of  the  county  and  due  or  to  become 
due  him. 

WHITIXG,  J.  The  defendant  McMackin  entered  into  a  con- 
tract for  the  construction  of,  and  he  constructed  thereunder,  a 
drainage  system,  within  the  limits  of  defendant  and  appellant 
county.  This  contract  was  entered  into  and  the  work  done  under 
the  provisions  of  chapter  134,  Laws  of  1907,  as  amended  by  chap- 
ter 102,  Laws  of  1909,  being  what  is  known  as  the  "Drainage 
Act."  The  plaintiff  and  respondent  furnished  to  McMackin  cer- 
tain of  the  materials  used  by  him  in  the  construction  of  the  drain- 
age system,  and,  not  having  been  paid  for  the  same,  it  brought 
this  action,  seeking  a  money  judgment  against  McMackin  and  a 
mechanic's  lien  upon  certain  funds  due  and  unpaid  to  McMackin, 
and  remaining  within  the  control  of  defendant  county.  The  de- 
fendant county  demurred  to  plaintiff's  complaint.'  This  demurrer 
w^as  overruled,  and  it  is  from  the  order  overruling  such  demurrer 
that  the  county  has  appealed  to  this  court. 
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As  we  look  at  the  issues  raised  upon  this  appeal,  the  real 
question  before  us  for  answer  is  whether  or  not  a  materialman  who 
has  furnished  material  used  .by  a  contractor  in  the  construction  of 
a  drainage  ditch  constructed  under  the  provisions  of  chapter  134, 
Laws  of  1907,  as  amended  by  chapter  102,  Laws  of  1909,  and 
known  as  the  Drainage  Act,  is  entitled  to  a  mechanic*s  lien,  under 
the  provisions  of  article  2  of  chapter  31  of  the  Code  of  Civil 
Procedure,  against  a  special  fund,  raised  in  accordance  with  the 
provisions  of  said  Drainage  Act  and  due  said  contractor.  Said 
article  2  provides  liens  in  certain  cases  to  subcontractors  and 
laborers  upon  public  improvements.  At  the  time  of  the  passage 
of  the  act  which  afterwards  became  and  is  now  article  2  of  chap- 
ter 31  of  the  Code  of  Civil  Procedure,  there  was  in  this  state  a 
drainage  law.  Sections  2047-2078,  Compiled  Laws.  We  think 
no  one  would  contend  that  said  article  2.  of  chapter  31  was  broad 
enough  to  give  a  mechanic's  lien  to  a  subcontractor  or  material- 
man who  did  work  or  furnished  material  in  the  construction  of  a 
ditch  under  the  old  Drainage  Act.  Is  such  lien  law  so  broad  in  its 
terms  that  it  gives  a  lien  to  such  subcontractors  and  materialmen 
under  our  present  Drainage  Act?  The  following  are  the  only 
sections  of  said  law  necessary  for  our  consideration  in  reaching  a 
decision  in  the  matter  now  before  us.  These  sections  read  as 
follows : 

''Sec.  713.  Every  person  who  shall  perform  any  labor  or 
furnish  any  material  for  the  construction  or  repair  of  any  work  for 
any  county  or  municipal  or  public  school  corporation  in  this  state 
to  any  person  who  shall  have  made  any  contract  for  such  work 
with  such  corporation,  upon  complying  with  the  provisions  of 
this  article  shall  have  for  his  labor  done  or  materials  furnished  a 
lien  upon  all  moneys  in  the  control  of  such  corporation  due  or  to 
become  due  under  such  contract." 

"Sec.  721.  This  article  shall  apply  to  and  include  all  cases 
and  contracts  under  which  work  and  materials  shall  heretofore 
have  been  or  shall  hereafter  be  done  or  furnished  to  any  contrac- 
tor for  the  construction  or  repair  of  any  improvement  for  any 
county  or  municipal  or  public  school  corporation,  upon  any  street, 
public  highway  or  public  ground,  or  upon  any  land  the  title  to 
which  shall  have  been  at  the  time  of  making  the  contract  or  there- 
after in  such  county  or  municipal  or  public  school  corporation  and 
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for  the  purpose  of  which  any  appropriation  of  the  funds  of  such 
corporation  shall  have  been  or  ^hall  h^eafter  be  made  or  raised 
by  such  corporation ;  and  this  article  shall  also  apply  to  and  include 
actions  and  claims  now  pending  for  work  done  or  materials  fur- 
nished under  any  such  contract;  provided,  that  the  provisions  of 
this  section  shall  not  apply  to  any  case  where  the  improvement 
has  been  completed  before  the  passage  of  this  article  except  a»s  to 
moneys  left  in  the  hands  of  such  public  corporation  and  to  whicii 
the  contractor  would  be  otherwise  entitled/' 

The  respondent  contends  that  section  713,  supra,  is  in  no 
manner  limited  in  its  application  by  section  721,  and  that  under 
the  provisions  of  section  713  it  is  clearly  entitled  to  a  lien  against 
the  fund  remaining  within  the  control  of  the  appellant  corpora- 
tion. Without  in  any  manner  intimating  our  views  as  to  whether 
or  not  under  said  section  713  the  respondent  would  be  entitled  to  a 
lien,  we  think  it  is  clear  that  it  was  the  mtent  and  purpose  of  the 
Legislature  in  enacting  said  section  721  to  define  the  scope  of  the 
law  of  which  it  forms  a  part^  and  that  such  section  limits  the 
application  of  said  law  to  the  specific  cases  therein  mentioned.  We 
cannot  agree  with  respondent's  contention  that  the  clear  purpose  of 
the  enactment  of  said  section  was  to  make  the  entire  law  "retroac- 
tive in  its  application  to  certain  specified  cases."  If  such  had  been 
their  purpose,  the  framers  of  this  legislation  would  certainly  not 
have  included  in  this  section  the  words,  '*or  shall  hereafter  be."  The 
rule  for  the  construction  of  mechanic's  lien  laws,  as  sustained  by  the 
great  weight  of  authority,  is  that  announced  in  27  Cyc.  20: 
"where  the  question  is  whether  the  particular  case  is  within  the 
statute,  a  strict  construction  should  be  given,  but  where  the  cir- 
cumstances are  such  that  there  is  clearly  a  right  to  a  lien  under 
the  statute,  and  the  question  is  whether  the  claimant  has  taken  the 
proper  course  to  establish  his  lien,  the  statute  should  be  liberally 
construed."  See,  also,  Nanz  v.  Park  Co.,  103  Tenn.  299,  52  S.  W. 
999,  47  L..R.  A.  2yi,  76  Am.  St.  Rep.  650;  Fidelity  Storage 
Corp.  V.  Trussed  Concrete  Steel  Co.,  35  App.  D.  C.  i,  20  Ann. 
Cas.  1 1 57.  Applying  this  rule  of  strict  construction  in  determin- 
ing whether  the  facts  in  this  case  bring  it  within  the  limitations 
of  section  721,  is  it  possible  to  hold  that  a  subcontractor,  supplying 
material  for  the  construction  of  a  drainage  ditch  constructed  under 
our  Drainage  Act,  is  entitled  to  a  lien  upon  funds  in  the  bands 
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of  a  county  and  due  the  contractor?  A  drainage  system  is  cer- 
tainly not  an  improvemenl%upon  a  street,  public  highway,  or  pub- 
lic ground.  There  is  nothing  in  the  Drainage  Act  which  either 
expressly  or  by  inference  makes  a  drainage  system  or  any  part 
thereof  either  a  public  highway  or  public  ground.  Is  the  estab- 
lishment of  a  drainage  system  the  construction  or  repair  of  any 
improvement  for  any  county  upon  any  land  the  title  to  which  shall 
have  been  at  the  time  of  making  the  contract  or  thereafter  in  such 
county,  and  for  the  purposes  of  which  an  appropriation  of  the 
funds  of  such  county  shall  have  been  or  shall  thereafter  be  made 
or  raised  by  said  county? 

The  Drainage  Act  in  its  main  features  provides  in  substance 
as  follows :  Upon  a  petition  signed  by  one  or  more  owners  of 
real  estate  whose  lands  will  .be  affected  by  -the  establishment  of 
the  drainage  system,  and  which  petition  sets  forth  that  the  con- 
struction of  the  drainage  ditch  or  ditches  will  be  conducive  to 
public  health  or  practicable  for  the  drainage  of  agricultural  land, 
the  county  commissioners  of  the  county  wherein  it  is  proposed  to 
establish  such  drainage  system,  are  recjuircd  to  proceed,  w^ith  the 
aid  of  certain  other  officials  and  persons,  to  determine  the  necessity 
for  and  practicability  of  the  proposed  system.  To  this  end  public 
hearings  are  provided  for,  and  right  of  appeal  given.  The  pe- 
titioners are  required  to  give  a  bond  to  secure  the  expenses  of  the 
preliminary  investigations.  The  county  commissioners  may  make 
an  assessment  against  the  lands  within  the  drainage  district  to 
cover  expenses  of  preliminary  investigations  and  to  pay  damages 
for  any  property  that  will  be  taken  or  damaged  by  the  drainage 
system.  All  assessments  shall  be  in  proportion  to  the  benefits  to 
be  derived  by  the  several  tracts  of  land  within  the  drainage  dis- 
trict. If  the  conmiissioners  determine  in  favor  of  the  construc- 
tion of  such  system,  they  shall  enter  into  a  contract  or  contracts 
for  construction  of  same,  and  may  provide  in  such  contract  for  the 
payment  of  the  construction  either  in  cash  or  in  draiitkge  warrants 
or  assessment  certificates.  For  the  purpose  of  covering  the  costs 
of  preliminary  investigation,  damages,  and  construction  of  the 
system,  the  commissioners,  if  they  so  elect,  may  issue  bonds  pay- 
able out  of  money  assessed  against  the  lands  w^ithin  the  drainage 
district,  or,  without  the  issuance  of  such  bonds,  they  may  issue 
\varrants  payable  out  of  moneys  collected  on  drainage  assessments. 
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or  may  issue  assessment  certificates;  and  they  may  pay  for  the 
expenses,  damages,  and  construction  with  the  money  derived  from 
the  sale  of  such  bonds  or  with  such  warrants  or  certificates.  (In 
passing  we  would  state  that  the  contract  set  forth  in  the  complaint 
herein  provided  for  the  payment  to  be  made  either  in  warrants  or 
assessment  certificates.)  The  property  owners  may  unite  in  a 
written  stipulation,  agreeing  upon  a  division  of  the  costs  of  con- 
structing a  drainage  system,  and,  upon  the  filing  of  such  stipula- 
tion with  the  county  commissioners  the  commissioners  may  pro- 
ceed as  they  otherwise  would  under  a  petition.  The  care  of  the 
ditch  is  intrusted  to  the  county  commissioners,  but  all  expenses 
for  such-  care  and  maintenancQ,  including  the  expenses  of  the 
commissioners  and  other  officers,  is  borne  by  the  land  within  the 
district.  The  title  of  the  right  of  way  may  be  procured,  but  the 
statute  does  not  provide  that  title  in  fee  shall  be  procured,  nor  does 
it  state  in  whose  name  any  title  shall  be  taken,  and  we  doubt  if 
the  statute  contemplates  the  acquiring  of  anything  more  than  an 
easement,  which  easement  would  become  appurtenant  to  and  vest 
in  the  owners  of  the  dominant  estates.  Though  the  statute  pro- 
vides for  the  giving  of  a  name  to  each  separate  drainage  district, 
there  is  no  provision  making  such  a  district  a  corporate  entity.       • 

Even  if  under  the  statute  the  title  to  the  right  of  way  for  the 
ditch  was  taken  by  and  vested  in  the  county,  is  the  esablishment  of 
such  ditch  an  improvement  to  the  land  comprised  in  the  bed  of 
such  ditch,  or  is  it  an  improvement  to  the  land  outside  of  the  ditch 
and  comprised  within  the  drainage  district?  Certainly  the  latter, 
and  in  this  land  the  county  has  no  interest. 

The  respondent  relies  upon  the  authority  of  the  case  of  Bates 
County  v.  Mills,  190  Fed.  522,  iii  C.  C.  A.  354,  and  has  quoted 
freely  from  same.  This  was  also,  an  action  brought  upon  a  drain- 
age contract,  under  a  law  somewhat  similar  to  our  Drainage  Act. 
All  that  was  held  in  that  case  was  that  a  contractor  could  sue  the 
county.  The  law  before  the  court  in  that  case  specifically  provided 
that  the  contract  should  be  made  for  and  on  behalf  of  the  county. 
No  question  of  right  to  mechanics'  lien  arose  in  that  case,  and  we 
are  therefore  unable  to  see  wherein  the  holding  of  the  federal  court 
throws  much  light  u|X)n  the  question  presented  to  us.  Kven  if  it  be 
conceded  that  the  contract  entered  into  by  the  county  commis- 
sioners is  the  contract  of  the  county,  and  even  if  it  should  be  con- 
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ceded  that  under  such  contract  the  contractor  would  have  a  right 
of  action  against  the  county,  yet  it  would  not  follow  that,  under 
section  721,  supra,  a  subcontractor  would  have  any  lien  against 
any  property  or  fund  in  control  of  the  county.  In  the  Bates 
County  Case,  attention  is  called  to  the  fact  that  the  proceedings  in 
in  the  estaiblishment  of  a  drainage  system  are  somewhat  analogous 
to  those  followed  in  establishing  paving  and  sewer  districts.  While 
it  is  true  that  the  method  of  procedure  is  somewhat  analgous,  yet  ^ 
the  analogy  extends  no  farther  than  in  the  method  of  procedure. 
Even  if  it  should  be  held  that  the  methods  followed  in  the  estab- 
li-shment  and  construction  of  drainage  systems  were,  in  every  re- 
spect, analogous  to  those  followed- in  laying  out  paving  and  sewer 
districts,  it  does  not  follow  that  drainage  systems  would  come 
under  the  limitations  of  section  721  simply  because  paving  and 
sewer  work  do  come  under  same.  There  is,  as  will  be  noticed,  a 
specific  provis'ion  for  a  lien  for  work  or  materials  furnished  for 
improvements  upon  streets  and  highways.  It  is  well  also  to  no- 
tice some  of  the  fundamental  differences  between  a  drainage  sys- 
tem, <such  as  contemplated  by  our  statute,  and  improvements  upon 
streets  and  highways.  In  the  estabhshment  of  a  public  street  or 
highway,  or  in  an  improvement  thereon,  the  main  purpose  in  view, 
is  the  conferring  of  a  benefit  upon  the  public  to  whom  is  given 
the  free  use  of  such  streets  and  highways.  There  flows  an  in- 
cidental benefit  to  certain  property,  and  it  is  owing  to  the  peculiar 
benefit  received  by  the  adjacent  property  that  the  law  often  re- 
quires that  the  expeiTse  of  opening  or  improving  the  highway  be 
borne  solely  by  such  property.  Frequently,  however,  such  high- 
ways are  established  by  the  use  of  the  public  funds,  and  they  are 
almost  invariably  kept  in  repair  by  such  fund.  In  the  case  of  a 
drainage  system,  while  the  law  recognizes  that  there  must  be  a 
certain  element  of  public  benefit,  as  otherwise  there  would  be  no 
constitutional  authority  for  taking  land  for  right  of  way,  yet  the 
principal  purpose  in  view  is  the  benefit  which  will  flow  to  the 
property  within  the  district.  It  is  not  contemplated  that,  when  the 
system  is  established,  the  public  shall  have  any  other  than  an  in- 
cidental interest  therein  or  benefit  thereform.  The  public  has  no 
direct  right  whatsoever  in  such  drainage  system.  It  has  no  right 
to  enter  thereon,  no  right  to  use  the  water  thereform,  or  to  receive 
anv  other  than  the  mere  incidental  benefit  flowin^f  from  increase  of 
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taxes  or  improved  sanitary  conditions.  The  county,  at  its  own 
expense,  is  not  authorized  to  improve  the  same  or  keep  it  in 
repair.  The  establishment  of  a  drainage  system  is,  in  its  nature, 
as  much  a  priva^te  enterprise  as  is  the  establishment  of  a  water 
power  system,  or  as  would  be  the  establishment  of  an  irrigation 
system.  Let  us  suppose  that  there  was  a  statute  providing  that, 
upon  the  petition  of  one  property  owner  owning  real  estate  riparian 
to  a  stream  of  water,  proceedings  could  be  instituted  to  have  all  of 
the  lands  riparian  to  such  stream  incorporated  into  an  irrigation 
district;  such  law  providing  that,  upon  the  presentation  of  such  a 
petition,  some  certain  officer  or  body  of  officers  should  investigate 
the  necessity  of  such  district,  and,  if  they  found  the  same  would 
be  a  public  benefit,  should  proceed  to  the  establishment  of  such 
district  and  the  laying  out  of  a  complete  irrigation  system  therein. 
Suppose  such  law  provided  for  the  establishment  of  a  complete 
system  of  ditches  for  the  distribution  of  the  waters  of  said 
stream  throughout  such  district  and  for  the  condemnation  of  land 
for  right  of  way  of  the  ditches,  the  expenses  for  all  of  which 
should  be  borne  by  the  lands  benefited  thereby.  Would  the  mere 
fact  that  into  the  hands  of  a  certain  officer  or  officers  was  given 
the  passing  upon  the  petition  and  the  looking  after  this  work, 
in  any  manner  make  such  an  enterprise  one  for  the  city,  county,  or 
other  municipal  district  of  which  such  person  or  body  of  men 
might  be  officers,  when  the  public,  as  such,  would  have  absolutely 
no  direct  rights  in  such  irrigation  system  and  be  entitled  to  no 
direct  benefits  therefrom?  We  think  not.  It  seems  to  us  clear 
•that  enterprises  of  this  kind,  which  merely  for.  convenience  of 
and  to  safeguard  the  rights  of  all  parties  are  placed  under  the 
charge  of  and  are  carried  out  by  public  officers  are  no  more  public 
in  their  nature,  and  give  to  the  municipality  no  more  right  or  title 
in  and  to  the  lands  improved,  than  would  such  municipality  have 
in  the  same  providing  that  such  an  enterprise  should  be  established 
under  sanction  of  law  through  the  united  efforts  of  the  property 
owners  without  the  intervention  of  any  municipality  or  officer 
theerof. 

TUe  order  overruling  the   demurrer  to  the  complaint  is   re- 
thereof. 

SMITH,  J.    I  concur  in  the  conclusion  announced  by  Justice 
WHITING,  but  prefer  to  place  the  decision  upon  the  ground  that 
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the  act  creating  the  lien  limits  the  application  of  the  act  itself  to 
proceedings  in  which  "an  appropriation  of  the  funds  of  the  cor- 
"poration"  is  involved.  It  follows  that  where  no  appropriation  of 
county  funds — "funds  of  the  corporation" — is  made,  or  is  neces- 
sary, the  act  creating  the  lien  has  no  application.  And  even 
though  no  appropriation  of  county  funds  to  pay  for  the  ditch  be 
necessary — because  the  fund  is  otherwise  provided — still  an  ap- 
propriation "of  funds  of  the  corporation*'  is  necessary  to  render 
the  lien  statute  applicable.  The  drainage  law  itself  appropriates 
the  fund  raised  by  special  assessment  to  pay  for  the  ditch,  but 
such  fund  is  not  thereby  made  a  "fund  of  the  corporation.''  The 
statute  expressly  exempts  the  county  and  its  funds  from  liability 
for  the  costs  of  construction  of  drainage.  It  seems  to  me  the 
guarded  and  explicit  language  used  in  the  act  relating  to  liens 
results  in  a  "casus  omissus,"  which  the  courts  are  not  justified 
in  attempting  to  correct. 

CORSON,  J.  (dissenting).  I  am  unable  to  concur  in  the 
opinion  of  the  majority  of  the  court  as  in  my  judgment  the  facts 
stated  in  the  complaint  clearly  bring  the  case  within  the  provisions 
of  section  721  if  not  under  section  713  of  the  Code  referred  to  and 
quoted  in  the  opinion.  In  my  judgment  the  title  to  the  land  over 
which  the  drainage  ditch  is  constructed  became  the  public  prop- 
erty of  the  county,  and  therefore  the  facts  presented  by  the  com- 
plaint bring  the  case  clearly  within  the  provisions  of  section  721, 
and  hence  the  construction  of  a  drainage  ditch  is  an  improvement 
upon  public  ground  of  the  county.  By  section  3  of  chapter  102, 
Laws  of  1909,  amending  section  5  of  chapter  134,  Laws  of  1907, 
it  is  provided  that  the  commissioners  "shall  assess  the  damages 
sustained  by  each  tract  of  land  or  other  property  through  which 
the  same  shall  pass,  and  the  damages  as  compensation  for  the  land 
taken  for  the  route  of  such  drainage."  By  section  25  of  the  act  of 
1907  it  is  provided  that  ''the  title  to  the  right  of  way  of  drainage 
may  be  derived  by  consent  or  purchase  from  the  owners  of  the 
lands  through  which  the  same  may  pass  as  well  as  by  the  method 
of  condemnation  herein  provided."  This,  it  seems  to  me,  shows 
conclusively  that  by  the  condemnation  proceedings  refcrrefl  to  the 
title  to  that  portion  of  each  tract  of  land  over  which  the  ditch  is 
constructed  passes  from  the  owner.  To  whom  then  does  it  pass? 
Clearly   it   does   not  pass   to  the  owners   of  the   land   wMthin   the 
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drainage  district,  as  such  owners  are  not  made  a  corporation  or 
vested  with  the  powxr  to  take  and  receive  the  title.  As  the  county 
is  the  party  that  exercises  the  right  of  eminent  domain  in  acquiring 
the  property  over  which  the  ditch  is  constructed,  it  necessarily 
follows  that  the. county  is  the  party  that  acquires  the  title  to  the 
same,  in  trust,  of  course,  for  the  benefit  of  the  persons  owning 
property  within  the  drainage  district.  If  this  w^ere  not  so,  no 
person  or  corporation  would  be  authorized  to  institute  a  suit  for 
the  protection  of  said  drainage  ditch  from  injury  or  destruction 
or  to  recover  damages  resulting  from  such  injury  or  destruction. 
It  will  be  noticed  that  the  title  to  the  land  over  which  the  ditch  is 
to  be  constructed  may  be  acquired  by  purchase  as  well  as  by  the 
exercise  of  the  right  of  eminent  domain.  When  the  right  is  ac- 
quired by  purchase,  who  is  to  be'  the  grantee  in  such  a  case  unless 
it  is  the  county?  The  reasoning  in  the  opinion  of  the  majority  of 
the  court  seems  to  leave  the  title  to  the  property  over  which  the 
ditch  is  constructed  and  taken  by  condemnation  proceedings  or 
by  voluntary  conveyance  of  the  parties  vested  in  no  individual  or 
corporation.  Construing,  therefore,  the  Drainage  Act  in  connec- 
tion with  section  721  quoted  in  the  opinion,  it  seems  to  me  clear 
that  the  title  to  the  drainage  ditch  is  vested  in  the  county  and  is 
public  property. 

In  the  recent  case  of  Rates  County  v.  Wills,  190  Fed.  522, 
III  C.  C.  A.  354,  the  United  States  Court  of  Appeals  of  this  cir- 
cuit, in  construing  the  Drainage  Act  of  Missouri,  which  seems 
from  the  opinion  to  be  very  similar  to  the  Drainage  Act  of  this 
state,  says :  "Viewing  the  legislation  of  the  state  relative  to  these 
drainage  districts,  w-e  think  it  apparent  that  dt^ainage  districts  were 
merely  political  subdivisions  of  the  county  for  the  special  pur- 
poses of  drainage,  and  were  not  at  the  time  the  contract  w^as 
entered  into  created  corporations  capable  of  suing  and  being  sued. 
The  whole  proceeding  for  the  establishment  of  drainage  districts, 
construction  of  ditches,  assessing  property  therefor,  and  providing 
the  funds  to  pay  for  the  construction,  was  vested  in  the  county 
court.  *  *  *  That  the  district  formation  was  for  the  purpose 
of  designating  the  territorial  part  of  the  county  to  be  assessed  for 
the  payment  hereof.  Contracts  of  this  character  are  analogous 
to  those  of  a  city,  which  establishes  paving  and  sewer  districts, 
issues  paving  and  sewer  district  bonds,  in  which  the  real  estate  in 
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the  particular  district  only  is  assessed  for  the  improvement,  the 
work  being  done  on  the  theory  that  it  rs  a  local  benefit,  and  the 
expense  borne  by  the  property  specially  benefited."  Davenport  v. 
County  of  Dodge,  105  U.  S.  237,  26  L.  Ed.  1018.  It  is  hardly 
necessary  to  state  that  the  county  court  of  Missouri  has  the  same 
powers  and  duties  as  boards  of  county  commissioners  in  this 
state. 

It  will  be  observed  by  the  provisions  of  the  Drainage  Act 
that  the  contract  for  the  expenses  incurred  by  the  construction  of 
the  drainage  ditch  is  to  be  made  by  the  county,  and  under  the 
ruling  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Davenport  v.  County  of  Dodge,  supra,  and  in  the  opinion  in  the 
Bates  Case,  supra,  the  action  upon  the  contract  may  be  properly 
brought  against  the  county  and  a  si>ecial  judgment  entered  pro- 
viding for  the  pa>Tnents  of  the  same  by  taxes  levied  and  collected 
from  the  property  within  the  drainage  district.  By  a  fair  con- 
struction, therefore,  of  the  Drainage  Act  and  in  view  of  these 
decisions  by  the  Supreme  Court  of  the  United  States  and  the 
appellate  court  of  this  circuit,  I  am  clearly  of  the  opinion  that  the 
title  to  the  land  over  which  the  drainage  ditch  is  constructed  is 
vested  in  the  county. 

It  is  suggested  by  Mr.  Justice  SMITH  in  his  concurring 
opinion,  in  effect,  that  no  appropriation  of  the  funds  had  been 
made  to  this  specific  purpose,  but  in  my  opinion  no  appropriation 
was  necessary,  as  the  drainage  law  itself  appropriates  the  fund 
derived  from  the  assessment  of  the  property  to  the  pa\inent  of 
damages  and  the  expenses  of  constructing  the  ditch.  The  demand 
for  judgment  in  the  complaint  in  this  case  only  requires  the  county 
to  pay  over  to  the  plaintiff  the  amount  due  the  contractor.  The 
plaintiff,  therefore,  does  not  seek  to  recover  any  of  the  county 
funds  proper,  but  simply  demands  judgment  adjudging  him  to 
have  a  lien  upon  the  amount  so  due  said  contractor,  and  that  the 
same  be  paid  over  to  the  plaintiff.  Assuming  as  we  may  from  the 
fact  that  the  contractor  makes  no  defense  to  the  action  that  the 
amount  claimed  by  the  plaintiff  is  justly  due  him  for  materials 
furnished  in  the  construction  of  the  drainage  ditch,  I  am  of  the 
opinion  that  the  statute  should  be  liberally  construed  in  favor  of 
the  plaintiff;  as  it  is.  clearly  not  material  to  the  county  whether 
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the  amount  so  due  the  contractor  shall  be  paid  to  him  or  to  the 
plaintiff. 

HANEY,   J.      I   think   the  order    appealed    from   should   be 
affirmed. 


STATE,   Respondent,   v.   HOLTER,   Appellant. 
(138  N.  W.  953.) 

1.  Seduction — Evidence — Subsequent  Intercourse. 

Testimony  of  prosecutrix,  in  a  prosecution  fbr  sedu:tion,  to 
her  acts  of  intercourse  with  defendant,  subsequent  to  the  al- 
leged seduction,  is  admissible  for  purpose  o»f  corroboration. 

2.  Same— Evidence — Condition  of*  Female. 

Evidence  that  .prosecutrix  in  seduction  was  enciente  is  ad- 
missible as  proof  of  illicit  intercourse,  a  fact  necessary  to  be 
established;  and,  in  connection  with  proof  of  previous  chastity 
of  prosecutrix,  it  tends  also  to  prove  she  had  been  seduced  by 
some  one. 

3.  Criminal  Law — ^Evidenc^*— Objections  Below. 

Grounds  of  objection  not  presented  to  court  below  cannot  be 
considered  on  appeal. 

4.  Criminal  Law — Seduction — ^Evidence  of  Motive  for  Intercourse. 

The  question  to  prosecutrix  in  seduction  whether  she  would 
have  permitted  defendant  to  have  intercourse  except  for  his 
promise  of  marriage,  is  not  objectionable  as  calling  for  a  con-, 
elusion;    and  such  testimony  is  competent. 

5.  Criminal    Law — Seduction — ^Rebuttal    Evidence  —  Alibi  —  Judicial 

Discretion. 

On  trial  (for  seduction,  the  state  may,  by  way  of  rebuttal  to 
defendant's  defense  of  an  alibi  involving  the  date  of  certain 
alleged  intercourse  between  defendant  and  prosecutrix,  intro- 
duce further  evidence  to  show  intercourse  on  such  date;  and 
such  evidence,  so  admitted,  is  within  judicial  discretion,  even 
if  it  was  properly  evidence  in  chief. 

6.  Criminal  Ijaw — Instructions — ^Harmless  Error. 

The  jury  having  been  clearly  warranted  in  finding  prosecu- 
trix was  chaste  prior  to  her  alleged  seduction,  upon  her  un- 
contradicted testimony  that  she  had  had  no  intercourse  with 
any  one  prior  thereto,  any  error  in  the  charge  that  till  the 
contrary  is  shown  a  woman  is  presumed  chaste  was  harmless. 

Under  Sec.  366,*  Code  Grim.  Proc.  (Sec.  7386,  Com.p.  Laws,) 
jelating  to  corroboration  of  prosecutrix  as  to  seduction  under 
promise  of  marriage,  that  she  was  an  unmarriad  female  of 
previous  chaste  character,  and  that  there  was  an  act  of  inter- 
course under  such  promise  may  be  proved  from  her  testimony 
23 — Vol.   30,  S.   D. 
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alone;  following  State  v.  King,  9  S.  D.  628.  But  there  must  be 
other  and  corroborating  testimony  to  prove  defendant  was  the 
guilty  party.  ^ 

7.  Criminal  Law — Instructions — ^Invading  Province  of  Jury. 

The  charge,  in  seduction,  that  it  is  suflacient  to  constitute 
corroborating  evidence  to  connect  defendant  with  the  offense 
if  the  jury  find  the  parties  kept  company  with  each  other,  and 
acted  as  lovers  usually  do,  and  other  like  circumstances,  if 
any,  is  a  correct  instruction  on  the  law  applicable  to  the  facts, 
.  and  does  not  invade  province  of  jury. 
Whiting,  J.,  dissenting. 

8.  Criminal  Law — ^Instructions — ^Request  Covered  by  Charge. 

Even  if  it  is  doubtful  whether  there  was  sufficient  evidence 
upon  which  to  base  a  requested  instruction,  yet,  assuming  thd.t 
the  instruction  stated  the  law  correctly,  no  error  was  committed 
in  refusing  it,  where  such  instruction  was  substantially  em- 
bodied in  those  given. 

9.  Criminal  Law — ^Instructions — ^Applicability   to  Evidence. 

A  charge  that  no  conviction  of  seduction  could  be  had,  though 
prosecutrix  and  defendant  had  intercourse,  if  it  was  by  mutual 
consent   in    gratification    of   passion,    and    not   in    truth   under 
promise  of  marriage,   was   as  favorable   as   defendant  was   en- 
titled  to,    he   having    denied    any    intercourse,    and    she   having 
testified  to  intercourse  with  him  and  that  she  would  have  had 
none  but  for   his  promise  of  marriage. 
(Opinion  filed  Dec.  3,  1912.     Rehearing  granted  Feb.  19,  1913.) 
Appeal  from  Circuit  Court,  Charles  Mix  County.    Hon.  R.  B. 
Tripp,  Judge. 

.  Defendant,  Carl  Holter,  was  convicted  of  seduction ;  and  from 
such  judgment  and  from  an  order  denying  a  new  trial,  he  ap- 
peals.    Affirmed. 

Charles  P.  Bates,  Ovaries  H.  Bartlett,  and  Perrett  F,  GauU, 
for  Appellant. 

Evidence  tending  to  prove  acts  of  sexual  intercourse,  under 
promise  of  marriage,  between  defendant  and  the  prosecuting  wit- 
ness, subsequent  to  the  act  charged  in  the  information  and  testi- 
fied to  by  the  prosecuting  witness,  is  inadmissible  and  should  have 
been  excluded. 

As  the  state  had  introduced  evidence  definitely  fixing  the  date 
of  the  alleged  seduction,  the  prosecuting  witness  should  not  have 
been  permitted  to  testify  to  subsequent  acts  of  sexual  intercourse, 
each  under  a  separate  promise  of  marriage,  as  corroborative  testi- 
mony,  as  the  proof  of  3uch  acts   could   have  no  such   tendency. 
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People  V.  Clark,  33  Mich.  112;  People  v.  Payne,  91  N.  W.  729 
(Mich.);  Pope  v.  State,  34  So.  840  (Ala.);  People  v.  Brown, 
106  N.  W.  149  (Mich.)  ;  People  v.  Williams,  65  Pac.  323  (Cal.)  ; 
Cecil  V.  Territory,  82  Pac.  654  (Okla.) ;  State  v.  Hilberg,  61 
Pac.  215  (Utah);  State  v.  Palmberg,  97  S.  W.  566  (Mo.); 
Smith  V.  State,  73  S.  W.  401  (Tex.)  ;  Henard  v.  State,  79  S.  W. 
810  (Tex.). 

There  could  be  but  one  seduction,  and  before  a  jury  would 
be  justified  in  returning  a  verdict  of  guilty,  they  should  all  agree 
as  to  the  time  of  such  alleged  seduction.  In  this  case  the  prose- 
cuting witness  having  been  permitted,  against  the  objection 'of 
defendant,  to  testify  to  four  distinct  acts  of  'sexual  intercourse, 
committed  at  different  times  and  each  under  a  separate  promise 
of  marriage,  and  the  court  having  instructed  the  jury  that  the 
time  the  seduction  took  place  was  not  material  so  long  as  it 
occurred,  if  at  all,  within  three  years  before  the  filing  of  the  in- 
formation, there  is  no  certainty  that  in  finding  the  defendant 
guilty  the  jury  all  agreed  as  to  the  time  when  the  alleged  seduc- 
tion took  place. 

The  defendant  testified  that  he  was  not  at  the  Hosford  home 
on  the  evening  of  June  18,  did  not  take  Hazel  Hosford  riding,  or 
have  sexual  intercourse  with  her  at  that  time,  and  introduced 
the  testimony  of  several  witnesses  strongly  tending  to  corroborate 
his  testimony  in  this  regard.  It  is  quite  probable  that  some  of 
the  jury  believed  this  testimony,  but  thought  that  defendant  was- 
guilty  of  seduction  on  one  of  the  subsequent  dales  testified  to 
by  Hazel  Hosford.  On  this  proposition  also  see:  State  v.  Riggs, 
25   S.  D.  275. 

The  only  object  in  admitting  evidence  of  pregnancy  could' 
be  that  -it  would  tend  to  corroborate  the  testimony  of  Hazel 
Hosford.  The  fact  of  pregnancy  would  show  that  there  had 
been  illicit  intercourse  between  Hazel  Hosford  and  some  man, 
but  would  not  in  any  manner  tend  to  connect  the  defendant  with 
the  commission  of  the  offense  or  corroborate  her  testimony  in  that 
regard.  While  some  of  the  courts  have  admitted  such  evidence 
for  reasons  that  are  unexplained  and  do  not  appeal*  in  the  de- 
cisions, so  far  as  we  have  been  able  to  ascertain  it  has  been  uni- 
formly held  that  neither  pregnancy  nor  the  birth  of  a  child  as  the 
result  of  illicit  intercourse,  is  corroborative  of  the  alleged  seduc- 
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tion.  State  v.  Dolan,  109  N.  W.  609;  State  v.  Kissock,  83  N. 
W.  724;  State  V.  McGinn,  80  X.  W.  1068:  People  v.  Boyce,  55 
N.  Y.  644. 

The  prosecuting  witness  should  not  have  been  permitted  to 
testify  as  to  the,  motive  which  induced  her  to  consent  to  sexual 
intercourse. 

This  ruling  was  erroneous  and  prejudicial  to  the  defendant. 
Anderson  v.  State,  16  So.  109  (Ala.)  ;  Barnes  v.  State,  39  S.  W. 
684   (Tex.). 

The  only  evidence  that  was  offered  on  the  part  of  the  state 
as  tending  to  corroborate  the  prosecuting  witness  and  in  any  man- 
ner connect  the  defendant  with  the  commission  of  the  offense 
charged,  is  the  evidence  tending  to  show  that  "Hazel  Hosford 
and  Carl  Holter  kept  company  with  each  other,  and  acted  as 
lovers  usually  do,  and  other  like  circumstances."  Meager  as  was 
the  evidence  in  this  regard,  it  was  sufficient  to  be  submitted  by 
the  court  to  the  jury.  In  order  to  meet  such  evidence,  it  was  not 
only  competent  but  was  absolutely  essential  for  defendant  to  intro- 
duce the  evidence  called  for  by  these  questions  so  that  the  jurv 
could  get  a  fair  and  comprehensive  idea  of  the  relations,  actions, 
and  conduct  of  the  parties,  and  of  the  entire  situation,  and  thus 
■be  able  to  make  an  intelligent  finding  as  to  whether  or  not  the 
defendant  and  prosecuting  witness  "acted  as  lovers  usually  do.'' 
.  The  court  should  have  permitted  these  questions  to  be  an- 
swered, and  his  refusal  so  to  do  is  prejudicial  error.  Stinhouse 
V.  State,  47  Ind.  17;  State  v.  Brown,  53  N.  W.  92  (la.);  State 
V.   Baldoser,  55   N.   W.  97   (la.). 

After  defendant  had  rested  his  case,  the  state  offered  the 
testimony  of  three  other  members  of  the  Hosford  family  to  the 
effect  that  they  saw  him  at  the  Hosford  home  on  the  evening  of 
June  18,  as  had  been  previously  testified  to  by  Hazel  Hosford, 
her  mother  and  brother.  Defendant  objected  to  the  testimony  as 
not  proper  rebuttal ;  that  the  'state  in  its  main  case '  introduced 
the  testimony  of  the  prosecuting  witness  upon  the  same  subject, 
in  which  she  stated  that  the  defendant  was  at  the  Hosford  house 
on  the  afternoon  or  early  evening  of  June  i8th ;  that  the  state 
then  introduced  the  testimony  of  two  other  witnesses  tending  to 
corroborate  her  in  that  regard;  that  having  introduced  evidence 
upon  that  'subject,   both   in  main   and   as  corroborating  evidence. 
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the  state  should  have  introduced  and  exhausted  all  the  evidence 
it  had  on  that  subject  before  resting,  and  was  not  entitled  at  that 
time,  the  defense  having-  rested,  to  introduce  additional  testi- 
mony upon  this  subject.  The  defendant's  objections  having  been 
overruled,  the  witnesses  testified  to  facts  tending  to  show  that 
defendant  was  at  the  Hosford  house  at  the  time  claimed  by  the 
prosecuting  witness. 

This  evidence  being  merely  cumulative  and  in  no  sense  re- 
buttal testimony,  should  have  been  rejected  by  the  court.  Code 
Criminal  Procedure,  Sec.  350;  Underbill  on  Criminal  Evidence, 
Sec.  280;  Oldham  v.  Commonwealth,  58  S.  W.  419  (Ky.} ; 
Williams  v.  Commonwealth,  14  S.  VV.  595  (Ky.)  ;  People  v. 
Quick,  25  N.  W.  302  (Mich.)  ;  State  v.  Hunsaker,  19  Pac.  605 
(Ore.);  State  v.  Minnick,  102  Pac.  605  (Ore.);  Section  350, 
Code  of  Criminal  Procedure. 

In  the  case  at  bar  no  application  was  made  by  counsel  for 
the  state  for  permission  to  offer  evidence  upon  their  original  case, 
their  contention  being  that  the  evidence  offered  was  rebuttal,  and 
it  was  admitted  by  the  court  on  that  theory.  State  v.  Hunsaker, 
supra. 

The  court  erred  in  instructing  the  jury  as  to  presumption  of 
cliastity   of   prosecutrix. 

In  a  criminal  prosecution  for  seduction  it  cannot  be  pre- 
sumed that  the  prosecuting  witness  was  of  previous  chaste  char- 
acter. Under  section  366  of  the  Penal  Code,  one  of  the  essential 
elements  of  the  oflFense  of  seduction  is  that  the  person  -seduced 
he  **of  previous  chaste  character;"  the  chastity  of  the  female  is 
not  presumed,  but  must  be  alleged  and  proved  the  same  as  the 
other  necessary  elements  of  the  offense. 

While  there  is  some  conflict  of  authority  on  thi-s  subject,  the 
better  and  more  logical  view  is  that,  although  in  ordinary  cases 
there  is  an  inference  or  presumption  of  the  chastity  of  a  woman, 
still,  where  such  chastity  is  an  essential  element  of  a  criminal 
offense,  as  in  the  case  of  seduction  under  statutes  like  ours,  there 
can  be  no  such  presumption  as  against  the  presumption  of  the 
innocence  of  one  accused  of  crime.  As  has  been  said :  "There 
cannot  be  two  presumptions  in  a  criminal  case.  The  accused  is 
presumed  to  be  innocent  until  his  guilt  is  established  beyond  a 
reasonable  doubt."     People  v.  O'Brien,  62  Pac.  297  (Cal.)  ;  People 
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V.  Krusick,  28  Pac.  794  (Cal.) ;  People  v.  Wallace,  42  Pac.  159 
(Cal.)  ;  West  V.  State,  i  Wis.  186;  State  v.  Wenz,  42  N.  W.  933 
(Minn.);  State  v.  Lockerb>%  52  N.  W.  958  (Mirni.)  ;  State  v. 
Preuss,  127  N.  W.  438  (Minn.) ;  Harvey  v.  Territory,  65  Pac. 
837  (Okla.);  Commonwealth  v.  Whittaker,  131  Mass.  224;  Wal- 
ton V.  State,  75  S.  W.  i  (Ark.)  ;  State  v.  McCaskey,  16  S.  W. 
511  (Mo.);  Zabriskie  v.  State,  39  Am.  Rep.  610  (N.  J.);  Oliver 
V.  Commonwealth,  47  Am.  Rep.  704  (Penn.) ;  25  Am.  &  Eng. 
Enc.  of  Law  240. 

It  will  be  observed  that  the  statutes  of  Wisconsin  and  Cali- 
fornia, quoted  in  the  above  cases,  are  in  all  essential  respects 
identical   with   section  336,  of  our .  Penal   Code,   which   provides : 

**Every  person  who,  under  promise  of  marriage,  seduces  and 
has  illicit  connection  with  any  unmarried  female  of  previous  chaste 
character,  is  punishable,"  etc. 

With  reference  to  the  nature  and  extent  of  the  corroborative 
evidence  required,  tending  to  connect  the  defendant  w^ith  the  com- 
mission of  the  offense,  the  language  of  the  trial  court's  instruction 
was  taken  verbatim  from  the  opinion  of  this  court  in  State  v. 
King,  9  S.  D.  628.  We  have  been  unable  to  find  any  aifthority 
in  support  of  the  rule  laid  down  in  that  case.  In  the  case  of 
State  V.  BoUerman,  61  N.  W.  183,  this  question  was  not  in  issue, 
and  the  language  from  the  opinion  of  the  court,  quoted  in  State 
V.  King  as  supporting  such  rule,  is  mere  dictum  and  of  no  au- 
thoritative value.  The  Supreme  Court  of  Iowa,  in  the  later  case 
of  State  V.  Bauerkemper,  64  N.  \\',  609,  held  that  the  corrobora- 
tion required  by  the  Iowa  statutes,  must  be  both  as  to  the  debauch- 
ing and  the  use  of  seductive  arts,  which  would  include  both  the 
illicit  intercourse  and  the  promise  of  marriage. 

In  the  case  at  bar.  Hazel  Hosford  testified  that  the  defendant 
promised  to  marry  her,  and  that,  relying  thereon,  she  permitted 
him  to  have  sexual  intercourse  with  her.  These  were  the  only 
acts  of  illicit  intercourse  and  the  only  promise  of  marriage  men- 
tioned in  the  testimony,  and  this  w^as  practically  the  only  evi- 
dence tending  to  connect  the  defendant  with  the  commission  of 
the  offense.  If  the  jury,  under  this  instruction  of  the  court, 
found  the  fact  of  sexual  intercourse,  under  promise  of  marriage, 
on  the  evidence  of  Hazel  Hosford  alone,  then  it  is  certain  that 
they  must  have  found  the  defendant  guilty  upon  the  same  evi- 
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dence,  and  without  any  corroboration.  The  instruction  in  effect 
permitted  the  jury  to  find  the  defendant  guilty  upon  the  uncorro- 
borated evidence  of  the  prosecuting  witness,  thereby  nullifying 
the  provisions  of  our  statute  requiring  such  corroboration. 

Under  statutes  similar  to  that  of  South  Dakota,  it  is  uni- 
formly held  that  a  conviction  cannot  be  had  unless  the  evidence 
of  the  prosecuting  witness  is  corroborated  both  as  to  the  illicit 
intercourse  and  the  promise  of  marriage,  Harvey  v.  Territory, 
6s  Pac.  837  (Okla.);  Wooley  v.  State,  96  S.  W.  27  (Tex.); 
McCullar  v.  State,  61  Am.  St.  Rep.  847  (Tex.)  ;  State  v.  Bauer- 
kemper,  64  N.  W.  609  (la.). 

Regarding  the  sufficiency  of  the  corroborating  evidence  to 
connect  the  defendant  with  the  commission  of  the  offense,  we 
contend  the  court  erred  in  instructing  the  jury. 

In  giving  this  instruction  the  court  manifestly  invaded  the 
province  of  "the  jury.  It  was  for  the  jury  and  not  the  court  to 
determine  as  to  the  sufficiency  of  the  corroborating  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  offense. 
State  V.  Bess,  81  N.  W.  152  (la.) ;  State  v.  Kissock,  83  N.  W. 
724.  (la.);  State  v.  Smith,  100  N.W.  40  (la.)  ;  State  v.  Waterjnan, 
88  Pac.  1074  (Kan.);  Tedford  v.  United  States,  104  S.  W.  608 
(I.  T.)  ;  Allen  v.  State,  50  So.  279  (Ala.)  ;  25  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  247. 

This  instruction  was  excepted  to  by  the  defendant  on  the 
ground  that  it  invaded  the  province  of  the  jury,  in  directing  it, 
that  if  "the  defendant  visited  the  prosecutrix  as  a  suitor,"  that 
fact  was  sufficient  to  connect  the  defendant  with  the  oflFense 
charged.  The  supreme  Court  of  Iowa  sustained  the  exceptions 
and  reversed  the  judgment  on  the  sole  ground  that  the  giving  of 
such  instruction  was  prejudicial  error. 

The  court  should  have  given  the  instruction  requested  by  the 
defendant  concerning  whether  defendant  had  illicit  connection  with 
the  prosecuting  witness  and  as  to  whether  she  consented  to  the 
same  either  wholly  or  in  part  through  lust  or  passion,  etc. 

If  the  testimony  of  Hazel  Hosford  is  to  be  believed,  she 
yielded  very  readily  to  the  request  of  defendant  for  sexual  inter- 
course, and  her  version  of  the  alleged  seduction  leaves  a  strong 
impression'  upon  the  mind  that  her  consent  was  given,  partially  at 
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least,  through  lust  and  passion,  and  not  solely  on  account  of  or  in 
reliance  upon  any  promise  of  marriage. 

Under  statutes  like  ours,  before  a  defendant  can  be  convicted 
of  seduction,  it  must  be  proven  beyond,  a  reasonable  doubt  that 
the  person  seduced  consented  to  sexual  intercourse  with  the  defend- 
ant upon  the  sole  consideration  of  his  promise  to  marry  her. 
Nolen  V.  State,  88  S.  W.  242  (Tex.)  ;  People  v.  Krusick,  28 
Pac.  794  (Cal.) ;  People  v.  Clark,  33  Mich.  112;  People  v.  De 
Fore,- 64  Mich.  693;  People  v.  Nelson,  153  N.  Y.  90;  State  v. 
Ferguson,  12  S.  E.  574,  577  (N.  C). 

Royal  C.  Johnson,  Attorney  General,  M.  Harry  O'Brien,  As- 
sistant Attorney  General,  Ambrose  B.  Beck,  State's  Attorney, 
French  &  Orvis,  J.  E,  Tipton,  and  G.  M,  Caster,  for  Respondent. 

Counsel  for  appellant  in  their  brief  have  cited  a  number  of 
cases  which  they  claim  support  their  contention,  that  "subsequent 
acts  of  sexual  intercourse  between  the  complaining  witness  and 
appellant  are  inadmissible,  and  that  it  was  error  for  the  court  to 
admit  this  testimony. 

An  examination  of  these  cases  discloses  the  fact  that  they  are 
all  ra]>e  cases  and  therefore  do  not  apply  in  this  case.  The  ele- 
ments of  the  offense  in  a  rape  case  are  vastly  different  from  the 
elements  of  a  seduction  case.  In  cases  of  rape  chastity  is  not  an 
essential  element. 

The  law  with  reference  to  seduction  cases  is  vastly  different. 
One  of  the  vital  and  paramount  elements  of  this  offense  is  pre- 
vious chastity.  Chastity  as  a  legal  term  used  in  connection  with 
the  offense  of  seduction  means — "actual  personal  virtue."  Ken- 
yon  V.  People,  26  N.  Y.  203;  84  American  Decisions  177.  This 
being  true  there  can  be  but  one  act  and  one  offense  of  seduction 
against  a  woman,  for  after  one  act  of  sexual  intercourse  has  taken 
place,  the  element  of  chastity  is  thereafter  absent  and  subsequent 
acts  would  not  be  seduction.  Ferguson  v.  State,  15  Southern  66 
(Miss.)  ;  People  v.  Goodwin,  64  Pac.  561  (Cal.)  ;  State  v.  Rob- 
ertson, 28  S.  E.  59  (N.  C.) ;' People  v.  Castro,  65  Pac.  13  (Cal.)  ; 
People  V.  Koller,  y6  Pac.  500  (Cal.),  and  cases  cited;  State  v. 
Stone,  85  Pac.  808  (Kans.)  ;  People  v.  Ilendrickson,  19  N.  W. 
169;  People  V.  Morris,  84  Pac.  463  (Cal.) ;  Wigmore  on  Evidence, 
Sections  216,  398-400,  and  cases  cited  in  supplement  to  that 
work  at  Section  3687. 
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It  is  contended  the  court  erred  in  permittiiig  evidence  of 
"subsequent  acts  of  sexual  intercourse."  There  is  no  statutory 
rule  of  evidence  on  this  subject  in  this  state,  so  the  inquiry  is, 
what  is,  or  should  be,  the  rule  of  the  common  law  upon  it  ? 

As  showing  their  personal  reliations  ,it  is  now  standard  text 
law  that  "it  is  competent  for  the  prosecution  to  show  other  acts 
of  intercourse  between  the  defendant  and  prosecutrix  since  the 
date  of  the  act  alleged."  35  Cyc.  1356,  1353;  25  Am.  &  E.  E.  L. 
236.  The  court  did  not  err  in  the  rulings  referred  to  on  this 
subject. 

The  reason  assigned  by  counsel,  that  the  jury  must  agree 
"as  to  the  time  of  such  alleged  seduction,"  (Appellant's  brief 
folio  288)  is  also  without  application,  for  there  might  be  many 
acts  of  intercourse  but  only  one  of  -seduction  under  our  statute 
and  the  facts  presented  in  this  case. 

As  to  the  ruling  of  the  court  in  permitting  evidence  to  be 
introduced  relative  to  the  pregnancy  of  the  complaining  witness : 
The  law  is  well  settled  that  this  evidence  is  admissible  in  seduc- 
tion cases  to  establish  the  fact  that  the  complaining  witness  has 
had  sexual  intercourse  with  some  one;  and  this  fact  taken  i^n 
connection  with  proof  of  previous  chastity  would  tend  to  prove 
the  seduction,  or  at  least  certain  necessary  elements  of  the  offense. 
In  re  People  v.  Goodwin,  64  Pac.  561  (Cal.)  ;  State  v.  Wycloff,  95 
Iowa,  386,  64  N.  W.  282;  State  v.  Robertson,  121  N.  C.  551, 
28  S.  E.  59;  Armstrong  v.  People,  70  X.  Y.  38;  People  v.  Ran- 
god,  112  Cal.  669,  44  Pac.  1071 ;  State  v.  Meister,  120  Pac.  406 
(C)re:>-.);  State  v.  Hughes,  76  N.  W.  520  (la.);  State  v.  Burns, 
78  X.  W.  681  (Mich.)  ;  Merrell  v.  State,  70  S.  W.  979  (Texas)  ; 
W'igmore  on  Evidence,   Supp.   Sec.   168, 

Appellant  contends  that  the  court  committed  error  in  per- 
mitting the  complaining  witness  to  answer  the  following  ques- 
tions:  Q.  "Miss  Hosford  calling  your  attention  to  •the  i8th  day 
of  June,  191 1,  or  thereabouts,  at  the  time  you  have  testified  to 
having  an  act  of  sexual  intercourse,  would  you  have  permitted 
him  to  have  had  sexual  intercourse  with  you  at  that  time  except 
for  this  promise  of  marriage?"  To  this  question  the  appellant's 
counsel  interposed  the  following  objection:  "Objected  to  by  the 
defendant  as  being  leafling,  suggestive,  incompetent,  and  irrele- 
vant."    (App.  Brief,  folios  96-7). 
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Counsel  for  appellant  urge  that  the  question  called  for  a 
conclusion  of  the  witness  and  that  it  was  therefore  error  to  per- 
mit her  to  answer  the  same.  The  court  will  note  from  the  above 
objection  that  the  question  was  not  objected  to  on  any  such 
ground.  The  appellant  having  failed  to  make  this  objection  in 
the  trial  court,  is  now  precluded  from  raising  the  objection  for 
the  first  time  in  this 'court  on  appeal. 

On  the  other  hand  the  complaining  witness  certainly  was 
competent  to  testify  as  to  what  influence  and  what  conduct  on  the 
part  of  the  appellant  impelled  her  to  consent  to  the  first  act  of 
illicit  intercourse.  The  court's  ruling  is  supported  by  the  follow- 
ing authorities:  35  Cyc.  1351  (Treatise  on  "Seduction"),  Note 
24;  Washington  v.  State,  52  S.  E.  910  (Ga.)  ;  State  v.  Bennetr, 
no  N.  W.  150  (la.);  People  v.  Jensen,*33  N.  W.  811  (Mich.); 
People  V.  Armstrong,  70  N.  Y.  38;  Wigmore  on  Evidence,  Section 
581 ;  Supp.  Wigmore,  Sec.  1963,  Note  4. 

The  appellant  by  way  of  a  defense  in  this  case  attempted  to 
establish  an  alibi.  He  testified  that  he  was  not  present  at  the 
Hosford  home  on  the  evening  of  June  18,  191 1.  That  being  the 
date  upon  which  it  is  claimed  the  alleged  offense  was  committed. 
He  also  produced  four  additional  witnesses  who  gave  testimony 
tending  to  establish  his  defense  of  an  alibi.  The  state  had  no 
notice  that  the  defendant  would  claim  that  he  was  not  present 
at  the  Hosford  home  on  the  evening  of  June  18,  191 1,  nor  that 
he  would  rely  upon  an  alibi  as  a  defense  in  this  case.  Having 
attempted  to  establish  such  an  alibi  the  appellant  raised  a  new 
issue  which  the  state  had  a  right  to  meet  by  rebuttal  testimony. 

"As  the  burden  of  proving  an  alibi  is  on  the  defendant  evi- 
dence in  support  thereof  may  be  rebutted.'*  12  Cyc.  557,  note  69 
and  1912  Annotations;  Lo  Toon  v.  Terr,  16  Hawaiian,  351;  State 
V.  Watson,  72  N.  W.,  283   (Iowa). 

"The  slate  may  introduce  rebutting  evidence  to  meet  any  per- 
tinent issue."  Kastner  v.  State,  79  N.  W.  713;  People  v.  Mar 
Gin   Suie,    103   Pac.   951    (Cal.). 

"The  admission  of  certain  evidence  in  rebuttal  which  might 
properly  have  been  given  in  chief  is  discretionary  with  the  trial 
judge  and  is  not  error."  People  v.  Tidwell,  12  Pac.  61  ((Utah)  ; 
State  V.  Webb,  56  Pac.  159  (Utah)  ;  State  v.  Klein,  53  Pac.  364 
(Wash.)  ;  State  v.  Hunter,  92  N.  W.  872  (Iowa)  ;  State  v.  Selig- 
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man,  103  N.  W.  357  (Iowa);  State  v.  Robbins,  80. N.  W.  1061 ; 
Section  350  Code  of  Criminal  Procedure. 

The  court  did  not  err  in  giving  the  instruction  as  to  presump- 
tion of  prosecuting  witness*  chastity,  but  correctly  stated  the  law 
on  the  subject  and  the  portion  of  the  charge  given  is  supported 
by  numerous  decisions  from  eminent  courts  all  over  this  country. 
There  is  some  conflict  of  authority  on  tlys  subject  but  we  believe 
the  weight  of  authority  and  most  well  considered  cases  establish 
the  law  to  be  as  defined  by  the  charge  given  in  this  case. 

In  rape  and  seduction  cases  brought  under  statutes  requiring 
previous  chastity  of  the  prosecutrix  the  previous  chastity  of  the 
prosecutrix  will  be  presumed  until  evidence  to  the  contrary  ap- 
pears and  the  burden  of  proving  unchastity  is  upon  the  defendant 
if  he  would  avail  himself  of  that  defense.  Kerr  v.  U.  S.  104  S. 
W.  809;  Crozier  v.  People,  ist  Park.  Cr.  457;  Kenyon  v.  People, 
26  N.  Y.  204;  McTyier  v.  State,  18  S.  E.  140  (Ga.)  ;  State  v. 
Drake,  105  N.  W.  54  (la.);  Baker  v.  Commonwealth,  20  S.  E. 
776  (Va.) ;  State  v.  Hemm,  48  N.  W.  971  (la.) ;  State  v.  Brown, 
53  2s\  W.  92  (la.);  Leedom  v.  State,  116  N.  W.  496  (Neb.); 
Commonwealth  v.  Allen,  135  Pa.  483,  19  Atl.  957;  Smith  v.  State, 
118  Ala.  117,  24  So.  55;  Woodard  v.  State,  5  Ga.  App.  447,  63 
S.  E.  573  (Ga.);  Ferguson  v.  State,  71  Miss.  805,  15  So.  66; 
State  V.  Thornton,  108  Mo.  640,  18,  S.  W.  841 ;  State  v.  Kelley, 
191  Mo.  680,  90  S.  W.  834;  People  v.  Clark,  33  Mich.  112; 
People  V.  Brewer,  27  Mich.  134;  State  v.  Wells,  48  Iowa,  671; 
Bishop  on   Statutory   Crimes,   3rd  Ed.,   Section  648-649. 

The  court  in  giving  the  instruction  as  to  what  are  the  facts 
which  may  be  found  from  the  testimony  of  prosecutrix  alone, 
adopted  verbatim  the  language  employed  by  this  court  in  the  de- 
cision in  the  case  of  State  v.  King,  9  S.  D.  628. 

As  said  by  the  Supreme  Court  of  Iowa  under  substantially 
the  same  statute :  *'It  is  true  that  the  testimony  of  the  prosecuting 
witness  may  be  sufficient  to  show  such  an  offense,  and  that  the 
corroboration  need  only  tend  to  connect  the  defendant  with  the 
offense."  State  v.  Bollerman,  61  N.  W.  183;  (Code  Iowa  1873), 
a456o.  I 

Section  366,  Code  of  Criminal  Procedure  provides  that  in 
seduction  cases  accused  cannot  be  convicted  upon  the  testimony  of 
the  injured  person  unless  she  is  corroborated  by  other  evidence 
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tending  to  connect  the  defendant  with  the  commission  of  the  of- 
fense. An  examination  of  the  statutes  of  other  states  discloses 
the  fact  that  they  are  in  many  cases  different  from' the  statute  in 
our  state. 

Sexual  crimes  are  invariably  crimes  of  secrecy  and  it  is  al- 
most impossible  in  any  case  to  obtain  direct  corroboration  of  the 
act  of  -sexual  intercourse  and  if  the  drastic  -rule  contended  for  by 
counsel  for  appellant  were  correct  it  would  in  effect  nullify  our 
penal  statute  relating  to  the  offense  of  seduction.  State  v.  Nash, 
134  S.  W.  717  (Texas). 

Assuming,  but  not  conceding  that  the  charge  concerning 
prosecutrix  and  defendant  keeping  company  and  acting  like  lovers, 
is  a  charge  on  sufficiency  of  evidence,  we  think  counsel's  conten- 
tion that  the  sufficiency  of  the  evidence  is  without  ''the  province" 
of  the  court  is  erroneous.  In  every  case  there  is  always  the  pri- 
mary question  of  whether  there  is  any  evidence,  and  its  legal 
sufficiency  to  justify  a  recovery,  conviction,  or  corroboration.  If 
this  were  not  the  law,  applications  to  direct,  advise  or  set  aside 
verdicts  would  be  idle.  The  weight  of  evidence,  in  the  sense 
of  its  probative  force,  is  for  the  jury,  but  the  court  can,  and  to 
aid  the  jury  should  charge  what  facts  are  sufficient  for  a  recovery, 
conviction   or   corroboration." 

It  is  legally  and  logically  contradictory  to  contend  that  an  in- 
struction, predicated  upon  certain  facts,  if  found  from  the  evi- 
dence, is  erroneous,  where  the  facts  would  unquestionably  warrant 
a  verdict. 

Our  argument  on  assignment  of  error  Number  ^i,  thus  far 
has  assumed  that  the  particular  portion  of  the  court's  charge  com- 
plained of,  can  and  should  be  interpreted  as  charging  the  jury 
upon  the  weight  of  the  evidence.  We  do  not,  however,  think 
the  charge  should  or  can  be  so  interpreted.  The  portion  of  the 
charge  complained  of,  we  know,  was  taken  from  the  opinion  of 
the  Iowa  Supreme  Court  of  State  v.  Reinheimer,  80  N.  W. 
r/x),  wherein  the  court  by  Deemer,  J.,  uses  the  following  lan- 
guage: "We  have  frequently  held  that  the  fact  that  the  parties 
kept  company,  and  acted  as  lovers  usually  do,  and  other  like  cir- 
cumstances, arc  sufficient  to  constitute  corroborating  evidence 
necessary  to  connect  the  defendant  with  the  offense." 

In   that  case   no  complaint   was   made  of  the   instruction   of 
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the  court  ta  the  jury  but  it  was  contended  there  was  no  evidence 
on    which    to   base    the    instructions. 

The  case  at  bar  is  clearly  distinguishable  from  all  those  re- 
ferred to  in  oppasing  counsel's  brief  except  State  v.  Smith,  which 
is  a  direct  authority  supporting  the  charge  of  the  court  in  the 
case  at  bar  when  the  charge  is  considered  in  its  entirety. 

That  the  instruction  in  the  case  at  bar  complained  of  by  ap- 
pellant's counsel,  if  interpreted  as  we  contend  it  should  be,  stated 
a  correct  legal  proposition  is  well  settled  by  numerous  authorities. 
State  V.  Kissock,  supra;  State  v.  McClintic,  35  N.  W.  696; 
State  V.  Smith,  supra;  State  v.  Waterman,  supra. 

The  general  rule  is  that  if  the  whole  charge  clearly  states 
the  law  so  that  the  jury  as  men  of  ordinary  intelligence  can 
understand  what  is  meant  and  apply  it  to  the  facts  no  prejudice  is 
suffered  by  the  defendant.  The  entire  charge  should  be  considered 
in  construing  any  i)ortion  thereof.  People  v.  Akey,  124  Pac.  718 
(Cal.)  ;  People  v.  Weber,  86  Pac.  671  (Cal.)  ;  People  T.  Besold,  97, 
Pac.  871  (Cal.);  People  v.  Argentos,  106  Pac.  65  (Cal.);  State 
V.  King,  supra. 

We  believe  the  instruction  given  by  the  court  to  the  effect 
that  there  could  be  no  conviction  if  the  jury  should  find  from  the 
evidence  that  the  illicit  intercourse  between  prosecutrix  and  de- 
fendant, if  any,  was  by  mutual  consent  in  gratification  of  passion 
and  was  not  in  truth  under  promise  of  marriage,  was  correct 
statement  of  the  law.  It  was  certainly  as  favorable  as  the  de- 
fendant was  entitled  -to  under  the  law.  State  v.  Atterberry,  52 
Pac.  451  (Kans.)  ;  State  v.  Mclntire,  56  N.  W.  419  (la.)  ;  State 
v.  Carter,  36  Pac.  29  (Wash.)  ;  State  v.  O'Hare,  79  Pac.  39 
(Wash.);  Bradshaw  v.  Jones,  notes,  76  Am.  St.  Rep.  672-673; 
Putnam  v.  State,  29  Tex.  App.  454,  25  Am.  St.  Rep.  738;  Peo 
V.  De  Fore,  64  Mich.  693,  8  Am.  St.  Rep.  863;  Hinman  v. 
State,   127   S.  W.  221    (Texds). 

CORSOX,  J.     Upon  an  infomiation  duly  filed  by  the  state's 
attorney  of  Charles  Mix  county  the  defendant  was  tried  and  con- 
victed of  the  crime  of  seduction  under  a  promise  of  marriage,  and 
.  from  the  judgment  of  conviction  and  order  denying  a  new  trial 
the  defendant  has  appealed  to  this  court. 

It  is  disclosed  by  the  evidence  that  the  prosecutrix  was  a 
young  lady  of  22  years  of  age,   and   that   the  defendant  was   a 
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young  man  residing  in  the  vicinity  of  the  family  of  the  prosecu- 
trix. It  is  claimed  by  the  porsecutrix  that  on  the  evening  of 
June  i8,  191 1,  she  was  seduced  by  the  defendant  under  a  promise 
of  marriage.  There  was  evidence  tending  to  prove  that  the  de- 
fendant took  the  prosecutrix  out  riding  occasionally,  visited  her 
at  the  home  of  her  parents  prior  to  the  date  of  the  alleged  seduc- 
tion, and  that,  after  the  alleged  seduction,  defendant  continued 
his  attentions,  and  that  there  were  other  acts  of  illicit  intercourse 
between  the  defendant  and  the  prosecutrix  in  July  and  August, 
and  that  by  reason  of  her  seduction  she  became  enceinte. 

[i]  On  the  trial  the  prosecutrix,  called  as.  a  witness  on  the 
paft  of  the  state,  testified  that  she  was  seduced  by  the  defendant 
under  promise  of  marriage  on  the  evening  of  the  i8th  of  June, 
191 1,  and  that  the  first  act  of  illicit  intercourse  with  the  defend- 
ant was  had  at  that  time.  She  was  then  permitted  to  testify  over 
the  objectioa  of  the  defendant  that  she  had  illicit  intercourse 
wih  the  defendant  at  three  different  times  in  July  and  August 
following.  It  is  contended  by  the  appellant  that  in  the  admis- 
sion of  this  evidence  as  to  subsequent  acts  of  illicit  intercourse 
the  court  committed  error  for  which  the  judgment  should  be 
reversed  and  a  new  trial  granted.  It  is  contended  by  the  prose- 
cution, however,  that  this  evidence  was  introduced  and  admitted 
for  the  purpose  of  corroborating  the  testimony  of  the  prosecutrix, 
and  was  therefore  admissible.  We  are  inclined  to  take  the  view 
that  the  state  is  right  in  its  contention.  While  there  seems  to  be 
a  conflict  in  the  decisions  on  this  question,  we  are  of  the  opinion 
that  the  weight  of  authority  is  in  favor  of  its  admission.  The 
appellant  relies  mainly  upon  the  cases  of  People  v.  Clark,  33  Mich. 
112,  People  V.  Payne,  131  Mich.  474,  91  N.  W.  739,  and  Pope  v. 
State,  137  Ala.  56,  34  South.  840.  The  state  relies  mainly  upon 
the  case  of  State  v.  Robertson,  121  N.  C.  551,  28  S.  E.  59,  and 
cases  cited  therein,  and  13  Cyc.  1356.  A  number  of  other  au- 
thorities were  cited  by  the  respective  counsel,  but,  as  the  questions 
seem  to  have  been  raised  in  cases  of  rape  or  incest,  we  do  not  deem 
it  necessary  to  cite  them  in  this  opinion.  In  State  v.  Robertson, 
supra,  the  learned  Supreme  Court  of  North  Carolina  held  in  the 
headnote  as  follows :  "In  a  prosecution  for  seduction,  it  is  com- 
petent for  the  state  to  show  other  acts  of  sexual  intercourse  be- 
tween defendant  and  prosecutrix  since  the  date  of  the  act  alleged.*' 
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And  in  the  opinion  that  learned  court  says:  "The  state  asked 
*  *  '*'  the  prosecutrix  if,  subsequent  to  September,  1891,  there 
were  other  illicit  acts  committed  by  them  of  a  carnal  character. 
This  was  objected  to  by  defendant,  but  allowed  by  the  court,  and 
the  witness  answered  in  the  affirmative  that  there  had  been  other 
acts  since  the  first.  This  ruling  of  the  court  is  sustained  by 
Whart.  Cr.  Ev.  §  35;  Sherwood  v.  Titman,  55  Pa.  ']']\  and  by  a 
note  in  Weaver  v.  Bachert,  44  Am.  Dec.  172,  where  Sherwood 
V.  Titman  is  quoted  with  approval." 

[2]  It  is  contended  by  the  appellant  that  the  court  erred  in 
admitting  evidence  over  the  objections  of  the  defendant  that  the 
prosecutrix  was  in  a  family  way,  for  the  reason  that  it  did  not 
tend  to  corroborate  the  alleged  seduction,  but  this  contention  is 
clearly  untenable,  as  it  does,  in  our  opinion,  tend  to  prove  in  con- 
nection with  proof  of  previous  chastity  of  the  prosecutrix  that 
she  had  been  seduced  by  some  one.  While  it  might  not  tend  to 
prove  directly  that  such  illicit  intercourse  was  had  under  promise 
of  marriage  by  the  defendant,  still  it  did  tend  to  prove  one  fact 
necessary  to  be  established,  namely,  illicit  intercourse  with  some 
one.  State  v.  Wickliff,  95  Iowa,  386,  64  N.  W\  282;  State  v. 
Burns  (Iowa)  78  N.  W.  681 ;  State  v.  Hughes,  106  Iowa,  125,  76 
N.  W.  520,  68  Am.  St.  Rep.  288;  Merrell  v.  State  (Tex.  Cr. 
App.)  70  S.  W.  979;  State  V.  Meister,  60  Or.  469,  120  Pac.  406; 
People  V.  Goodwin,  132  Cal.  368,  64  Pac.  561.  In  the  analogous 
case  of  People  v.  Goodwin,  supra,  the  court  held  ,as  appears  by  the 
headnote,  that:  "On  a  prosecution  for  seduction  under  promise  of 
marriage,  it  was  not  error  to  allow  the  prosecutrix  to  testify  that 
she  got  in  a  'family  way'  by  the  defendant  two  months  after  the 
alleged  seduction,  as  this  evidence  tended  to  show,  in  connection 
with  evidence  of  her  previous  chastity,  that  she  had  been  seduced 
prior  to  that  time."  It  will  be  observed  from  the  statement  of 
facts  in  that  case  that  there  was  evidence  tending  to  prove  that 
the  prosecutrix  had  became  enceinte  some  two  months  after  the 
first  alleged  act  of  illicit  intercourse,  and  that  similar  evidence  was 
given  in  the  case  at  bar  by  the  prosecutrix  and  corroborated  by 
the  testimony  of  the  physician.  It  seems  to  be  generally  held  that 
proof  of  pregnancy  or  the  birth  of  a  child  is  competent  evidence 
as  proof  of  illicit  intercourse  between  the  prosecutrix  and  some 
man,  and  tends  to  corroborate  the  prosecutrix  in  her  statement  as 
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to  illicit  intercourse  with  some  one.  If,  therefore,  there  was  suffi- 
cient evidence  to  satisfy  the  jury  that  the  accused  was  the  party 
with  whom  the  prosecutrix  had  the  illicit  intercourse,  the  jury 
was  warranted  in  finding  the  defendant  guilty,  providing,  of 
course,  that  the  illicit  intercourse  with  the  defendant  was  had 
under  promise  of  marriage. 

[3,4]  It  is  further  contended  by  the  appellant  that  the  court 
erred  in  permitting,  the  prosecutrix  to  testify  as  to  the  motive 
w^hich  induced  her  to  consent  to  sexual  intercourse.  On  the  trial 
she  was  asked  the  following  question:  ** Would  you  have  per- 
mitted him  to  have  had  sexual  intercourse  with  you  at  that  time 
except  for  his  promise  of  marriage?'*  To  this  she  answered  over 
the  objection  of  the  defendant:  *1  would  not.'*  The  objection 
made  to  the  question  by  defendant's  counsel  in  their  brief  is  that 
it  was  calling  for  a  conclusion  of  the'  witness,  but  it  has  been 
called  to  our  attention  by  the  respondent  that  on  the  trial  the 
question  was  objected  to  "as  being  leading,  suggestive,  incom- 
petent, and  irrelevant."  It  will  be  noticed  that  it  was  not  ob- 
jected to  on  the  ground  that  "it  called  for  a  conclusion  of  the  wit- 
ness,*' and,  of  course,  the  grounds  of  objection  not  presented  to 
the  trial  court  cannot  be  considered  by  this  court.  But  assuming 
that  the  objection  was  properly  made,  we  are  of  the  opinion  that 
the  contention  of  counsel  as  to  its  admissibility  is  untenable.  35 
Cyc.  1351,  in  its  article  on  Seduction,  says:  "It  has  been  held 
that  the  prosecutrix  cannot  testify  to  the  motive  which  induced 
her  to  submit  to  intercourse  with  defendant,  but  the  better  opinion 
is  to  the  contrary.**  As  sustaining  our  position,  see  State  v. 
Rrinkhaus,  34  Minn.  285,  25  N.  W.  642;  Ferguson  v.  State,  71 
Miss.  805,  15  South.  66,  42  Am.  St.  Rep.  492;  State  v.  Bennett, 
137  Iowa,  427,  no  N.  W.  150;  People  v,  Jensen,  66  Mich.  711, 
33  N.  W.  811;  Armstrong  v.  People,  70  N.  Y.  38;  State  v.  Ray- 
nor,  145  X.  C.  472,  59  S.  E.  344. 

[5]  It  is  further  contended  by  the  appellant  that  the  court 
erred  in  permitting  the  presecution  to  introduce  evidence  in  re- 
buttal of  defendant's  evidence  that  properly  belonged  to  the 
prosecution*s  case  in  chief.  On  the  trial  the  evidence  of  the 
prosecutrix  tended  to  prove  the  commission  of  the  offense  on  the 
evening  of  the  i8th  of  June,  the  time  alleged  in  the  information, 
and  evidence  was  introduced  on  the  part  of  the  state  tending  to 
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prove  that  the  defendant  was  at  the  home  of  the  prosecutrix  that 
evening.  The  defendant  as  a  part  of  his  defense  introduced 
testimony  tending  to  prove  that  he  was  not  at  the  home  of  the 
prosecutrix  on  the  evening  of  the  i8th  of  June.  The  state  in 
rebuttal  of  this  evidence  on  the  part  of  the  defense  was  permitted, 
over  the  objection  of  the  defendant,  to  introduce  further  testi- 
mony tending  to  prove  that  the  defendant  was  there  at  that 
time.  It  is  contended  on  the  part  of  the  state  that  the  defense 
interposed  by  the  defendant  was  an  alibi,  an  affirmative  defense, 
and  that  such  a  defense  must  be  affirmatively  proven  by  the  de- 
fendant, and  that  it  was  competent,  therefore,  for  the  state  to 
introduce  evidence"  rebutting  the  alibi,  and,  even  if  it  was  not  ad- 
missible upon  this  ground,  the  admission  or  rejection  of  such  evi- 
dence was  within  the  sound  judicial  discretion  of  the  trial  court, 
and,  unless  there  was  an  abuse  of  such  discretion,  the  ruling  of 
the  trial  court  would  not  be  reversed  by  this  court. 

We  are  of  the  opinion  that  the  evidence  was  admissible  upon 
both  grounds.  It  is  true  that  the  prosecution  in  making  out  its 
case  in  corroboration  of  the  statements  of  the  prosecutrix  intro- 
duced evidence  of  two  witnesses  tending  to  prove  that  the  de- 
fendant was  at  the  home  of  the  prosecutrix  on  the  evening  of 
June  i8th,  and  this  evidence  constituted  sufficient  corroboroation 
of  the  prosecutrix,  unless  controverted  by  the  defendant  by  claim- 
ing that  he  was  not  at  the  home  of  the  prosecutrix  on  the  evening 
designated.  Clearly,  therefore,  the  defendant  in  making  his  de- 
fense that  he  was  not  at  the  place  that  evening  introduced  a  new 
issue  which  the  prosecution  had  a  right  to  rebut  by  additional 
evidence.  Even  if  this  view  were  not  correct,  we  cannot  say  that 
there  was  any  abuse  of  the  court's  discretion  in  admitting  the 
evidence  under  the  peculiar  circumstances  of  this  case.  We  are  of 
the  opinion,  therefore,  that  the  court  committed  no  error  in  per- 
mitting the  prosecution  to  make  the  proof  objected  to.  State  v. 
Watson,  102  Iowa,  651,  72  N.  W.  283;  Kastner  v.  State,  58  Neb. 
767,  79  N.  W.  713;  People  v.  Mar  Gin  Suie,  11  Cal.  App.  42, 
103  Pac.  951;  Lo  Toon  v.  Territory,  16  Hawaii,  351 ;  People  v. 
Tidwell,  4  Utah,  506,  12  Pac.  61 ;  State  v.  Webb,  18  Utah,  441, 
56  Pac.  159;  State  v.  Klein,  19  Wash.  368,  53  Pac.  364;  State  v. 
Hunter,  118  Iowa,  686,  92  N.  W.  872;  State  v.  Seligman,  127 
24— Vol.   30,  S.  D. 
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Iowa,  415,  103  N.  W.  357;  State  v.  Robbins,  109  Iowa,  650,  80 
N.  "W.   1061. 

[6]  It  is  further  contended  by  the  appellant  that  the  court 
erred  in  giving  the  following  part  of  its  charge  to  the  jury: 
"With  reference  to  this  provision  of  the  law  in  regard  to  previous 
chaste  character,  the  court  charges  that  the  law  presumes  a  woman 
to  be  of  chaste  character  until  the  contrary  is  shown,  but,  if  there 
is  a  reasonable  doubt  as  I  will  hereinafter  define  it  of  her  chastity 
under  all  the  evidence,  he  would  be  entitled  to  the  benefit  of  that 
doubt."  There  is  a  conflict  in  the  decisions  as  to  the  correctness 
of  the  court's  charge  to  the  jury,  but,  in  the  view  we  take  of  the 
case,  it  will  not  be  necessary  to  express  any  opinion  as  to  the 
correctness  or  incorrectness  of  the  court's  charge  in  the  case  at 
bar,  as  there  was  no  reversible  error  committed  in  the  charge  of 
the  court,  for  the  reason  that  the  prosecutrix  had  testified  that  she 
had  had  no  intercourse  with  any  one  previous  to  the  time  of  her 
seduction  by  the  defendant  on  the  i8th  of  June;  and,  as  there  was 
no  evidence  introduced  on  the  part  of  the  defendant  questioning 
her  chastity^  prior  to  that  time,  the  jury  was  clearly  warranted  in 
finding  her  to  be  a  chaste  female  prior  to  the  time  of  her  alleged 
seduction  upon  her  evidence,  and  it  is  immaterial,  therefore,  in  this 
case  whether  the  court's  instruction  is  or  is  not  held  to  be 
erroneous.  The  testimony  of  the  prosecutrix  did  not  require 
corroboration,  and,  in  the  absence  of  any  evidence  to  the  contrary, 
the  jury  were  authorized  to  regard  her  statement  as  to  the  fact  of 
her  chastity  as  conclusive.  State  v.  King,  9  S.  D.  628,  70  N.  W. 
1046;  State  V.  Miner,  107  Iowa,  656,  78  N.  W.  679;  State  v. 
Bollerman,  92  Iowa,  460,  61  N.  W.  183.  Numerous  authorities 
are  cited  by  the  respective  counsel  in  support  of  their  respective 
contentions,  but,  in  the  view  we  have  taken  of  the  case,  it  will  not 
be  necessary  to  review  these  authorities  in  this  opinion. 

[7]  It  is  further  contended  by  the  appellant  that  the  court 
erred  in  the  following  portion  of  its  charge  to  the  jury:  "That 
she  was  an  unmarried  female  of  previous  chaste  character,  and 
that  there  was  an  act  of  sexual  intercourse  under  a  promise  of 
marriage,  are  facts  which  may  be  found  from  her  evidence  alone, 
if  you  believe  beyond  a  reasonable  doubt  that  to  which  she  has 
testified  on  these  subjects,  but  you  cannot  find  that  he  is  the 
guilty  party,  unless,  as  stated,  there  is  evidence  other  than  that  of 
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*  *  *  *  [the  prosecutrix]  tending  to  prove  that  fact."  It  is 
conceded  by  the  learned  counsel  for  the  appellant  that  the  lan- 
guage of  this  instruction  was  taken  verbatim  frotn  the  opinion  of 
this  court  in  State  v.  King,  supra,  but  it  is  contended  that  that 
decision  of  this  court  is  not  sustained  by  the  authorities  and  that 
the  law  as  announced  in  that  case  cannot  be  sustained,  and  counsel 
cites  cases  holding  a  different  view.  Upon  an  examination  of 
these  cases  it  will  be  found  that  the  decisions  were  based  upon 
statutes  very  different  from  that  of  our  state.  After  a  careful  re- 
view of  the  decisions  in  the  case  of  State  v.  King,  supra,  we  are 
not  inclined  to  modify  or  change  that  opinion  as  in  our  judgment 
the  same  gives  the  correct  construction  of  our  section  of  the  Code 
requiring  corroboration  of  the  prosecuting  witness.  We  are,  there- 
fore, of  the  opinion  that  there  was  no  error  in  the  instruction  of 
the  court  referred  to,  following  as  it  did  the  decision  of  this  court 
in  the  case  above  cited. 

[8]  The  appellant  also  contends  that  the  following  portion  of 
the  court's  charge  to  the  jury  was  erroneous:  "If  you  find  from* 
the  evidence  tha,t  these  young  people  *  *  *  [prosecutrix  and 
defendant]  kept  company  with  each  other,  and  acted  as  lovers 
usually  do,  and  other  like  circumstances,  if  you  find  any  are  dis- 
closed by  the  evidence,  are  sufficient  to  constitute  corroborating 
evidence  to  connect  the  defendant  with  the  offense  within  the 
meaning  of  the  law."  Upon  an  examination  of  the  whole  charge 
we  are  of  the  opinion  that  the  court  committed  no  error  in  the 
portion  of  the  charge  referred  to.  The  charge  of  the  court  was 
fair  and  impartial.  In  our  opinion  it  correctly  presented  the  law 
of  the  case  to  the  jury,  and  the  claim  made  on  the  part  of  the 
appellant  that  the  court  invaded  the  province  of  the  jury  in  un- 
tenable. It  is  the  court's  duty  to  instruct  the  jury  upon  the  law 
applicable  to  the  facts  in  the  case,  and  this,  apparently,  was  all 
the  court  did  in  the  case  at  bar. 

[9]  The  defendant  requested  the  court  to  give  the  following 
instruction  which  the  court  refused:  "If  the  jury  find  that  the 
defendant  had  illicit  connection  with  the  precuting  witness,  and 
that  she  consented  to  the  same  either  wholly  or  in  part  through 
lust  or  passion,  the  defendant  should  be  acquitted,  although  a 
promise  of  marriage  was  then  made  by  him  to  her  and  was  part, 
though  not  the  sole,  inducement  that  caused  her  to  give  such  con- 
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sent."  It  is  doubtful  if  there  is  sufficient  evidence  in  the  case  to 
warrant  such  an  instruction,  but,  assuming  that  the  instruction 
stated  the  law  correctly,  the  court  committed  no  error  in  refusing 
to  give  the  same,  as  it  in  its  charge  to  the  jury  substantially  em- 
bodied the  requested  instruction. 

[lo]  The  court  charged  the  jury  as  follows:  "nor  could 
there  be  any  conviction  if  you  should  find  from  the  evidence  that 
there  had  been  illicit  intercourse  between  them,  but  that  it  waa 
by  mutual  consent  in  gratification  of  passion,  and  was  not  in  truth 
under  promise  of  marriage."  '  It  will  thus  be  seen  that  the  court 
stated  the  law  to  the  jury  as  favorably  to  the  defendant  as  the  law 
would  warrant,  as  the  prosecutrix  testified  that  she  would  not  have 
had  illicit  intercourse  with  the  defendant  except  for  his  promise 
of  marriage,  and  the  defendant  as  a  witness  in  his  own  behalf 
testified  that  he  never  had  any  intercourse  with  the  prosecutrix 
at  any  time  or  place.  If  the  jury  believed  the  testimony  of  the 
prosecutrix,  they  were  fully  justified  in  finding  the  -  defendant 
guilty  as  charged  in  the  information. 

It  is  contended  by  the  appellant  that  the  court  erred  in  sus- 
taining a  number  of  objections  made  by  the  prosecution  to  the  in- 
troduction of  evidence  on  the  part  of  the  defendant,  but,  after  a 
careful  examination  of  the  ruling  of  the  court  upon  these  various 
questions,  we  are  of  the  opinion  that  there  is  not  sufficient  merit 
in  these  assignments  of  error  to  require  separate  consideration  of 
them  in  this  opinion. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 

WHITING,  J.  (dissenting).  I  think  the  court's  instruction 
that  the  finding  of  certain  facts  would  be  "sufficient  to  constitute 
corroborating  evidence"  might  have,  and,  in  view  of  the  extreme 
paucity  of  the  evidence  (other  than  th^  evidence  of  prosecutrix) 
tending  to  show  that  these  young  people  "kept  company  *  *  * 
and  acted  as  lovers  usually  do,"  I  think  it  must  have,  led  the  ju- 
rors to  believe  that,  if  they  found  any  evidence  of  this  nature,  it 
was  sufficient  corroboration,  and  that  it  was  therefore  not  left 
to  them  to  determine  whether  there  was  sufficient  corroboration. 
Without  the  jurors  so  construed  the  instruction  complained  of,  I^ 
am  unable  to  understand  how  they  could  ever  have  found  the 
verdict  returned. 
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McMANUS,    Respondent,    v.    MALOY,    Appellant. 
(138  N.  W.  963.) 

1.  Appeal — iippealable   Order — ^Involvins^   Merits — ^ReTiew   of   Order. 

Under  Code' Civ.  Proc,  Sec*.  462,  subds.  1  and  2,  and  order 
of  the  circuit  court  remanding  an  action  of  forcible  entry  and 
retainer  for  trial  by  justice's  court  because  not  Involving  a 
question  of  title,  involves  the  merits  of  the  action,  and  is  ap- 
pealable. 

2.  Justice   Court — ^Action  Involvinf^  Title   to  Realty — Jurisdiction — 

Forcible  Enti^  and  Detainer. 

Justice's  Code,  Sec.  9,  prohibiting  jurisdiction  to  justices  in 
actions  involving  title  to  realty,  and  Sec.  43  confers  jurisdiction 
of  forcible  entry  and  detainer.  In  forcible  entry  the  com- 
plaint alleged  tbat  defendant's  lessor  by  warranty  deed  as- 
signed to  plaintitr  his  rights  under  an  oral  lease,  and  right  to 
possession,  the  answer  denying  such  allegations  and  alleging 
the  oral  lease  and  possession  thereunder,  and  that  neither 
lessor  nor  plainiiff  had  given  defendant  notice  of  intention  to 
terminate  the  lease,  and  denied  that  plaintiff  had  any  right, 
title  or  interest  in  the  premises,  or  right  of  action.  Held,  the 
action  did  not  involve  title  to  realty  and  was  within  justice's 
jurisdiction;  that  plaintiff  as  lessor's  grantee  could  maintain 
the  action  by  Introdiicing  the  deed  simply  to  show  transfer  of 
right  to  possession,  not  to  show  title  in  plaintiff. 

3.  Landlord    and    Tenant — ^Forcible    Entry    and    Detainer— Suit    by 

Assignee. 

Under  Sees.  43,  44,  Justice's  Code,  an  action  of  forcible  entry 
and  detainer  may  be  maintained  by  lessor  or  his  assignee  or 
grantee;  the  object  of  the  statute  being  to  provide  a  speedy  and 
summary  remedy  to  recover  possession,  without  resort  to  eject- 
ment, or,  more  properly,  to  an  action  to  recover  possession 
under  our  code. 

4.  Same— -Tieasehold    Estate — ^Title    to    Realty — ^Pleading    Estate    as 

Title. 

A  tenant,  while  complying  with  terms  of  his  lease,  has  an 
estate  in  the  premises,  but  no  title  to  the  realty.  Defendant's 
allegation  that  by  his  lease  he  acquired  an  estate  amounting  to 
title,  is  untenable. 

5.  Same— Landlord's  Title— Estoppel  by  Tenant — Alssigmse  of  Ijand- 

lord. 
A   tenant  cannot  question   title   of  his  landlord  without  sur- 
rendering  possession    of   the   property   and   thereby   terminating 
the  tenancy;  and  the  title  of  lessor's  grantee  is  not  subject  to 
question  by  lessee. 

6.  Jurisdiction  of  Justice  of  Peace— Forcible  Entry — ^Issue  of  Title. — 

Pleadings. 
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A  mere  claim  by  defendant  in  forcible  entry  and  detainer 
that  title  is  involved  is  not  sufficient  to  oust  justice's  jurisdic- 
tion; but  the  pleadings  or  evidence  must  show  that  such  title 
Is  necessarily  involved. 

(Opinion  filed  l)©:ember  3,   1912.) 

Appeal  from  Circuit  Court,  Yankton  County.  Hon.  Robert 
B.  TuiPP,  Judge. 

Action  by  Michael  McManus  against  Mark  Malloy,  for 
forcible  entry  and  detainer.  From  an  order  of  the  Circuit  Court 
remanding  the  cause  for  trial  by  Justice  Court,  defenda*it  appeals. 
Affirmed. 

C.  J,  B.  Harris,  and  C,  /.  Novotny,.  for  Appellant. 

The  only  question  for  this  court  to  detemiine  is  whether  from 
the  answer  of  the  defendant,  verified  by  his  oath,  it  appears  that 
the  determination  of  the  action  will  necessarily  involve  the  title  to 
real  estate.  Section  9  of  the  Justices'  Code  provides  that  parties 
to  an  action  in  justice's  court  cannot  introduce  evidence  upon  any 
matter  wherein  the  title  to  or  boundary  of,  real  property  in  any 
wise  comes  in  question ;  and  if  it  appear,  from  the  an'swer  of  the 
defendant,  verified  by  his  oath,  that  the  determination  of  the 
action  will  necessarily  involve  the  question  of  title  to-,  or  toundary 
of,  real  property,  in  any  wise,  the  justice  must  suspend  all  further 
proceedings  in  the  action,  and  certify  the  pleadings,  etc.,  to  the 
clerk  of  the  circuit  court. 

Subdivision  7  of  section  2,  and  the  proviso  at  the  end  of 
section  47  of  the  Justices'^  Code  oust  the  justice  of  jurisdiction 
whenever  title  to  real  property   in  any   wise   comes   in  question. 

The  plaintiff  alleges  title  by  warranty  deed  from  E.  G.  Edger- 
ton  of  the  land  in  dispute,  and  the  defendant  denies  the  plaintiff's 
title,  and  sets  up  title  in  himself  to  an  estate  of  one  year  from 
January  15,   1912,  in  his  answer,  verified  by  his  oath.   *' 

Now  the  plaintiff  could  not  sustain  his  action  without  intro- 
ducing in  evidence  his  deed,  which  would  be  evidence  upon  a 
matter  wherein  the  title  to  real  property  comes  in  question,  and 
the  defendant  could  not  avail  himself  of  his  right  to  remain  on 
the  land  until  January  15,  1913,  without  introducing  evidence  of 
the  facts  creating  his  title  to  an  estate  of  one  year,  and  it  must 
have  appeared  to  the  justice  that  the  question  of  title  to  real  prop- 
erty would  necessarily  arise  on  Ihe  trial,  hence  he  was  compelled 
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to  certify  the  action  to  the  circuit  court.  Murry  v.  Burris,  6  D. 
170,  42  N.  W.  25. 

Plaintiflf  in  his  complaints  sets  up  his  deed,  erroneously  stat- 
ing that  it  was  an  assignment  of  the  oral  lease,  but  whatever  he 
called  it,  the  fact  remains  that  in  order  to  sustain  his  action  he 
must  introduce  evidence  of  title. 

It  will  be  noticed  by  reading  the  full  opinion  of  Tripp,  C.  J., 
in  Murry  v.  Burris,  supra,  that  our  statute  is  unlike  that  of 
any  other  state,  especially  the  provisions  requiring  the  justice  to 
certify"  the  action  to  the  circuit  court.  Our  statute  means  that  the 
justice  can  retain  jurisdiction  only  where  the  defendant  does  not, 
either  by  his  answer  or  by  his  evidence,  dispute  the  title  of  plain- 
tiff or  claim  any  right  to  remain  in  possession.  If  he  claims  a 
right  to  remain  he  is  claiming  an  estate  in  the  premises.  Title  to 
such  an  estate,  whether  it  be  for  years  or  in  fee,  cannot  be  deter- 
mined by  the  justice.  Plaintiff  should  have  brought  his  action  of 
ejectment  in  the  circuit  court.  These  provisions  which  have  been 
cited,  give  plaintiff  where  he  has  made  a  mistake,  the  right  to 
have  his  case  certified  up  for  the  purpose  of  trial,  but  only  on 
payment  of  one  dollar  for  the  transcript  and  all  costs  which  have 
accrued.     Section  9,  Justices'  Code. 

Defendant  sets  up  in  his  answer  an  estate  for  one  year  from 
January  15,  1912,  under  sections  1435  ^^^  ^43^  of .  the  Civil 
Code.     Now  his  title  to  this  estate  cannot  be  tried  by  the  justice. 

Any  estate  in  land  above  an  estate  at  will  is  real  property, 
and  a  justice  is  prohibited  from  determining  the  title  to  such  an 
estate.    Reay  v.  Cotter,  29  Cal.  169. 

French  &  Orvis,  for  Respondent. 

Respondent  at  this  time  moves  this  court  to  dismiss  this  ap- 
peal for  the  reason  that  the  order  as  made  by  the  circuit  court 
above  referred  to  is  not  an  appealable  order,  nor  is  it  an  order 
reviewable  in  this  court,  but  is  only  an  interlocutory  order  which 
could  be  reviewed  by  this  court  only  after  a  final  determination 
of  the  case. 

We  think  it  clear  that  this  is  merely  an  interlocutory  order 
and  it  clearly  is  not  a  final  determination  of  the  case.  The  only 
other  ground  upon  which  this  appeal  could  be  based  i's  that  it 
affects  a  substantial  right  of  the  appellant  which  in  effect  deter- 
mines the  action.    This  order  does  not  affect  a  substantial  right 
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of  the  appellant  nor  does  it  determine  the  action  but  is  only  a 
direction  that  the  court  below  should  proceed  with  the  trial  of  the 
case.  Hence  respondent  moves  the  court  to  dismiss  this  appeal. 
Ryan  v.  Davenport,  5  S.  D.  203;  Ross  v.  Wait,  2  S.  D.  639; 
Deere  &  Webber  Co.  v.  Hinckley,  106  X.  W.  138. 

If  the  appeal  shall  not  be  dismissed,  then  respondent  claims 
that  by  these  pleadings  no  issue  of  title  was  raised  and  this  is  the 
question  to  be  tried  here. 

The  court  will  notice  upon  reading  the  complaint  that  there 
is  no  allegation  of  ownership  contained  in  the  complaint. 

The  facts  are  as  shown  by  the  pleadings  that  appellant  leased 
the  lands  in  question  of  one  E.  G.  Edgerton  for  one  year,  going 
into  possession  of  the  same  in  January,  191 1,  and  has  ever  since 
been  in  possession  of  the  same;  that  on  the  3rd  day  of  February, 
191 2,  E.  G.  Edgerton  executed  a  deed  of  the  lands  in  question  to 
the  plaintiff  and  respondent  and  on  or  about  March  I'st,  delivered 
said  deed  to  resix)ndent,  under  and  by  virtue  of  which  respondent 
claims  the  right  to  possession.  The  action  then  clearly  is  for  the 
possession  of  the  land  in  question. 

Respondent  has  not  pleaded  ownership,  nor  has  the  defend- 
ant set  up  any  adverse  title.  There  is  no  title  then  in  issue  under 
the  pleadings  in  this  case  for  the  reason  that  where  title  is  not 
the  basis  of  the  action  there  can  be  no  issue  of  title.  No  mere 
claim  of  title  in  the  pleadings  is  sufficient  to  oust  the  court  of 
jurisdiction.  Chicago,  Mil.  &  St.  Paul  Ry.  Co.  v.  Nield,  16  S. 
D.  370;  Stone  v.  Blanchard,  126  N.  W.  768;  Hiney  v.  Hiney,  73 
Pac.  1038;  Burrus  v.  Funk,  119  Pac.  976;  Brown  v.  Hazeltine, 
i)  S.  D.  524. 

That  an  estoppel  inures  both  as  to  its  benefit  and  burden  to 
privies  in  law,  in  blood  and  in  estate  is  a  rule  applicable  to  this 
species  of  estoppel  as  to  the  strict  estoppel  at  common  law.  The 
rule  seems  settled  that  a  tenant  can  no  more  dispute  the  title  of 
his  lessor  when  asserted  by  an  assignee  of  the  latter  than  when 
it  is  held  by  the  lessor  himself.  Jones  on  Landlord  and  Tenant, 
Section  700;  Streeter  v.  Ilsley,  16  N.  E.  776;  Dunshee  v.  Grundy 
et  al.,  81  Mass.  314;  Burrus  v.  Funk,  119  Pac.  976;  Vansellous  v. 
Hucne,  108  Pac,  1102;  Anderson  v.  Ferguson  et  al.,  71  Pac.  225; 
Bradford    v.    Brennan,   71    Pac.   Josselson   v.    Sonneborn,   73   Atl. 
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650;  Winterfield  v.  Straus-s,  24  Wis.  394;  Green  v.  Morse,  yy  N. 
W. ;  Brown  v.  Hartshorn,  69  Pac.  1049. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  an 
order  of  the  circuit  court  of  Yankton  county  remanding  the  cause 
back  to  the  ju'stice  court  for  trial.  The  action  was  one  of  forcible 
entry  and  detainer,  and  was  instituted  *by  the  plaintiflF  in  the  jus- 
tice court.  Paragraph  i  of  the  complaint  is  as  follows:  "That 
heretofore,  to-wit,  in  the  year  191 1,  one  E.  G.  Edgerton  leased 
orally  to  the  defendant  the  following  described  real  property 
situate  in  the  county  of  Yankton  and  state  of  South  Dakota,  to- 
wit:  *  *  *  said  lease  to  expire  the  last  day  of  February,  1912, 
and  the  said  defendant  entered  into  the  possession  of  said  premises 
under  said  lease  and  ever  since  has  and  still  does  retain  possession 
thereof."  The  second  paragraph  of  the  complaint  reads:  "That 
thereafter,  and  on  the  3d  day  of  February,  1912,  said  E.  G. 
Edgerton,  for  value,  executed  an  assignment  of  all  his  rights  un- 
der said  oral  lease  to  plaintiff,  and  at  the  same  time  as-signed  to 
plaintiff  the  right  to  possession  of  said  real  estate  on  and  subse- 
quent to  the  first  day  of  March,  1912,  by  executing  a  warranty 
deed  for  said  land  to  plaintiff,  which  said  deed  was  delivered  to 
plaintiff  on  or  about  the  first  day  of  March,  1912."  The  third 
paragraph  alleges  service  of  notice  to  quit  on  defendant  more  than 
three  days  before  the  commencement  of  the  action,  and  the  filing 
of  said  notice  with  the  justice  before  the  commencement  of  the 
action.  It  is  then  alleged  that  defendant  holds  over  and  refuses 
to  surrender  possession  to  plaintiff.  By  way  of  answer  the  de- 
fendant among  other  things  alleged:  "mat  on  or  about  the  isth 
day  of  January,  191 1,  he  hired  the  premises  described  in  the  com- 
plaint from  E.  G.  Edgerton,  who  was  then  the  owner  of  said 
premises,  by  an  oral  contract  made  and  entered  into  by  and  be- 
tween the  said  Edgerton  and  the  defendant,  for  a  term  not  speci- 
fied in  the  said  contract  nor  by  the  parties  thereto,  and  the  de- 
fendant then  took  possession  of  said  premises  and  has  continued 
in  the  possession  thereof  until  the  present  time.  That  the  said 
premises  are  farm  lands,  and  not  lodgings,  and  the  said  hiring  was 
presumed  to  be  for  one  year  from  its  commencement ;  there  being 
no  usage  on  the  subject  to  the  contrary.  That  neither  the  said 
Edgerton  nor  the  plaintiff  nor  any  other  person  has  ever  prior  to 


Digitized  by  VjOOQIC 


378  McMANUS   v.   MALOY.  [30   S.  D. 

the  expiration  of  said  hiring  given  defendant  notice  of  his  inten- 
tion to  terminate  the  said  hiring,  and  for  such  neglect  to  give  such 
notice  the  said  hiring  has  been  renewed  and  extended  for  one 
year  from  its  termination,  to-wit,  to  the  15th  day  of  January, 
1913/ '  He  admitted  in  part  the  notice  set  forth  in  paragraph  3 
of  the  complaint,  but  alleged  **that  the  defendant  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether  the  plain- 
tiff is  the  owner  of  said  premises,  and  further  denies  that  plaintiff 
has  any  right,  title,  or  interest  in  and  to  said  premises  or  any 
part  theerof,  and  denies  that  the  plaintiff  has  any  right  to  institute 
this  action."     Ife  followed  this  with  a  general  denial. 

The  defendant  theil  moved  the  court  to  certify  the  action  to 
the  circuit  court  for  the  reason  that  the  civil  jurisdiction  of  the 
justice  court  extends  "to  actions  for  forcible  entry  and  detainer 
or  detainer  only  where  the  title  or  boundary  thereof  in  no  wise 
comes  in  question,"  whereas  this  is  an  action  of  forcible  entry 
and  detainer  in  which  the  title  of  the  real  estate  mentioned  in  the 
complaint  comes  in  question  as  appears  further  from  the  pleadings 
herein,  which  were  referred  to  for  the  purposes  of  the  motion. 
This  motion  was  granted  by  the  justice  court  and  the  cause  cer- 
tified to  the  circuit  court.  The  plaintiff  thereupon  moved  the 
circuit  court  to  remand  the  action  for  trial  by  the  justice  court, 
for  the  reason  that  it  appears  from  the  pleadings  in  said  action 
that  the  title  to  or  boundary  of  real  property  does  not  in  any  wise 
come  in  question,  and  that,  therefore,  the  circuit  court  has  no 
jurisdiction  to  try  said  action.  The  circuit  court  granted  the 
motion  of  the  plaintiff  to  remand,  and  gave  judgment  accordingly. 
From  this  judgment  and  order  in  pursuance  therewith  the  de- 
fendant has  appealed. 

[i]  The  respondent  has  moved  to  dismiss  the  appeal  taken 
by  the  appellant  on  the  ground  that  the  order  remanding  the  caus^ 
to  the  justice  court  is  not  an  appealable  order,  nor  is  it  an  order 
reviewable  in  this  court,  and  is  only  an  interlocutory  order  which 
could  be  reviewed  by  this  court  only  after  a  final  determination 
of  the  case.  It  is  further  contended  by  the  respondent  that  the 
order  made  by  the  circuit  court  does  not  affect  a  substantial  right 
of  the  appellant,  nor  does  it  determine  the  action,  but  is  only  a 
direction  that  the  court  below  should  proceed  to  the  trial  of  the 
case. 
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Appellant  contends  in  support  of  liis  appeal  that  the  order  is 
one  involving  the  merits  of  the  action,  and  therefore  is  an  ap- 
pealable order.  Section  462,  C.  C.  Proc,  provides  as  follows: 
'The  following  orders,  when  made  by  the  court,  may  be  carried 
to  the  Supreme  Court:  (i)  An  order  affecting  a  substantial  right, 
made  in  any  action,  when  such  order  in  effect  determines  the 
action  and  prevents  a  judgment  from  which  an  appeal  might  be 
taken.  (2) .  A  final  order  affecting  a  substantial  right,  made  in 
special  proceedings,  or  upon  a  summary  application  in  an  action 
for  judgment.  *  *  *"  The  question  presented,  is  a  new  one  in 
this  court,  and  one,  so  far  as  our  researches  extend,  that  has  not 
been  decided  by  any  appellate  court,  and  the  respective  counsel 
seem  to  have  been  unable  to  find  or  cite  any  case  bearing  directly 
upon  this  question.  In  view,  however,  of  the  provisions  of  our 
Code  with  reference  to  appeals  from  orders,  we  are  inclined  to 
take  the  view  that  the  order  of  the  circuit  court  in  the  case  at  bar 
involves  the  merits  of  the  action,  and  as  such  order  is  appealable. 
The  decision  of  the  circuit  court  was  in  effect  that  no  question  of 
title  was  involved  in  the  action,  and  that,  therefore,  the. justice 
court  had  jurisdiction  to  try  and  determine  the  same,  and  the  de- 
cision, therefore,  comes  clearly  within  the  subdivision  of  section 
462  of  the  Code  of  Civil  Procedure  above  quoted.  The  motion 
of  the  plaintiff,  therefore,  to  dismiss  the  appeal  is  denied. 

[2]  This  brings  us  to  the  second  question  which  is:  Was  the 
decision  of  the  circuit  court  right  in  holding  that,  under  the  plead- 
ings in  the  case,  the  question  of  title  was  not  involved,  and  in 
remanding  the  case  to  the  justice  court?  Section  9  of  our  Jus- 
tice's Code  provides  as  follows:  "The  parties  to  an  action  in  a 
justice's  court  cannot  introduce  evidence  upon  any  matter  wherein 
the  title  to,  or  boundary  of,  real  property  in  any  wise  comes  in 
question;  and  if  it  appear  from  the  answer  of  the  defendant, 
verified  by  his  oath,  that  the  determination  of  the  action  will  nec- 
essarily involve  the  question  of  title  to,  or  boundary  of,  real  prop- 
erty, in  anywise,  the  justice  must  suspend  all  further  proceedings 
in  the  action,  and  certify  the  pleadings,  *  *  *  to  the  clerk  of  the 
circuit  court,"  etc.  It  is  contended  by  the  appellant  that,  under  the 
allegations  in  the  complaint  and  denials  and  allegations  in  the 
answer,  it  clearly  appeared  that  a  question  of  title  was  involved 
which,   under  the  provisions  of  section  9  of  the  Justice's   Code, 
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could  not  be  determined  by  the  justice  court,  for  the  reason  that 
a  grantee  of  the  landlord  under  whom  the  defendant  held  his  lease 
could  not  maintain  the  action  under  the  denials  in  the  answer 
without  introducing  in  evidence  his  deed  from  Edgerton,  the  land- 
lord,-to  himself  which  necessarily  involved  proof  of  title.  It  is 
contended,  however,  by  the  respondent  in  support  of  the  decision 
of  the  circuit  court  that  the  grantee  of  Edgerton,  the  landlord, 
■succeeded  by  virtue  of  the  deed  from  Edgerton  to. himself  to  the 
position  of  the  landlord,  and  that  he  was  thereby  able  to  maintain 
the  action  as  against  the  defendant  as  the  landlord  would  have 
been  had  he  continued  as  the  owner  of  the  property,  and  that  the 
fact  of  alleging  the  execution  ,of  the  deed  by  Edgerton  to  the 
plaintiff  and  its  introduction  in  evidence  would  simply  be  to  show 
the  transfer  of  the  landlord's  right  of » possession  to  the  plaintiff 
and  the  plaintiff's  right  to  maintain  the  action.  We  are  of  the 
opinion  that  the  respondent  is  right  in  his  contention.  It  will  be 
observed  by  the  second  paragraph  of  the  plaintiff's  complaint  that 
he  alleges  that  on  the  3d  day  of  February,  1912,  said  E.  G. 
Edgerton,  for  value,  executed  an  assignment  of  all  his  rights 
under  said  oral  lease  to  the  plaintiff,  and  at  the  same  time  assigned 
to  plaintiff  the  right  to  possession  of  the  real  estate  on  and  sub- 
sequent to  the  1st  day  of  March,  191 2,  by  executing  a  warranty 
deed  to  said  plaintiff  which  was  delivered  to  plaintiff  on  or  about 
the  1st  day  of  March,  1912.  As  this  allegation  is  denied  by  the 
answer,  on  the  trial  the  plaintiff  would  be  required  to  introduce 
in  evidence  the  deed,  not  for  the  purpose  of  establishing  title  to 
the  property,  but  for  the  purpose  of  showing  that  Edgerton  had 
transferred  to  plaintiff  his  interest  in  the  lease  and  his  right 
to  the  possession  of  the  property,  thereby  conferring  upon  the 
plaintiff  the  right  to  institute  the  action  and  the  rights  of  Edger- 
ton to  the  possession  of  the  property. 

In  Burrus  v.  Funk,  29  Okl.  677,  119  Pac.  976,  decided  in 
November,  191 1,  the  learned  Supreme  Court  of  Oklahoma  in  dis- 
cussing an  analogous  case  to  the  one  at  bar  says :  *'The  evidence 
discloses  that  defendant  was  in  possession  under  a  lease  from  the 
former  owner  which  had  expired,  and  was  seeking  to  retain  pos- 
session by  holding  over  under  an  alleged  new  lease  which  he  set 
up.  Assailing  plaintiff's  title  which  was  a  deed  from  his  landlord, 
and  introduced  for  the  purpose  of  proving  plaintiff's  right  of  pos- 
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session,  defendant  sought  to  show  that  the  same  was  void  because 
of  the  alleged  minority,  when  made,  of  plaintiff's  grantor,  and,  the 
issue  of  fact  being  determined  against  him,  now  claims  that  the 
title  to  the  land  being  thus  involved  the  justice,  and,  on  appeal, 
the  county  court,  was  ousted  of  jurisdiction  to  try  the  cause.  Such 
not  being  a  proper  subject  of  trial,  the  jurisdiction  of'  neither 
court  was  affected  thereby.  In  Vawsellous  v.  Huene,  26  Okl. 
243,  108  Pac.  1 102,  the  situation  was  strikingly  similar.  There,  as 
here,  defendant  was  in  possession  under  a  lease,  and,  after  the 
expiration  of  his  term,  refused  to  deliver  possession  to  the  pur- 
chaser. The  court  said:  *'The  next  objection  raises  the  question 
of  the  sufficiency  of  the  deed  to  the  plaintiff,  and  puts  in  issue 
the  title  to  the  property.  We  do  not  deem  this  a  proper  subject 
for  the  trial  in  the  present  case.  ^'Forcible  entry  and  detainer," 
or  "forcible  entry  and  unlawful  detainer,"  rs  a  proceeding  at  law, 
and  the  right  to  possession  is  the  sole  question  involved,  and  evi- 
dences of  title  are  only  material  in  so  far  as  they  tend  to  show  the 
right  of  possession,  and  no  equities  of  parties  can  be  determined. 
Anderson  v.  Ferguson,  12  Okl.  307,  71  Pac.  225.  There  are  a 
great  many  others  cases  to  the  same  effect  in  this  jurisdiction; 
but  the  question  is  so  well  settled  here  and  elsewhere  that  we  do 
not  deem  it  necessary  to  cite  them.'  See,  also.  Powers  v.  Myers, 
25  Okl.  165,  105  Pac.  674."  As  bearing  upon  this  question,  see 
the  following  cases :  Brown  v.  Haseltine,  9  S.  D.  524,  70  N. 
W.  648;  Streeter  v.  Ilsey,  147  Mass.  141,  16  N.  E.  776;  Dunshee 
V.  Grundy,  81  Mas's.  (15  Gray)  314;  Josselson  v.  Sonneborn,  no 
Md.  546,  73  Atl.  650;  Winterfield  v.  Stauss,  24  Wis.  394;  Stone 
V.  Blanchard,  87  Neb.  i,  126  N.  W.  766. 

The  appellant  cites  in  support  of  his  contention  the  case  of 
Reay  v.  Cotter,  29  Cal.  169.  That  case  would  support  the  ap- 
pellant's contention  if  the  forcible  entry  and  detainer  act  of  Cali- 
fornia had  been  at  the  time  of  that  decision  similar  to  the  forcible 
entry  and  detainer  act  of  this  state.  The  decision,  however,  seems 
to  be  based  upon  the  ground  that  the  provisions  of  that  act  limit 
the  right  of  recovery  to  the  landlord,  and  therefore  the  act  could 
not  be  extended  to  the  assignee,  heir,  or  other  person  claiming 
under  the  landlord.  In  that  opinion  the  learned  Supreme  Coqrt 
of  California  says:  "Upon  inspection  of  the  fourth  section  of 
the  act  XStat.  1863,  p.  653),  it  will  be  found  that  this  remedy  is 
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conferred  only  upon  'the  landlord/  and  is  not  given  in  terms  at 
least  to  his  successors  in  estate/'  And  the  court  held  that  by  the 
act  the  remedy  was  limited  to  the  landlord,  and  not  given  to  his 
assignee.  In  the  later  decision  of  Martel  v.  Meehan,  63  Cal.  47, 
it  appears  that  the  act  had  been  amended  by  extending  the  writ  tp 
"the  successors  in  estate  of  his  landlord  if  any  there  be." 

[3]  Our  Justice's  Code  on  forcible  entry  and  detainer  pro- 
vides: 

"Sec.  43.  Any  justice  of  the  peace  within  his  proper  county 
shall  have  power  to  inquire,  in  the  manner  hereinafter  specified, 
of  all  cases  of  forcible  entry  and  detainer,  or  detainer  only,  of  real 
property. 

"Sec.  44.  This  action  is  maintainable:  *  *  *  ^  Where  a 
lessee  in  person  or  by  his  sub-tenants  holds  over  after  the  termin- 
ation of  his  lease  or  expiration  of  his  term,  or  fails  to  pay  his 
rent  for  three  days  after  the  same  shall  be  due." 

It  will  be  observed  that  there  is  no  limitation  in  this  statute  as 
to  the  party  who  may  maintain  the  action,  and  it  therefore  seems 
a  proper  construction  of  that  subdivision  that  the  action  may  be 
maintained,  not  only  by  the  lessor,  but  his  assignee  or  grantee,  as 
such  was  evidently  the  intention  of  the  Legi'slature  in  adopting 
the  provision.  The  object  of  these  sections  evidently  is  to  provide 
a  speedy  and  summary  remedy  for  the  landlord  or  his  grantee  or 
assignee  to  Recover  possession  of  the  premises  instead  of  resorting 
to  the  expensive  and  dilatory  proceedings  of  an  action  in  eject- 
ment, or,  more  propertly  under  our  Code,  an  action  to  recover 
possession  of  the  property. 

Much  reliance  is  also  placed  by  the  appellant  upon  the  case 
of  Murry  v.  Burris  et  al.,  decided  by  the  Supreme  Court  of  Da- 
kota Territory  and  reported  in  6  Dak.  170,  42  N.  W.  25.  But, 
after  a  careful  examination  of  the  able  and  learned  opinion  of  the 
late  territorial  court  written  by  Chief  Justice  Tripp,  we  are  of' the 
opinion  that  the  case  does  not  sustain  the  appellant's  contention. 
It  appears  from  the  statement  of  facts  in  that  case  that  the  plain- 
tiff alleged  in  his  complaint  an  unlawful  entry  by  the  defendants 
by  force  and  volance,  and  an  unlawful  entry  by  the  defendants  by 
fraud  and  stealth  with  unlawful  detention.  The  defendants  in 
their  answer  denied  generally  the  allegations  of  each  count,  and 
pleaded,  in  -substance,  that  the  defendants  were  lawfully  possessed 
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of  the  premises  as  tenants  of  one  O'Neill,  who  was  the  owner 
thereof  by  purchase  from  the  plaintiff,  and  pleaded  the  pendency  of 
a  former  action.  The  Supreme  Court  in  its  opinion  takes  the 
view  that,  under  the  pleadings  and  evidence  offered,  the  question 
of  title  was  clearly  raised  in  the  case,  and  that  the  justice  court 
should  have  certified  the  case  to  the  circuit  court,  then  the  dis- 
trict court,  for  its  decision.  The  question  of  the  rig^ht  of  an  as- 
signee of  the  lease  or  grantee  from  the  landlord  was  not  involved, 
and  hence  the  decision  in  that  case  has  but  little,  if  any,  applica- 
tion to  the  case  at  bar. 

[4]  The  contention  of  the  appellant  that  the  defendant  by 
alleging  that  by  his  lease  he  acquired  an  estate  in  the  premises 
and  that  such  estate  amounted  to  a  title  to  the  property  is  clearly 
untenable.     ' 

Every  tenant  while  complying  with  the  terms  of  his  lease  has 
an  estate. in  the  premises  leased  but  no  title  to  the  property. 

[5]  It  is  a  settled  rule  of  law  that  a  tenant  cannot  question 
the  title  of  his  landlord  without  first  surrendering  up  possession  of 
the  property  under  the  lease  and  thereby  terminating  the  tenancy. 
The  plaintiff  by  virtue  of  his  assignment  of  the  lease  from  Edger- 
ton,  the  landlord,  and  as  grantee  of  Edgerton,  acquired  the  right 
to  possession  of  his  grantor,  and  his  title  was  no  more  subject  to 
question  by  the  lessee  than  would  have  been  the  title  of  his  gran- 
tor, Edgerton. 

[6]  Therefore  no  question  of  title  was  properly  raised  by  the 
defendant  in  his  answer.  It  seems  to  be  generally  held  that  a 
mere  claim  by  the  defendant  that  the  title  is  involved  is  not  suffi- 
cient to  oust  the  justice  court  of  jurisdiction,  but  it  must  affirma- 
tively appear  from  the  pleadings  or  evidence  that  it  is  in  fact 
necessarily  in  issue.  If  this  were  not  so,  the  defendant  in  nearly 
every  action  under  the  forcible  entry  and  detainer  act  could  oust 
the  justice  court  of  jurisdiction  by  claiming  that  a  .question  of 
title  was  involved.  The  effect  of  the  answer  would  seem  to  be 
simply  to  raise  the  question  of  defendant's  right  of  possession 
under  his  lease,  and  not  plaintiff's  title.  This  question  was  prop- 
erly triable  by  the  justice  court. 

We  are  clearly  of  the  opinion,  therefore,  that  the  circuit 
court  was  right  in  remanding  the  action  to  the  justice  court,  and 
the  order  appealed  from  is  affirmed. 
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BUFFALO    PITTS   COMPANY,    Appellant,    v.    DEEG, 

Respondent. 

(138  N.  W.  802.) 

1.  New  Trial — Notice  of  Intention— ^Extending   Time— Striking   Out 

Record, 

The  trial  court  may,  'for  cause,  extend  time  within  which  to 
serve  notice  of  intention  to  move  for  new  trial  and  neither  the 
bill  of  exceptions  nor  the  motion  for  new  trial  can  be  stricken 
out  because  of  failure  to  serve  notice  of  intention  within  20 
days  after  verdict. 

2.  Appeal— Dismissal  of  Appeal — Striking  Out  Record  Immaterial. 

Even  though  bill  o-f  exceptions  and  motion  for  new  trial  were  . 
stricken  out,   that  would  be  no  sufficient  reason  for  dismissing 
appeal,   as  the  case  would  be   before  the  court  for  review  on 
judgment  roll. 

3.  Chattel  Mortgage — No  Mortgage  by  Parol  Agreement — Mortgage 

liien. 
Under  Civ.  Code,  Sec.  2091,  concerning  delivery  6f  copy  of 
mortgage,  and  Sec.  2092,  concerning  form  ct  mortgage  and 
filing  of  same,  held,  a  chattel  mortgage  cannot  bo  created  by  nor 
exist  by  parol,  and  a  parol  agreement  to  execute  such  mortgage 
will  not  create  a  mortgage  lien. 

4.  Pledge — ^Agreement    to   Execute    Chattel    Mortgage — Possession — 

Directing  Verdict. 
A  parol  agreement  to  execute  a  chattel  mortgage  does  not 
create  a  lien  by  way  of  pledge  of  personalty,  where  the  property 
comes  to  possession  of  alleged  pledgee  unknown  to  owner,  and 
not  pursuant  to  the  agreement;  and  trial  court  should  have 
sustained  plaintiff's  motion  for  directed  verdict  at  close  of 
evidence,  made  on  ground  tha\  no  lien  existed. 

(Opinion  filed  December  3,  1912.) 
Appeal  Jrom  Circuit  Court,  Beadle  County.     Hon.  Alva  E. 
T^v^LOR,  Judge. 

Action  by  the  Buffalo  Pitts  Company  against  William  Deeg, 
in  claim  and  delivery  for  recovery  of  a  traction  engine.  From 
a  judgment  for  defendant  and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed. 

Chamberlain  &  Hall,  and  Willimti  A.  Kerr,  for  Appellant. 
The  allegations  of  defendant's  answer  and  the  evidence  given 
at  the  trial  fail  absolutely  to  show  that  the  plaintiff  ^s  agent  Rosing 
had  any  authority,  actual  or  ostensible,  to  enter  into  a  contract  or 
agreement  with  the  defendant  Deeg  by  which  the  latter  was  to 
receive  a  first  mortgage  or  any  other  lien  on  Buffalo  Pitts  Special 
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Traction  Engine  Xo.  10033.  Reeves  &  Co.  v.  Lewis,  (S.  D.) 
125  X.  W.  289. 

Plaintiffs  agent  Rosing  was  a  -special  agent.  Civil  Code 
1658;  J.  I.  Case  Threshing  Co.  v.  Eichinger,  (S.  D.)  91  X.  W. 
82.  He  was  acting  under  special  instruction  from  the  plaintiff. 
(See  Exhibit  D). 

Authority  of  a  special  agent  must  be  strictly  pursued,  and 
those  dealing  with  him  must  at  their  peril  determine  the  extent 
of  his  authority.  J.  I.  Case  Co.  v.  Eichinger,  91  X.  W.  84;  Xew 
Birdsall  Co.  v|  Schull,  86  X.  W.  654;  Luke  v.  Grigg,  30  X.  W. 
170,  Cyc.  Vol.  31,  pp.  1323,   1324,   1325. 

The  defendant  has  the  burden  of  proving  that  it  was  within 
the  scope  of  the  agent  Rosing's  authority  to  give  a  mortgage  on 
Buffalo  Pitts  Special  Traction  Engine  Xo.  10033.  31  Cyc,  p. 
1644;  Corey  v.  Hunter,   (X.  D.)  84  X.  W.  570. 

The  authority  of  an  agent  to  mortgage  the  property  of  the 
principal  is  rarely  to  be  inferred.  It  is  not  to  be  implied  from 
the  general  authority  to  manage,  or  even  to  sell,  the  principal's 
property.  31  Cyc,  p.  1390,  and  cases  there  cited;  Bdgerly  v. 
Cover,  106  Iowa,  670,  jj  X.  W.  328;  Jeffrey  v.  Hursh,  49  Mich. 
31,  12  X.  W.  898;  Morris  v.  Watson,  3  Allen,  491;  Kiefer  v. 
Klinsick,  144  Ind.  46,  42  X.  E.  447;  Hawxhurt  v.  Rathgeb,  (Cal.) 
51  Pac  846;  GoHn'sky  v.  Allison,  114  Cal.  458,  Pac  295;  i  Ency. 
of  Law,  2d  Ed.  pp.  1018  and  loio,  and  cases  there  cited;  Chicago, 
R.  1.  &  P.  Ry.  Co.  V.  Chickasha  Xat.  Bank,  174  Fed.  923,  98  C.  C. 

A.  535. 

In  the  present  case  the  Buffalo  Pitts  engine  had  been  sold  to 
Wollman  Bros,  under  contract  by  which  plaintiff  got  no  cash 
down,  but  took  in  the  old  Xichols  &  Shepard  engine  as  the  first 
payment.  (See  Def.  Exhibit  i,  p.  141  Rec).  The  engine  had 
been  delivered  to  the  purchaser.  (Rec.  and  Trans,  p.  89).  Can  it 
be  said  that  under  these  circumstances  the  very  nature  of  the 
business  to  be  transacted  required  the  agent  to  give  to  a  third  per- 
son a  first  mortgage  on  the  property  which  had  been  sold  by  the 
principal  ? 

Xor  can  the  power  to  give  a  first  mortgage  on  the  Buffalo 
Pitts  engine  be  implied  from  the  power  to  accept  a  release  of  the 
mortgage  on  the  old   Xichols   &   Shepard   engine,   as  this   would 
25— Vol.   30,   S.  D. 
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certainly  not  be  the  usual  or  necessary  means  for  an  agent  to 
employ  for  such  an  end.  Chickasha  Bank  Case,  supra,  and  Story 
on  Agency  (9th  Ed.)   Sec.  83. 

Liability  of  the  principal  is  determined  not  by  apparent  au- 
thority of  the  agent,  but  by  what  a  third  person  exercising  reason- 
able care  and  prudence  is  justified  in  believing  the  principal  had 
conferred  on  his  agent.  Cyc,  vol.  31  p.  1335,  ^^^  cases  cited; 
Aldrich  v.  Wilmarth,  54  N.  W.  811;  Fargo  v.  Cravens,  70  N.  W. 
1053;  Corey  v.  Hunter,  84  N.  W.  570;  Kirby  v.  Western  Wheel 
Co.,  70  N.  W.  1052;  C.  C.  1675. 

If  stands  undisputed  that  Deeg  knew  at  the  time  that  the 
engine  which  the  Buffalo  Pitts  Co.  was  selling  to  Wollman  Bros, 
had  already  been  delivered.  Therefore  if  he  knew  that  the  engine 
was  the  property  of  Wollman  Bros.,  he  could  not  have  believed 
that  Rosing  had  any  authority  to  give  him  a  first  mortgage  or 
any  kind  of  a  mortgage  on  it. 

A  principal  is  not  bound  by  an  agent's  illegal  contract.  31 
Cyc.   1570. 

One  cannot  be  held  liable  for  the  fraudulent  representations 
of  an  unauthorized  agent,  by  accepting  the  benefits  without  knowl- 
edge of  the  representations.  Nichols  v.  Burns,  37  N.  W.  752; 
Shull  V.  New  Birdsall -Co.,  86  N.  W.  654;  Jewell  Nursery  Co.  v. 
State,  59  N.  W.   1025,  67  N.  W.  629. 

The  evidence  does  not  show  that  the  defendant  had  any 
mortgage  or  lien  on  or  right  to  the  possession  of  Buffalo  Pitts 
Special  Traction  Engine  No.  10033  ^t  the  time  this  action  was 
'Started  by  the  plaintiff  or  at  any  time. 

The  defendant  based  his  defense  upon  the  agreement  of  plain- 
tiff's agent  Rosing  to  give  him  a  first  mortgage  on  the  said  en- 
gine. Hence  if  the  court  finds  that  Rosing  had  no  authority  to 
make  such  an  agreement,  there  is  no  evidence  in  the  case  which 
shows  any  right  in  the  defendant  to  hold  the  engine  when  de- 
manded by  plaintiff's  agent. 

The  verdict  is  against  the  evidence  in  that  the  undisputed 
testimony  shows  that  the  defendant  Deeg  saw  and  examined  the 
release  of  mortgage  upon  the  Nichols  &  Shepard  engine  which  he 
signed  and  that  he  was  a  man  of  ordinary  intelligence  and  ablt: 
to  read  and  write  and  is  therefore  presumed  to  know  the  con- 
tents of  said  instrument. 
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The  defendant  Deeg  knew  that  the  paper  submitted  to  him 
by  Rosing  for  signature  was  a  release  of  mortgage  on  the  old 
Nichols  &  Shepard  engine.  See,  his  testimony  on  cross-examina- 
tion {p.  62  Rec.  &  Trans.).  Mower  Harwood  Creamery  &  Dairy 
Supply  Company  v.  Hill,  (Iowa)  113  N.  W.  466;  see,  also.  Reed 
V.  Coughran,  (S.  D.)  11 1  N.  W.  559;  Farlow  v.  Chambers,  (S. 
D.)    no  N.  W.  94. 

The  verdict  is  against  the  evidence  because  no  fraud  is  shown 
on  the  part  of  plaintiff  in  obtaining  the  release  of  the  mortgage 
on  the  Nichols  &  Shepard  engine  and  therefore  said  release  was 
valid  and  binding  in  law. 

Some  general  allegations  of  fraud  were  contained  in  defend-- 
ant*s  answer,  but  no  relief  on  account  of  fraud  was  asked  for. 

Further,  as  shown  in  part  III,  supra,  there  was  no  reliance 
on  the  statement  of  plaintiff's  agent,  as  the  undisputed  testimony 
shows  that  Rosing  told  Deeg  that  he  had  already  delivered  the 
Buffalo  Pitts  engine  to  WoUman  Brothers  (Rec.  &  Trans,  p.  89), 
and  hence  I>etg  must  have  known  that  the  Buffalo  Pitts  company 
could  not  give  him  a  mortgage  on  said  engine. 

An  oral  chattel  mortgage  is  invalid  and  contrary  to  law  and 
an  oral  chattel  mortgage  being  the  only  claim  of  defendant  upon 
Buffalo  Pitts  Special  Traction  engine  No.  10033.  Sec.  2090  C.  C. ; 
Sec.  2091  C.  C;  Bank  v.  Elevator  Co.,  85  N.  W.  219;  Park  v. 
Robinson,  91  N.  W.  344;  Sec.  2092  C.  C. 

Under  the  latter  section  the  oral  chattel  mortgage  in  ques- 
tion is  clearly  null  and  void.  See  Walklin  v.  ITorswill,  (S.  D.)" 
123  N.  W.  668  and  670. 

The  court  erred  in  overruling  the  plaintiff's  motion  to  direct 
a  verdict  at  the  close  of  defendant's  testimony.  (P.  87,  Rec.  & 
Trans.). 

Plaintiffs  had  introduced  their  mortgage  on  Buffalo  Pits  Spe- 
cial Traction  Engine  No.  10033  ^^^  shown  a  default  in  its  terms 
giving  them  the  right  to  foreclose,  and  had  established  their  right 
to  possession  for  the  purpose  of  foreclosing  their  said  mortgage 
(pp.  32  to  38  Rec.  &  Trans.).  Defendant's  claim  was  based  on  an 
oral  chattel  mortgage,  which  as  shown  in  part  VII,  was  void. 
Defendant  had  introduced  absolutely  no  testimony  to  show  any 
authority  on  the  part  of  plaintiff's  agent  to  make  the  agreement 
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which  defendant  was  trying  to  establish.  On  this  record  the 
court  should  have  directed  a  verdict  for  the  plaintiff. 

The  general  rule  of  law  as  to  when  a  verdict  should  be 
directed  was  'stated  in  the  case  of  Peet  v.  Dak.  Fire  &  ^Iarlne 
Ins.  Co.,  I  S.  D.  462,  47  N.  W.  532. 

The  question  of  the  extent  of  the  authority  should  not  be 
submitted  to  the  jury  where  there  is  no  competent  evidence,  or 
where  it  is  manifestly  insufficient .  to  prove  the  authority.  34 
Cyc.  1676;  also,  Quale  v.  Hazel,  19  S.  D.  483,  104  X.  W.  215. 
•  The  court  erred  in  denying  plaintiff's  motion  to  direct  a  ver- 
dict made  after  both  parties  had  rested  and  all  the  testimony  was 
in  (p.  119  Rec.  &  Trans.). 

It  will  be  noted  that  this  motion  is  the  same  as  that  made  at 
the  close  of  defendant's  testimony  (p.  85  Rec.  &  Trans.),  with 
the  addition  of  the  last  paragraph. 

On  rebuttal  defendant  offered  no  testimony  as  to  the  authority 
of  the  plaintiff's  agent  to  give  the  mortgage  in  question.  Mower 
Harwood  Creamery  Co.  v.  Hill,  113  X.  W.  466;  Reed  v.  Cough- 
ran,  (S.  D.)  Ill  X.  W  .559;  Farlow  v.  Chambers,  (S.  D.)  iio 
X.  W.  94. 

C.  A.  Kelley  and  James  Byrnes ^  for  Respondent. 

"One  who  has  a  lien  upon  property  may  pledge  it  to  the  ex- 
tent of  his  lien."  Sec.  2108  C.  C;  Section  2109:  "One  who  has 
allowed  another  to  assume  the  apparent  ownership  of  property 
for  the  purpose  of  making  any  transfer  of  it  cannot  set  up  his 
own  title  to  defeat  a  pledge  of  the  property  made  by  the  other, 
to  a  pledgee  wlTo  received  the  property  in  good  faith,  in  the 
ordinary  course  of  business,  and  for  value."  Section  2111:  **A 
pledgor  and  pledgee  may  agree  upon  a  third  person  with  whom  to 
deposit  the  property  pledged."  Code  of  Civil  Procedure,  title  4, 
chapter  2,  page  726,  section  920.  "A  transfer  may  be  made  with- 
out writing  in  every  case  in  which  a  writing  is  not  expressly  re- 
quired by  statute." 

This  agreement  to  give  the  defendant  a  lien  does  not  come 
within  the  statute  of  frauds  for  the  reason  that  the  defendant 
executed  this  release  in  writing  and  the  plaintiff  through  its  agent 
received  the  release  and,  not  only  that,  but  they  also  took  the 
Xichols  &  Shepard  engine  which  was  released  and  this,  sure,  was 
a  sufficient  consideration  to  take  the  agreement-  out  of  the  statute 
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of  frauds,  and  to  make  the  agreement  of  the  plaintiff  to  give  the 
defendant  a  lien  on  this  engine  that  they  sold  Wollman  Bros., 
and  on  which  their  testimony  shows;  that  at  the  time  they  held 
a  mortgage  for  the  sum  of  $2,400.00.  (Rec.  and  Trans,  p.  100), 
Not  only  this  but  the  agreement  was  also  carried  out  by  Wollman 
Bros,  turning  the  Buffalo  Pitts  engine  over  to  the  defendant. 

Xow,  in  regard  to  the  authority  of  O.  G.  Rosing,  plaintiff's 
agent,  to  bind  plaintiff  by  contract  or  agreement  to  give  the 
defendant  a  first  lien  on  the  new  Buffalo  Pitts  engine  for  a  re- 
lease of  the  defendant's  mortgage  on  the  Nichols  &  Shepard  en- 
gine and  this  question  involves  practically  all  other  questions  raised 
in  appellant's  brief  in  regard  to  rulings  by  the  court  on  evidence 
and  on  the  motion  of  plaintiff  for  a  directed  verdict.  As  Mr. 
Rosing,  plaintiff's  agent,  had  authority  to  bind  plaintiff  there  is 
no   question  but    what   the  court's    ruling   was    right. 

The  evidence  in  this  case  'shows  that  plaintiff's  agent,  Mr. 
Rosing,  had,  or  at  least  appeared  to  have,  absolute  authority  to 
go  out  there  and  turn  over  the  Buffalo  Pitts  engine  and  close  up 
the  (leal  and  get  the  Nichols  &  Shepard  engine  and  make  any 
arrangements  that  he  saw  fit  to  secure  this  defendant  by  a  first 
lien  or  otherwise,  on  the  Buffalo  Pitts  engine  for  a  release  of  the 
<lefendant's  mortgage  on  the  Nichols  &  Shepard  engine  and  the 
defendant  was  justified  in  believing  that  said  agent  had  such  au- 
thority and  in  dealing  with  him  in  the  manner  he  did. 

Under  all  the  evidence  and  circumstances  in  this  case,  we 
think,  it  comes  clearly  within  the  rules  of  law  laid  down  in  the 
following  cited  authority  and  that  the  plaintiff  was  bound  in  this 
matter  by  the  acts  of  its  agent.  See  Goodrich  v.  Hanson  and 
Peterson,  33  Illinois,  499;  Bentley  v.  Doggett  et  al.,  51  Wis.  224, 
at  page  29  and  30.  See,  also,  cases  therein  cited.  And  Cheever 
V.  Pittsburgh,  Shenago  and  Lake  Erie  Railroad  Company,  150 
N.  Y.  59;  Munn  v.  The  President  and  EHrectors  of  the  Commis- 
sion Company,  15  Johns.  44,  5  N.  Y.  Common  Law  Reports, 
1005;  Creighton  v.  Finlayson  et  al.,  64  N.  W.  1103  (Neb.)  ;  John- 
son et  al.  V.  Milwaukee  and  W'.  Investment  Co.,  64  N.  W.  iioo 
(Neb.),  at  page  T102. 

Furthermore,  the  general  nature  of  the  business  and  its  re- 
quirements were  elements  for  consideration.  Furniture  Co.  v. 
Hardaway,   (Ala.)    16  South.   29. 
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We  think  the  case  at  bar  comes  clearly  within  the  rule  above 
quoted  in  the  case  of  Johnson  v.  Milwaukee  W.  Inv.  Co. 

SMITH,  J.  This  is  an  appeal  from  the  circuit  court  of 
Beadle  coVinty.  Preliminary  to  consideration  of  the  case  on  its 
merits  respondent  moved  the  court  to  strike  out  the  bill  of  excep- 
tions, and  dismiss  the  appeal  for  the  reason,  among  other  things, 
that  appellant  did  not  within  20  days  after  the  verdict  of  the  jury 
serve  a  notice  of  intention  to  move  for  a  new  trial.  The  record 
discloses  that  the  verdict  of  the  jury  was  returned  and  entered 
on  the  31st  day  of  December,  1910,  and  that  no  notice  of  intention 
to  move  for  a  new  trial  was  served  until  the  31st  day  of  July, 
1911. 

[i]  It  is  well  settled,  however,  that  the  trial  judge  for  suffi- 
cient cause  may  extend  the  time  within  which  notice  of  intention 
may  be  served.  The  record  in  this  case  discloses  that  Judge 
Taylor,  the  trial  judge,  allowed  five  extensions  of  time  within 
which  to  serve  such  notice  of  intention.  So  far  as  the  record  be- 
fore U's  is  concerned,  no  reasons  whatever  for  granting  these  ex- 
tensions appear.  However,  respondent  in  this  motion  does  not 
raise  any  question  as  to  the  grounds  upon  which  these  various 
extensions  were  granted,  and  for  that  reason,  we  are  not  called 
upon  to  consider  whether  the  trial  court  was  or  was  not  justified 
in  granting  this  large  number  of  extensions.  It  is  only;  necessary 
to  note  that  the  last  order  of  extension  is  date  July  3,  191 1,  and 
was  for  a  period  of  30  days  from  that  date,  thus  extending  the 
time  of  service  of  the  notice  beyond  the  31st  day  of  July,  191 1, 
at  which  time  the  notice  was  served.  The  time  for  settling  the 
bill  of  exceptions  was  likewise  extended  by  the  same  orders.  It 
follows  that  neither  the  bill  of  exceptions  nor  the  motion  for  a 
new  trial  can  be  stricken  out  upon  the  grounds  urged. 

[2]  And,  even  though  both  were  stricken  out,  the  motion  to 
dismiss  the  appeal  would  have  to  be  denied,  as  no  question  is 
raised  as  to  the  regularity  of  the  appeal  itself,  and  the  case  would 
be  before  the  court  for  review  upon  the  judgment  roll.  [3]  The 
action  is  claim  and  delivery  by  the  Buffalo  Pitts  Company  against 
William  Deeg  to  recover  possession  of  a  Buffalo  Pitts  special 
traction  engine.  The  evidence  tends  to  show  that  'plaintiff  sold 
and  delivered  the  engine  to  Jacob  and  Joseph  Wollman  on  August 
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19,  1910,  at  which  time  the  Wollmans  gave  plaintiff  a  chattel 
mortgage  on  the  engine  and  on  certain  live  stock  to  secure  pay- 
ment of  the  purchase  price,  which  chattel  mortgage  was  duly  filed 
on  the  26th  day  of  August,  1910,  and  contained  a  provision  that, 
in  case  of  default,  plaintiffs  were  authorized  to  take  possession 
of  the  mortgaged  property  for  the  purpose  of  foreclosure.  Pre- 
vious to  the  purchase  of  this  new  engine,  the  Wollmans  had 
purcha^sed  a  threshing  outfit,  consisting  of  a  Nichols  and  Shepard 
engine  and  separator,  from  the  defendant  Deeg,  and  had  executed 
to  William  Deeg  a  chattel  mortgage  on  the  Nichols  and  Shepard 
engine  in  the  sum  of  $800  to  secure  a  part  of  the  purchase  price. 
Some  time  prior  to  August,  1910,  the  Nichols  and  Shepard  engine 
was  injured  by  an  explosion  which  rendered  it  useless  without  ex- 
tensive repairs  and  made  it  necessary  for  the  Wollmans  to  pur- 
chase a  new  engine  in  order  to  continue  threshing  grain.  Before 
the  purchase  of  the  new  engine  by  the  Wollmans,  the  plaintiff 
was  told  by  them  that  Deeg  would  release  his  mortgage  on  the  old 
Nichols  and  Shepard  engine  in  order  that  they  might  turn  it  in  as 
part  of  the  purchase  price  on  the  new  engine,  and  it  appears  that 
Deeg  had  told  the  Wollmans  that  he  would  release  the  mortgage 
on  the  old  engine  if  the  Wollmans  desired  to  trade  it  in  on  the 
new  engine.  Under  this  arrangement,  the  new  engine  was  de- 
livered to  the  Wollmans  on  August  19,  1910,  and  on  August  20, 
1910,  one  rRosing,  an  agent  of  plaintiff,  went  to  the  home  of  de- 
fendant, Deeg,  and  procured  from  him  a  release  of  the  mortgage 
on  the  old  Nichols  and  Shepard  engine,  and  some  time  thereafter 
the  plaintiff  shipped  the  same  to  their  St.  Paul  agency.  About 
one  month  after  the  new  engine  was  delivered  to  the  Wollmans, 
for  some  reason  not  clearly  disclosed  by  the  record,  they  turned 
over  possession  of  the  new  engine  to  the  defendant,  Deeg,  and  it 
remained  in  his  possession  until  after  default  in  the  condition  of 
the  plaintiff's  mortgage.  Upon  default  plaintiff  sought  to  take 
possession  of  the  engine  for  the  purpose  of  foreclosure,  and  de- 
manded possession  from  Deeg,  who  refused  to  surrender  it. 
Plaintiff  thereupon  instituted  this  action.  The  complaint  is  in  the 
ordinary  form,  alleging  all  the  facts  necessary  to  entitle  plaintiff 
to  posses-sion  for  the  purpose  of  foreclosure  upon  default.  Plain- 
tiff appeals  from  the  judgment  and  an  order  overruling  motion 
for  a  new  trial.     At   the   trial   plaintiff  offered   in   evidence   the 
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chattel  mortgage  executed  by  the  Wollmans  to  plaintiff,  evidence 
of  default  in  the  conditions  of  the  mortgage,  demand  and  refusal 
of  possession,  together  with  certain  alleged  damages  for  wrongful 
detention,  and  rested  its  case.  The  answer  alleges  defendant  is 
entitled  to  possession  of  the  engine  by  virtue  of  an  agreement  with 
plaintiff,  by  which  defendant  was  given  a  first  lien  on  the  engine, 
to  secure  payment  to  defendant  of  $800  which  VVollman  Bros, 
owed  defendant;  that  defendant,  prior  to  these  transactions,  had  a 
first  mortgage  for  the  sum  of  $800  on  a  threshing  engine  which 
he  had  theretofore  sold  WoUman  Bros. ;  that  plaintiff's  agent  told 
defendant  he  desired  to  trade  to  Wollman  Bros,  a  new  engine  for 
the  one  defendant  had  sold  them,  and  that,  if  defendant,  would  re- 
lease his  mortgage  on  the  old  engine,  plaintiff  would  give  him  a  first 
lien  for  the  amount  due  on  his  mortgage  on  the  new  engine* which 
they  proposed  to  trade  to  Wollman  Bros,  for  the  old  engine :  that 
defendant  agreed  that,  as  soon  as  plaintiff  gave  him  a  first  lien  on 
the  new  engine,  he  would  release  the  mortgage  on  the  old  engine, 
and  plaintiff  stated  that  they  would  give  him  a  first  lien  on  the 
new  engine;  that  the  plaintiff  wished  at  once  to  repair  the  old 
engine,  and  asked  defendant  to  sign  a  paper  to  give  plaintiff  the 
privilege  of  repairing  the  old  engine,  and  which  plaintiff  repre- 
sented would  not  in  any  way  release  or  affect  defendant's  rights 
under  the  first  mortgage  on  the  old  engine ;  that  defendant,  re- 
lying on  these  statements,  which  were  false  and  fraudulent,  was 
induced  to  sign  a  paper  without  reading  or  ascertaining  what  said 
paper  contained,  believing  it  was  a  paper  authorizing  plaintiff  to 
repair  the  old  engine,  and  would  not  in  any  way  affect  plaintiff's 
rights  under  his  mortgage  on  the  old  engine,  or  release  said  mort- 
gage; that  defendant  afterward  ascertained  that  the  paper  he 
signed  was  a  release  of  his  mortgage  on  the  old  engine,  or  was 
changed,  after  he  signed  it,  to  a  release,  which  was  thereafter  filed 
in  the  register  of  deeds  office,  and  through  which  plaintiff  wrong- 
fully and  fraudulently  secured  a  release  and  cancellation  of  the 
first  mortgage  on  the  old  engine;  that  plaintiff  then  took  said  old 
engine  into  its  possession  and  appropriated  it  to  its  own  use. 
Wherefore  defendant  prays  that  plaintiff's  complaint  be  dismissed, 
and  that  defendant  be  adjudged  and  decreed  to  have  a  first  lien 
upon  the  engine  described  in  plaintiff's  complaint  for  the  sum  of 
$800,  and  be  awarded  possession   of  said   engine,   together   with 
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costs  and  damages.  At  the  trial  defendant  did  not  attempt  to 
sustain  the  allegations  of  fraud  contained  in  the  answer,  and  the 
cause  was  tried  upon  the  theory  that  plaintiff  had  given  defend- 
ant a  first  lien  on  the  engine,  by  virtue  of  which  defendant  be- 
came entitled  to  possession. 

At  the  trial  defendant  as  a  witness  in  his  own  behalf  testified 
that  he  signed  a  release  of  the  old  mortgage,  and  further  testified 
as  follows:  "Q.  Did  he  [plaintiflF's  agent]  agree  himself  that  he 
would  see  that  you  got  this  first  mortgage  on  this  engine?  A.  Yes, 
sir.  Q.  He  took  that  responsibility  himself,  guaranteed  that  to 
you  A.  Yes,  sir.  *  *  *  q  j^jj  ^\^^  Buflfalo  Pitts  Company 
give  you  a  first  mortgage  on  this  engine?  A.  No,  sir;  they  did 
not.  Q.  And  that  was  the  reason  you  have  refused  to  turn  this 
engine  over  at  Broadland,  at  the  time  this  other  man  came  out? 
A.  Yes,  sir.  .  Q.  And  you  never  received  from  them  yet  a  first 
mortgage  on  this  engine  for  $800  or  any  other  sum?  A.  No,  sir. 
Q.  Have  they  taken  possession  of  this  (old)  engine  and  taken  it 
away?  A.  Yes,  sir;  they  have.  Q.  And  what  was  this  engine 
they  took,  what  was  the  name  of  it  A.  Nichols  and  Shepard  25 
horse  engine.  Q.  That  was  the  one  that  you  had  sold  to  Woll- 
man  Brs.  ?  A.  Yes,  sir.  Q.  And  which  you  had  a  first  mortgage 
on?  A.  Yes,  sir."  From  this  testimony  of  the  defendant  himself 
it  conclusively  appears  that  no  mortgage  in  fact  was  ever  executed 
or  attempted  to  be  executed  by  the  agent  of  plaintiff  or  by  plain- 
tiff. 

The  utmo'st  effect  which  could  be  given  this  evidence  would 
l>e  to  treat  it  as  an  agreement  on  the  part  of  plaintiff's  agent  to 
execute  a  mortgage  to  defendant.  In  the  case  of  Walklin  v. 
Hbrswill,  24  S.  D.  191,  123  N.  W.  668,  this  court  held  that,  un- 
der the  provisions  of  the  statutes  of  this  state,  a  chattel  mortgage 
could  not  be  created  by  parol.  Section  2091  of  the  Civil  Code 
l)rovides :  **Every  mortgagee  of  a  chattel  mortgage  shall,  at  the 
time  of  its  delivery,  make  and  deliver  to  the  mortgagor  a  full 
true  and  complete  copy  of  such  mortgage."  Section  2092  reads: 
"No  register  of  deeds  shall  receive  or  file  any  chattel  mortgage 
which  does  not  contain  a  receipt  over  the  signature  of  the  mort- 
gagor, to  the  effect  that  a  copy  of  such  mortgage  has  been  re- 
ceived by  him,  and  every  chattel  mortgage  not  containing  such 
receipt  shall  be  null  and  void."    Under  these  sections  of  the  Code, 
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it  is  plainly  evident  that  a  chattel  mortgage  can  neither  be  created 
by  nor  exist  in  parol.  It  is  equally  clear  that  a  parol  agreement  to 
execute  a  chattel  mortgage  cannot  itself  create  a  mortgage  lien. 

[4]  It  is  respondent's  contention,  however,  that  the  alleged 
agreement  for  the  execution  of  a  mortgage  to  defendant,  together 
with  possession  in  him,  are  sufficient  to  create  a  lien  by  way  of 
pledge  of  personal  property.  The  evidence,  however,  conclusively 
shows  that  plaintiff  delivered  the  engine  to  Wollman  Bros,  and 
not  to  defendant,  and  that  the  Wollmans,  without  the  knowledge 
or  consent  of  plaintiff,  delivered  possession  of  the  engine  to  de- 
fendant, Deeg,  and.  that  plaintiff  had  no  knowledge  of  such  trans- 
action whatever  until  after  default  in  the  mortgage,  and  possession 
was  sought  for  purposes  of  foreclosure.-  It  is  plain,  therefore, 
even  if  it  be  assumed  that  plaintiff's  agent  agreed  to  execute  a 
first  mortgage  to  Deeg,  that  possession  of  the  property  was  never 
turned  over  to  defendant  by  plaintiff  under,  or  pursuant  to,  any 
such  agreement,  and  no  lien  by  way  of  pledge  was  or  could  have 
been  created  by  the  unauthorized  act  of  the  Wollmans  in  de- 
livering possession  of  the  engine  to  the  defendant,  Deeg.  The 
trial  court  therefore  erred  in  denying  plaintiif's  motion  to  direct 
a  verdict  at  the  close  of  all  the  evidence. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  discuss 
other  assignments  of  error.  The  judgment  and  order  of  the  trial 
court  are  reversed,  and  the  cause  remanded  for  farther  proceed- 
ings according  to  the  law.  r   ". 


FOTHERINGHAM,    Appellant,    v.    LOCKHART,    Respondent. 

(138  N.  W.  804.) 

1.     Pleadings — Amending  Answer — ^Reformation  of  Instrument-Judi- 
cial IMscretion. 

In  replevin,  where  defendant  answered  that  the  property  was 
his  by  exchange  with  plaintiff,  and  trial  court  ruled  out  con- 
versations and  matters  leading  up  to  written  contract,  held, 
proper  to  allow  defendant  to  amend  answer  to  show  that  plain- 
tiff understood  that  the  property  in  question  was  included  in 
said  contract,  that  he  acted  in  bad  faith  knowing  that  the 
instrument  as  drawn  did  not  express  the  contract  between  them, 
and  that  plaintiff  practiced  fraud,  and  praying  for  reformation 
of  contract;   such   amendment  being  within  discretion  of  court. 
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2.  Exchange   of*  Properties — Sufficiency   of   Evidence — ^Findings    and 

Conclusions — ^Bad  FaiUi — ^Reformation  of  Contract. 

In  claim  and  delivery,  held,  the  evidence  sustains  the  findings 
and  conclusions  of   law   thereon,   concerning  the   real   contract, 
that  the  writing  did  not   embrace   such   contract,   that  plaintiff 
.  acted  in  bad  faith,  and  that  the  contract  should  be  reformed. 

3.  Reformation  of  Instrument — Mistake,  and  Fraud — Unilateral  Mis- 

take—Sufficiency  of  Evidence. 

A  contract  is  reformable  when  by  mistake  of  one  party  and 
fraud  of  the  other  there  is  omitted  therefrom  property  which 
it  was  agreed  should  be  transferred  thereby;  and  such  a  case 
is  not  that  of  a  unilateral  mistake  which  equity  will  not  relieve 
from.  Held,  further,  the  evidence  shows  such  mistake  and  such 
fraud,  entitling  defendant  to  a  reformation. 

4.  Claim  and   Delivery — Possession  of  Defendant. 

Replevin  will  not  lie  where  defendant  was  not  in  actual  or 
constructive  possession  of  the  property  involved,  when  suit  was 
begun. 

(Opinion  filed  December  3,  1912.) 

Action  in  claim  and  delivery  by  Thomas  W.  Fothering^ham 
against  Frank  M.  Lockhart.  From  a  judgment  on  a  special  ver- 
dict and  findings  by  the  trial  court,  plaintiff  appeals.     Affirmed. 

Walker  &  Gurley,  for  Appellant. 

Appellant  respectfully  contends  that  the  proposed  showing 
was  insufficient  to  entitle  defendant  to  the  relief  asked,  viz.,  per- 
mission to  amend  his  answer  by  setting  up  facts,  or  purported 
facts,  upon  which  to  ask  for  a  reformation  of  the  written  instru- 
ment, for  the  reasons  hereinbefore  stated.  In  this  connection  it 
will  be  noted  that  defendant's  showing  was  of  a  mistake  on  the 
part  of  himself  alone,  and  on  these  facts  he  sought  a  reformation 
of  the  contract.  This  showing  was  not  sufficient.  *'A  court  of 
equity  can  reform  an  instrument  only  for  the  purpose  of  having 
it  express  the  understanding  and  agreement  of  the  parties.  Hence 
the  mistake  must  be  mutual.  Ward  v.  Yorba,  123  Cal.  447,  56 
Pac.   58. 

A  written  contract  cannot  be  reformed  so  as  to  express  stipu- 
lations which  were  not  assented  to  by  the  parties,  even  though 
one  of  the  parties  intended  to  have  it  made  a  part  of  the  contract. 
Tyson  v.  Chestnut,  100  Ala.  571,  13  South.  763;  Loftus  v.  Fischer, 
106  Cal.  616,  39  Pac.  1064;  Williams  v.  Hamilton,  104  la.  423, 
65  A.  S.  R.  475;  Whitworth  v.  Lowell,  178  Mass.  43,  59  N.  E. 
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76o;Green€  v.  Stone,  54  N.  J.  Eq.  387,  55  A.  S.  R.  577;  Harbeck 
V.  Peepin,  145  N.  Y.  70,  39  N.  E.  722. 

Thus  the  facts  that  one  party  thought  that  a  certain  con- 
veyance of  four  acres  along  a  section  line  included  a  certain  area 
along  such  line  affords  no  ground  for  reformation.  Clarke  v. 
Mos'sman,  (Neb.)  78  X.  W.  399.  See,  also,  Greene  v.  Stone, 
(X.  J.)  5S  A.  S.  K.  577;  Crane  v.  McCormick,  (Cal.)  28  Pac. 
222\  34  Cyc.  915,  and  cases  cited. 

"The  other  ground  which  will  warrant  the  reformation  of  an 
instrument  is  where  there  is  ignorance  or  mistake  on  one  side, 
and  fraud  or  inequitable  conduct  on  the  other."  34  Cyc.  920,  and 
cases  cited. 

Where  there  is  a  mistake  on  one  side,  if  it  is  not  mutual,  in. 
order  to  be  ground  for  reformation,  the  fraud  of  the  other  j.atv 
must  be  clearly  shown.  Snyder  v.  Ash,  30  X'^.  Y.  App.  Div.  183, 
51  X.  Y.  Supp.  TJ2\  Druker  v.  Goeres,  (Wis.)  80  X.  W.  91; 
Fullerton  v.  Des  Moines,  (la.)  115  X.  W.  607;  Weinhard  v. 
Sommerville,    (Wash.)    89   Pac.  490. 

In  the  case  at  bar  neither  the  proposed  showing,  the  plead- 
ing, or  the  evidence  adduced  by  defendant,  showed  or  tended  to 
show  either  mutual  mistake,  or  mistake  on  one  side  and  fraud 
on  the  other.  Fraud  is  never  presumed,  and  when  relied  upon  as 
a  ground  for  reformation  it  must  be  specifically  pleaded  and 
proven.  Kurt  v.  Snyder,  30  Cal.  666;  Carmack  v.  Prather,  (Tex.) 
74  S.  W'.  354;  Greene  v.  Stone,  (N.  J.  Eq.)  55  A.  S.  Rep.  577; 
Miller  v.  Gregory,  16  X.  J.  Eq.  274;  French  v.  Griffin,  18  N.  J. 
Eq.  652;  Brandon  ]VIfg.  Co.  v.  Prime,  14  Blatchf.  372;  5  Enc.  PI. 
&   Pr.,  650. 

'  Certainly  the  contention  of  respondent  that  there  was  mis- 
take on  his  part  coupled  with  fraud  on  the  part  of  appellan't  is 
not  sustained  by  that  clear  and  convincing  proof  requisite  in  cases 
of  this  character,  nor  is  there  the  slightest  testimony  showing  fraud 
on  appellant's  part.  As  to  the  amount  of  proof  requisite  see :  Row- 
ley V.  Flannelly,  30  X.  J.  E<:i.  612;  i  Story's  Equity  Jurispru- 
dence, Sec.  157;  Cummins  v.  Bulgin,  37  X.  J.  Eq.  476;  15  Am. 
&  Eng.  Ency.  of  Law  650.  See,  also,  Boyertown  Xational  Bank 
v.  Hartman,  (Penn.)  30  A.  S.  R.  759  at  761,  where  the  instruc- 
tion of  the  trial  court  to  the  jury  is  quoted  and  found  correct. 
Southard  v.   Curley,  30  A.   S.  R.  642,   and  note. 
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As  a  matter  of  fact,  a  great  deal  more  property  than  these 
lots  and  personal  property  were  purchased  from  Slettebak  at  this 
time,  and  if  this  contract  is  to  be  enlarged  to  take  in  any  part 
of  it,  except  the  part  specifically  described,  it  would,  necessarily, 
take  it  all.     As  to  this,  see,  Harris  v.  Scovel,   (Mich.)  48  X.  W. 

173-174. 

It  was  stipulated  that  the  question  as  to  what  was  the  real 
agreement  of  the  appellant  and  respondent  should  be  determined 
by  the  jury.  Rec.  pages  154,  155.  Under  this  stipulation  ap- 
pellant was  certainly  entitled  to  a  finding  upon  this  point  by 
the  jury  under  proper  instructions  as  to  the  law,  from  the  court, 
upon  all  matters  submitted  to  them.  And,  we  submit,  that  under 
this  instruction  as  to  "appurtenances'*  and  the  finding  of  the 
jury  that  all  the  property  in  controversy  were  '^appurtenances,'* 
the  jury  must,  necessarily,,  have  found  *'that  appellant  agreed  to 
transfer  or  turn  over  to  the  respondent  all  the  property  in  con- 
troversy in  this  case,  together  with  the  real  estate  described  in  the 
contract  for  respondent's-  Pennington  county  land,"  and  this  on 
the  basis  that  the  written  contract  and  the  deed  from  appellant 
to  respondent  contained  the  full,  true  and  only  contract  of  the 
parties.  For  by  the  written  contract  and  deed  appellant  agreed 
to  transfer  and  did  transfer  everything  ^'appurtenant'^  to  the  real 
estate  therein  described.  The  jury,  by  their  findings  Xos.  7  and 
8  have  found  that  all  this  property  was  '"appurtenant"  to  the 
real  estate  conveyed;  therefore,  the  jury  were  bound  to  find  that 
appellant  agreed  to  convey  and  did  convey  all  this  property  to  re- 
spondent ;  any  other  finding  would  have  been  inconsistent  with 
their  finding  that  all  the  property  in  controversy  was  "appur- 
tenances." We  apprehend,  therefore,  that  finding  No.  i,  that 
appellant  agreed  to  transfer  all  the  property  in  controversy  to 
respondent,  in  so  far  as  respondent  might  contend  that  it  was  an 
independent  finding  that  appellant,  outside  of  the  terms  of  the 
written  contract,  agreed  to  turn  over  this  property  to  respondent, 
is  wholly  oflFset  and  destroyed  by  their  finding  that  all  the  prop- 
erty was  "appurtenant"  to  the  real  estate  described;  for,  having 
found  the  property  "appurtenant"  the  jury  must  find  that  appel- 
lant agreed  to  transfer  it,  under  the  written  agreement  alone,  for 
that   he   did   agree   to   transfer  everything   "appurtenant"    to   the 
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real  estate   was  never   disputed   by   him,  or   controverted  in   any 
manner. 

In  Reply. 

It  will  be  observed  that  we  do  not  dispute  the  title  of  E. 
G.  Edgerton,  our  landlord,  but  we  do  dispute  the  title  of  Michael 
McManus,  the  party  who  claims  to  have  acquired  title  from 
Edgerton.  This  raises  the  question  of  the  title  of  McManu's  and 
he  would  have  to  offer  his  deed  to  prove  his  title.  This  he 
could  not  do  in  justice  court.  The  cases  cited  by  respondent  are 
mostly  where  the  litigation  was  between  the  landlord  and  tenant, 
and  not  between  the  assignee  of  the  landlord  and  the  tenant. 

The  provisions  found  in  our  Justice  Code  relating  to  certify-^ 
ing  actions  to  circuit  court  differ  materially  from  those  of  other 
states. 

In  most  states  it  is  necessary  to  proceed  with  the  trial  and 
find  out  from  the  evidence  whether  the  question  of  title  is  in- 
volved. We  are  unable  to  find  that  any  other  state  lias  a  statute 
similar  to  section  9  of   our  Justice  Code. 

No  authority  holds  that  where  the  establishment  of  title  to 
real  property  by  the  introduction  of  deeds  or  other  evidence  is 
necessa'ry  that  it  does  not  involve  the  title  to  real  property. 

McManus  claims  that  he  is  the  assignee  of  Edgerton  because 
he  has  succeeded  to  the  title  of  Edgerton.  We  deny  this,  and  it 
is  necessary  to  determine  the  right  of  McManus  in  the  property 
before  he  can  recover. 

Maloy  claims  lease  for  the  year  beginning  January  15,  1912, 
hence  it  becomes  necessary  to  determine  his  rights  in  the  prop- 
erty before  the  case  can  be  disposed  of.  This  is  a  claim  of  title 
to  real  property.  Our  code  divides  property  into  two  classes: 
Real  or  immovable  property,  and  personal  or  movable  property. 
Under  the  head  of  Estates  in  Real  Property,  section  241,  Civil 
Code,  mention  is  made  of  estates  for  years  and  estates  at  will. 
Our  Civil  Code  then  proceeds  to  give  the  particular  kinds  of 
personal  property,  sections  383  to  895.  i.  Things  in  action.  2. 
Shipping.  3.  Corporations.  4.  Products  of  the  mind.  5.  Other 
kinds  of   personal  property. 

None  of  the  cases  cited  by  respondent  aid  us  in  the  construc- 
tion of  section  9  of  the  Justice  Code,  because  no  similar  section 
can  be  found  in  the  statutes  of  other  states. 
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The  construction  given  to  it  in  Murry  v.  Burris,  by  Tripp, 
C.  J.,  is  the  only  light  we  have  on  the  subject,  and  this  construc- 
tion sustains  our  position. 

E.  P.  Wati^er,  for  Respondent. 

The  defendant's  contention  at  the  trial  was  and  now  is: 

First.  That  it  was  expressly  agreed  by  and  between  the  par- 
ties that  the  property  in  controversy  was  included  and  went  in  the 
deal  to  the  defendant,  regardless  of  whether  it  was  personal 
property  or  a  part  of  the  real  estate,  and  that  a  clause  to  that 
effect  >should  have  been  inserted  in  the  contract  dn  order  to  obviate 
any  question  on  that  point. 

Second.  That  regardless  of  whether  there  was  any  express 
agreement  between  the  parties  on  that  point  or  any  agreement  at 
all,  that  is,  if  the  property  in  question  had  not  been  mentioned 
between  them  at  all,  it  was  of  such  a  character  and  nature  that  it 
would  all  pass  to  the  defendant  under  his  deed  as  appurtenant  to 
the  real  estate. 

We  think  there  was  no  abu'se  of  discretion  on  the  part  of 
the  trial  court  in  granting  the  motion  for  leave  to  amend  the 
answer  on  the  showing  made  by  defendant;  that  the  proposed 
showing,  if  substantiated  by  the  evidence,  would  entitle  the  de- 
fendant to  a  reformation  of  the  contract.  The  amended  answer 
drawn  and  served  subsequent  to  the  trial  was  of  little  or  no  use 
and  certainly  not  misleading  or  prejudicial  to  plaintiff.  The  evi- 
dence bearing  on  the  question  of  reformation,  having  all  been 
offered  and  received  without  objection  as  to  the  sufficiency  of  the 
proposed  showing,  under  the  offer  of  proof,  as  stated  upon  the 
record.  We  contend,  however,  that  the  allegations  of  the  amended 
answer  are  sufficient  to  admit  of  the  evidence  offered  at  the  trial 
and  that  the  evidence  supports  the  verdict  and  the  findings  and 
show  the  defendant  entitled  to  a  reformation  of  the  contract. 

Appellant's  contention  that  the  only  grounds  for  reformation 
of  a  contract  is  mutual  mistake  or  fraud,  rs  not  supported  by 
authority,  only  on  the  theory  that  acts  such  as  are  here  shown  on 
the  part  of  the  plaintiff  amount  to  fraud. 

If  one  of  the  parties  to  a  contract  is  mistaken  as  to  the 
matter  and  the  other  knows  tliat  he  is  and  does  not  apprise  him 
of  it,  the  mistake,  although  it  is  a  mistake  of  one  of  the  parties 
only,   is   a  subject  of  correction,   because  the  case  is  one   which 
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shows  a  mistake  in  one  party  and  fraud  in  the  other.  Enc.  PI.  & 
Prac.  i8,  782;  Wyche  v.  Green.  26  Ga.  415;  Stevens  v.  Holman, 
112  Calif.  345;  Am.  St.  Rep.,  v.  53,  p.  216. 

"But  a  court  of  equity  will  correct  a  written  contract  where 
a  mistake  exists  on  the  part  of  one  of  the  parties  and  the  other 
party  is  aware  of  his  mistake,  or  where  one  party  by  his  conduct 
or  representations  has  led  the  other  party  into  the  mistake:  Hig- 
gins  V.  Parson's,  65  Cal.  280,  3  Pac.  881  ;  Deischer  v.  Price,  148 
I'^-  383,  36  X.  E.  105;  Roszell  V.  Roszell,  109  Ind.  354,  10  N.  E. 
114;  Williams  v.  Mamilton,  104  Iowa,  423,  65  Am.  St.  Rep.  475, 
73  N.  W.  1029;  Goodenow  v.  Curtis,  18  Mich.  298;  Crookston 
Imp.  Co.  V.  Marshall,  57  Minn.  333,  47  Am.  St.  Rep.  612,  59  X. 
W.  294;  Fritz  V.  Fritz,  94  Minn.  264,  102  X.  W.  705;  Sanford 
V.  Gates,  21  Mont.  277,  53  Pac.  749;  Husted  v.  Van  Xess,  158 
X.  Y.  104,  52  X.  E.  645;  Jones  v.  Warren,  134  X.  C.  390,  46 
S.  E.  740;  Archer  v.  California  Lumber  Co.,  24  Or.  341,  33  Pac. 
526;  McCormick,  etc.,  Co.  v.  Woulph,  11  S.  D.  252,  76  X.  W. 
939;  McCormick  v.  Ratcliffe,  (Tenn.  Ch.)  64  S.  W.  332;  Kyle  v. 
Fehley,  81  Wis.  67,  29  Am.  St.  Rep.  866,  51  X.  W.  257;  Home 
Ins.  Co.  V.  Virginia-Carolina  Chemical  Co.,  109  Fed.  681 ;  Sim- 
mons Creek  Coal  Co.  v.  Doran,  142  U.  S.  417,  12  Sup.  Ct.  Rep. 
239,  35  L.  Ed.  1063.  This  reformation  will  be  granted  where  one 
party  is  buying  a  certain  subject  matter  which  the  other  party 
knows  that  he  will  not  receive  under  the  terms  of  the  contract 
as  written:  Stevens  v.  Holman,  112  Cal.  345,  53  Am.  St.  Rep. 
216,  44  Pac.  670.  So,  also  reformation  will  be  granted  where  the 
grantee  knows  that  the  grantor  believes  that  a  certain  coal  vein  is 
excepted  and  reserved  from  the  deed  while  in  fact  it  is  not :  C(X>k 
v.  Lison,   192  Pa.   19,  43  Atl.   389. 

The  undisputed  evidence  shows  that  when  at  Armour,  look- 
ing at  the  property  the  plaintiff  told  defendant  that  he  owned 
everything  in  the  building  except  the  goods  on  the  shelves,  wlwch 
belonged  to  Mr.  Ferguson,  who  was  conducting  a  department 
'Store  in  the  building  at  the  time  and  that  it  all  went  in  the  deal. 
Having  made  this  statement  positively  and  clearly  more  than  once 
to  defendant  at  Armour,  it  is  easy  to  understand  how^  defendant 
believed  that  it  all  w-ent  in  the  deal  at  the  time  of  executing  the 
contract.  It  is  also  undisputed  that  plaintiff  did  not  at  any  time 
before  the  execution   of   the   contract,   say   to   defendant  that   he 
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would  reserve  or  keep  the  fixtures,  relying  solely,  according  to 
plaintiff's  own  testimony,  on  his  statement  to  defendant  that  he 
would  trade  him  his  building  and  lots  at  Armour  for  his  property 
on  certain  terms.  That  plaintiff  intended  that  defendant  should 
understand  by  this  that  it  all  went  in  the  deal  and  well  knew  that 
defendant  did  so  understand,  was  perfectly  apparent  to  the  jury 
and  court  from  his  subsequent  statements:  "Lockhart  thinks  he's 
got  those  fixtures."  "Fve  got  a  surprise  for  Lockhart,  he  thinks 
he  is  going  to  get  those  fixtures,  but  there  is  nothing  said  about 
it  in  the  deed,"  and  again:  "Has  Lockhart  found  out  yet  he  is 
not  going  to  get  those  fixtures"  and  his  conduct  shortly  after  re- 
turning to  Armour  in  going  into  the  store  and  breaking  the 
cement  away  from  the  safe  in  which  it  was  firmly  embedded  at 
the  time  Lockhart  had  inspected  the  property  and  was  told  by 
plaintiff  that  it  all  went  in  the  deal.  And  again,  in  writing  to 
Mr.  J.  E.  Dilger,  about  the  time  of  starting  his  suit,  the  letter 
Exhibit  "L''  saying:  "Lockhart  is  going  to  give  me  a  fight  on 
the  fixtures  so  be  careful  what  you  and  Bill  say  to  him,  I  may  need 
you  as  a  witness." 

This  was  the  same  person  to  whom  he  had  made  the  state- 
ments showing  he  knew  the  defendant  had  been  deceived  in  re- 
gard to  the  fixtures. 

Counsel  for  appellant  argue  that  the  clause  in  the  contract 
lowing  the  description  of  the  property  "being  the  same  property 
purchased  from  one  R.  Slettebak"  does  not  enlarge  the  descrip- 
tion. Our  contention  upon  the  trial  was  that  under  this  clause  we 
should  be  permitted  to  show  just  what  property  was  in  fact  meant 
to  be  included.  It  is  undisputed  that  all  of  this  property,  ex- 
cepting one  or  two  items,  was  purchased  by  plaintiff  from  R.  Slet- 
tebak,  and  that  at  the  time  of  showing  it  to  defendant,  he  was  so 
told  by  plaintiff  and  the  property  pointed  out  to  him.  It,  therefore, 
became  one  of  the  means  of  identification  of  the  property. 

The  assignment  of  the  lease  was  another  circumstance  cal- 
culated to  cause  the  defendant  to  believe  he  was  getting  the  prop- 
erty in  controversy.  Counsel  argue  that  the  $150.00  was  rent  of 
the  building  only  because  it  merely  described  the  real  estate.  The 
undisputed  evidence  shows,  however,  that  the  $150.00  was  rental 
of  the  building  and  all  of  the  property  in  controversy. 
26 — Vol.  30,  S.  D. 
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McCOY,  P.  J.  This  is  an  action  in  rq>levin  instituted  bv 
plaintiff  to  recover  from  defendant  the  possession  of  certain  articles 
claimed  by  plaintiff  to  be  personal  property,  consisting  mostly  of 
shelving,  show  cases,  tables,  etc.,  which  were  situated  and  had 
been  used  in  a  certain  store  building  owned  by  defendant  at  the 
time  of  the  commencement  of  this  action  in  April,  191 1.  The 
complaint  is  the  ordinar}-  form  used  in  replevin,  or  claim  and  de- 
livery, alleging  that  plaintiff  is  the  owner  of  the  property  de- 
scribed therein,  and  that  defendant  wrongfully  took  said  possession 
from  plaintiff  and  now  wrongfully  witholds  the  same  from^  plain- 
tiff, and  also  alleging  the  value  thereof  and  demanding  judgment 
that  plaintiff  recover  possession  of  said  property  from  defendant, 
or  the  value  thereof  in  case  such  delivery  of  possession  could  not 
be  had,  and  for  damages.  To  this  complaint  defendant  originally 
made  answer  denying  plaintiff's  ownership  and  right  of  possession 
to  said  propery,  except  as  to  a  small  portion  thereof,  denying 
that  all  said  property  was  personal  property,  but  alleging  that  a 
greater  portion  thereof  was  attached  to  the  building  in  which  the 
same  was  located  as  a  part  thereof,  denying  that  he  wrongfully 
took  possession  of  said  property,  but  alleging  the  fact  to  be  that 
about  October,  1910,  he  took  peaceable  possession  thereof  anci  ever 
since,  to  the  commencement  of  this  action,  had  been  in  the  quiet 
and  peaceable  possession  thereof;  and  defendant  by  way  of  an- 
swer further  alleged  that  on  October  20,  1910,  plaintiff  was  the 
owner  of  certain  lots  in  Armour,  together  with  the  property  de- 
scribed in  the  complaint,  and  that  at  said  time  plaintiff  and  de- 
fendant exchanged  properties,  the  defendant  trading  to  plaintiff 
certain  farm  lands  in  Pennington  county  for  the  said  real  estate 
of  plaintiff  including  all  the  property  described  in  the  complaint, 
excepting  some  small  portion  thereof,  and  that  ever  'since  said  ex- 
change of  properties  defendant  has  been  the  owner  of  said  prop- 
erty described  in  the  said  complaint;  that  at  the  time  of  said  ex- 
change of  properties  one  Ferguson  was  occupying  the  two-story 
brick  building  situated  on  said  lots  so  traded  by  plaintiff  to  de- 
fendant in  Armour,  and  in  the  possession,  occupancy,  and  use  of 
all  said  property  mentioned  in  plaintiff's  complaint  under  a  lease 
in  writing  between  plaintiff  and  said  Ferguson,  and  was  paying 
by  virtue  thereof  to  plaintiff  $150  per  month  as  rent  for  said  real 
estate    and    said    property    described    in    the    said    complaint,    and 
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that  at  the  time  of  said  exchange  of  properties  the  plaintiff  sold, 
assigned,  and  transferred  to  defendant  all  his  right,  title,  and 
interest  in  and  to  said  lease,  and  that  thereafter  from  October, 
1910,  to  April,  1911,  the  expiration  of  said  lease,  said  Ferguson 
paid  to  defendant  the  said  monthly  rental  for  said  property.  There 
was  a  special  verdict  and  findings  by  the  court  by  stipulation 
made  in  favor  of  defendant  and  judgment  thereon  rendered. 
Plaintiff  appeals,  alleging  various  errors. 

[i]  During  the  progress  of  the  trial  the  court  ruled  that  any 
conversation  or  other  matters  which  led  up  to  and  culminated  in 
the  written  contract  made  by  plaintiff  and  diefendant  in  relation 
to  their  said  exchange  of  properties  w^ould  not  be  admitted,  but 
that  the  written  contract  alone  must  determine  what  property 
passed  by  the  agreement  and  the  rights  of  the  parties.  Defendant 
thereupon  asked  permission  of  the  court  to  amend  his  answer 
by  alleging  that  it  was  the  agreement  and  understanding  of  both 
plaintiff  and  defendant  at  the  time  said  contract  was  made  that 
the  proi>erty  described  in  the  complaint  was  to  be  transferred  to, 
and  became  the  property  of,  defendant  as  a  part  of  the  considera- 
tion for  said  exchange;  and  that  defendant  at  the  time  said  con- 
tract was  drawn  up  and  executed  understood  and  believed  that 
•said  property  was  included  in  the  said  contract  and  assignment 
of  lease,  and  that  at  the  time  of  the  execution  and  delivery  there- 
of plaintiff  acted  in  bad  faith  with  full  knowledge  that  the  instru- 
ment did  not  express  the  contract  between  plaintiff  and  defendant 
previously  agreed  upon,  and  well  knew  that  defendant  understood 
and  believed  that  by  the  terms  of  said  contract  and  assignment  he 
was  to  receive  title  to  all  the  said  property  mentioned  in  the  com- 
plaint, and  prayed  judgment  that  said  contract  be  reformed  to  in- 
clude all  said  property  described  in  plaintiff's  complaint.  Defend- 
ant also  moved  the  court  for  a  postponement  of  the  trial  for  the 
purpose  of  preparing  said  amended  answer  and  procuring  his  evi- 
dence, and  also  for  the  purpose  of  making  his  showing  by  affidavit 
on  which  to  base  his  application  to  amend  his  answer  and  con- 
tinue the  case  to  procure  the  evidence  of  one  Buell,  of  Rapid  City, 
who  drew  the  contract  between  said  parties.  The  court  denied 
the  motion  to  continue  on  the  ground  that  there  was  no  showing 
by  affidavit,  as  required  by  the  rules  of  the  court,  but  granted  to 
defendant   sufficient   time  to  make  such   presentation   by   affidavit. 


Digitized  by  VjOOQIC 


404  FOTHERINGHAM    v.    LOCKHART.  [30   S.  "D. 

It  was  thereupon  agreed  between  the  parties  in  op^n  court  th^t 
defendant  might  make  his  showing  for  continuance  and  right  to 
amend  his  answer  by  oral  statement  entered  upon  the  record 
instead  of  by  affidavit,  in  order  to  save  time.  Defendant  then,  in 
substance,  stated  that  he  would  be  able  to  show  by  the  evidence 
of  defendant  and  one  Dilger,  upon  an  application  to  reform  said 
contract,  that  at  the  time  plaintiff  showed  hinl  the  property  which 
defendant  subsequently  traded  for,  that  plaintiff  showed  him,  and 
told  him  he  was  tlie  owner  of,  the  building,  all  furniture  and  fix- 
tures therein,  and  everything  except  the  goods  upon  the  shelves, 
which  belonged  to  Ferguson  who  occupied  the  building  and  was 
then  conducting  a  department  store  therein;  and  that  it  all  went 
in  the  deal  at  a  valuation  of  something  like  $35,000;  and  that  it 
was  all  included  in  the  trade,  and  that  at  the  time  the  contract 
was  made  defendant  believed  and  understood  that  the  property 
he  was  getting  included  all  the  property  in  dispute.  The  defend- 
ant also  stated  that  he  expected  to  prove  by  one  C.  J.  Buell  in 
whose  office  the  contract  was  drawn,  and  at  which  time  the  assign- 
ment of  lease  was  made,  that  he,  Buell,  stated  to  defendant,  in  the 
presence  of  plaintiff,  that  a  bill  of  sale  for  the  property  in  dispute 
was  not  necessary,  as  the  assignment  of  the  lease  was  sufficient 
to  carry  with  it  title  to  the  property  involved  in  this  action,  they 
being  fixtures  in  the  store  building.  The  plaintiff  then  objected 
to  the  amendment  of  said  answer  as  indicated  by  said  statement, 
for. the  reason  that  the  application  to  amend  came  too  late;  that 
defendant  knew  all  said  facts  prior  to  the  beginning  of  this  suit; 
that  there  was  no  showing  on  the  part  of  defendant  that  there 
was  any  fraud  on  the  part  of  plaintiff  or  any  mutual  mistake,  be- 
tween plaintiff  and  defendant;  that  part  of  the  proposed  proof 
is  of  facts  which  occurred  after  the  contract  was  drawn;  that 
there  was  no  showing  of  diligence  on  the  part  of  defendant,  and 
the  proposed  facts  do  not  entitle  him  to  the  relief  asked,  either 
by  way  of  amendment  or  continuance.  These  objection^  were 
overruled,  and  exception  duly  taken  thereto.  Counsel  for  plain- 
tiff then  admitted  for  the  purposes  of  the  trial  that  said  Buell,  if 
present,  would  testify  as  stated,  by  defendant.  Defendant  was 
permitted  to  amend  his  answer  as  indicated  by  said  showing,  and 
the  trial  then  proceeded  without  further  objection  as  to  the  suffi- 
ciency of  the  amended  answer  as  a  pleading  in  the  case.    Plaintiff 
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now  urges  as  error  the  ruling  of  the  court  in  permitting  de- 
fendant to  so  amend  his  answer  on  the  ground  that  the  application 
came  too  late,  and  that  the  showing  was  insufficient  to  permit  such 
an  answer.  We  have  been  unable  to  find  in  the  record  any 
demurrer  to  said  amended  answer  on  the  ground  that  the  same 
did  not  contain  a  statement  of  facts  sufficient  to  constitute  a 
defen'se.  We  are  of  the  opinion  that  the  learned  trial  court  did 
not  abuse  his  discretion  in  permitting  such  amendment.  SucE 
amendments,  in  the  furtherance  of  justice,  are  permissible  and 
within  the  discretion  of  the  trial  court.  We  are  also  of  the  opinion 
that  the  showing  was  sufficient  to  warrant  such  amendment. 

[2]  The  jury  found,  and  the  court  adopted  the  finding,  that 
the  plaintiff  agreed  to  transfer  and  turn  over  said  property  de- 
scribed in  the  complaint,  together  with  the  said  real  estate,  to  de- 
fendant, in  exchange  for  defendant's  said  land.  The  plaintiff'  con- 
tends that  the  evidence  was  insufficient  to  justify  such  finding. 
We  are  of  the  opinion  that  the  evidence  was  amply  sufficient  in 
such  particular.  It  will  serve  no  useful  purpose  to  incorporate 
such  testimony  herein.  The  court  also  found  that  the  written  con- 
tract as  actually  made  by  said  parties  did  not  in  fact  express  the 
intention  and  agreement  of  both  parties  thereto,  in  that  it  directly 
made  no  mention  of  the  property  in  question  therein,  that  plaintiff 
acted  in  bad  faith  with  full  knowledge  that  the  said  contract  did 
not  express  the  intention  of  said  parties  as  previously  agreed  upon, 
and  plaintiff  well  knew  that  defendant  understood  and  believed 
that  by  the  terms  of  said  contract  and  the  assignment  of  said  lease 
he  was  to  receive  title  to  said  property  in  question,  described 
in  the  complaint;  and  the  court  further  found  as  a  conclusion  of 
law  that  the  said  contract  should  be  reformed  so  as  to  include 
therein  the  said  property  described  in  the  complaint.  It  is  urged 
that  the  evidence  is  insufficient  to  justify  such'  findings,  and  that 
the  same  are  contrary  to  the  law^  We  are  of  the  opinion  that 
plaintiff's  contentions  in  this  regard  are  not  well  taken;  that  the 
evident  justifies  the  findings  of  fact,  and  th'e  law  justifies  the  con- 
clusion. 

[3]  It  is  the  contention  of  appellant  that  the  evidence  fails  to 
show  that  the  mistake  was  mutual,  that  it  was  a  unilateral  mis- 
take for  which  equity  will  not  reform  a  contract;  that,  while  de- 
fendant was  mistaken,  there  was  no  mistake  on  the  part  of  plain- 
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tiff.  There  is  testimony  in  the  record  to  the  effect  that  defendant 
was  told  and  informed  in  the  presence  of  plaintiff  at  the  time  the 
contract  was  drawn  up  that  a  bill  of  sale  of  the  property  men- 
tioned in  the  complaint  was  not  necessary,  as  the  same  was  cov- 
ered by  the  contract,  deed,  and  assignment  of  lease.  If  this  were 
true,  and  for  the  purposes  of  this  decision  it  must  be  taken  as 
true,  because  the  findings  of  the  court  and  jury  settle  whatever 
c.nflict  there  was  in  the  evidence,  then  it  constituted  mistake  on 
the  part  of  defendant,  and,  if  plaintiff  then  knew  that  said  prop- 
erty mentioned  in  the  complaint  wa's  not  covered  by  said  lease 
and  contract,  then  it  constituted  fraud  and  bad  faith  on  his  part. 
If  he  did  not  know  it,  then  it  constituted  a  mistake  on  his  part 
also.  A  contract  is  reformable  when  by  the  mistake  of  one  party 
and  the  fraud  of  the  other  there  is  omitted  therefrom  property 
which  it  was  agreed  should  be  transferred  thereby.  McCormick 
V.  Woulpb,  II  S.  D.  252,  76  X.  W.  939;  Cox  V.  Beard,  75  Kan. 
369,  89  Pac.  671.  In  this  last-cited  case  the  Supreme  Court  of 
Kansas  said:  "It  is  contended  that  the  deed  is  not  reformable 
because  the  minds  of  the  parties  did  not  actually  meet ;  that,  while 
there  was  misapprehension  apd  mistake  on  the  part  of  the  grantee 
as  to  the  extent  of  the  land  conveyed,  the  mistake  was  not  mu- 
tual, as  the  grantors  did  not  intend  to  convey  more  than  the  lots 
described  in  the  deed,  and  they  insist  that  a  unilateral  mistake  is 
a  ground  for  rescission,  but  not  for  reformation.  The  equitable 
remedy  of  reformation  is  not  confined  to  ciases  of  mutual  mistakes. 
It  is  true  that  when  mistakes,  unmixed  with  fraud,  are  a  basis  of 
the  relief  asked  it  must  be  a  mistake  common  to  both  parties;  but 
it  is  well  settled  that  the  remedy  is  available  where  there  is  a 
mistake  on  one  side  accompanied  by  fraud  or  other  inequitable  con- 
duct on  the  other.  It  is  argued  by  the  grantors  that  they  at  least 
did  not  intend  to  convey  more  than  was  described,  and  that,  there- 
fore, a  reformation  will  effect  what  was  not  intended  and  will 
amount  to  the  making  of  a  new  contract.  According  to  the  testi- 
mony, it  was  the  intention  of  Mrs.  Beard  to  buy  and  the  express 
purposes  of  the  Coxes  to  sell  and  convey  the  entire  tract,  and, 
having  led  the  grantee  to  believe  the  deed  w^ould  convey  it,  the}'- 
cannot  well  insist  that  equitable  relief  should  be  barred,  because 
they  did  not  mean  what  they  said,  and  that  their  expressed 
intention  was  not  their  honest  intention.     They  knew  the  correct 
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description  of  the  land  sold,  and  that  the  description  employed  in 
the  deed  did  not  cover  or  convey  it.  They  also  knew  that  the 
grantee  understood  that  she  was  buying  all  the  tract  within  the 
designated  boundaries,  and  that  it  fronted  on  a  street,  as  the  walks 
and  other  improvements  indicated.  They  led  the  grantee  to  be- 
lieve that  the  description  in  the  deed  conveyed  all  that  was  pur- 
chased, and  took  advantage  of  the  mistake  into  which  she  was  led 
by  inducing  her  to  accept  the  deed  for  a  less  quantity  than  was 
agreed  to  be  conveyed  and  for  which  a  consideration  was  paid. 
The  case  comes  fairly  within  the  well-established  rule  that  a  deed 
is  reformable  when,  by  the  mistake  of  one  party  and  the  fraud  of 
another,  there  is  omitted  from  it  land  which  it  was  stipulated 
should  be  conveyed."  Then  follows  a  long  citation  of  authorities, 
including  McCormick  v.  Woulph,  supra.  In  principle  this  case  is 
on  "all  fours"  with  the  case  at  bar.  The  evidence  shows  that 
plaintiff  expressly  agreed  and  necessarily  intended  to  transfer  to 
defendant  the  property  described  in  the  complaint  as  a  part  of  the 
trade  and  consideration  for  the  exchange  of  properties ;  that  when 
the  contract,  deed,  and  assignment  of  lease  were  being  drawn  up 
defendant  mentioned  the  fact  that  a  bill  of  sale  should  be  made  for 
the  property  which  is  the  subject  of  this  action,  and  that  defendant 
was  informed,  in  the  presence  of  plaintiff,  that  a  bill  of  sale  was 
not  necessary,  as  the  deed  and  assignment  would  transfer  such 
property  to  defendant  without  a  bill  of  sale.  If  plaintiff  then 
thought  the  contract,  deed,  and  assignment  of  lease  were  not  suffi- 
cient to  transfer  said  property  described  in  the  complaint  to  de- 
fendant, it  was  his  plain  duty  to  speak  out  and  say  so.  It  was 
bad  faith  and  fraudulent  concealment  on  his  part  not  to  rightly 
inform  defendant,  or,  at  least,  it  was  such  inequitable  conduct  on 
his  part  that  would  render  a  reformation  of  'said  contract  proper. 
The  greater  portion  of  the  property  described  in  the  complaint 
was  fixtures  and  passed  by  said  deeds  as  a  part  of  the  real  estate, 
but  it  is  questionable  as  to  some  portions  of  'said  property  in  dis- 
pute being  fixtures,  and  under  the  evidence  in  this  case  it  is  im- 
material whether  the  whole  of  said  property  were  fixtures  or  not, 
as  the  same,  under  the  evidence,  and  under  the  contract,  as  re- 
formed, would  pas's  to  and  become  the  property  of  defendant. 

Some  of  the  assignments  of  error  relate  to  the  ruling  of  the 
court  in  overruling  and  sustaining  objections  to  testimony  and  to 
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certain  instructions  to  the  jury,  all  of  which  have  been  considered, 
and  we  are  of  the  opinion  that  no  prejudicial  error  exists  therein. 

[4]  One  of  appellant's  assignments  and  specifications  of  error 
is  "that  the  court's  finding  of  fact  No.  5  is^  wholly  unsupported 
by  the  evidence,  and  is  contrary  thereto,  in  that  the  undisputed 
evidence  shows  that  defendant  was  never  in  the  possession  of  the 
proper  in  litigation  prior  to  the  commencement  of  this  action,  but 
that  it  was  at  all  times  in  the  possession  of  either  plantiff  or  D. 
A.  Ferguson."  If  thrs  statement  were  true,  "that  defendant  was 
never  in  possession  of  said  property  in  litigation  prior  to  the  com- 
mencement of  this  action,*'  we  are  at  a  loss  to  understand  why  or 
how  this  action  in  replevin,  or  claim  and  delivery,  might  or  could 
be  sustained  at  all.  It  is  one  of  the  fundamental  and  elementary 
propositions  that  the  action  of  replevin  will  not  lie  at  all  where  the 
defendant  was  not  in  the  actual  or  constructive  possession  of  the 
property  sought  to  be  replevined  at  the  time  of  the  commence- 
ment of  the  action.  Timp  v.  Dockham,  32  Wis.  146;  Longerbeam 
V.  Huston,  20  S.  D.  254,  105  N.  W.  743;  i  Wait's  Prac.  716.  If 
we  were  to  take  plaintiff  at  his  word,  no  matter  what  the  other 
evidence  in  the  case  might  be,  defendant  would  be  entitled  to 
judgment  in  any  event,  and  which  of  itself  w<;>uld  necessarily  re- 
quire an  affirmance  of  the  judgment.  Plaintiff  evidently  over- 
looked the  complaint  in  this  action,  verified  on  plaintiff's  oath,  to 
the  effect  that  the  defendant  wrongfully  took  possession  of  said 
property  and  withholds  the  same  from  plaintiff,  and  that  prior  to 
the  commencement  of  the^  action  plaintiff  demanded  of  defendant 
the  possession  of  said  property,  but  that  defendant  refused  to 
deliver  the  same  to  plaintiff,  and  still  witholds  and  detains  the 
same.  The  only  allegation  of  the  complaint,  aside  from  value, 
that  was  admitted  by  defendant,  is  that  defendant  was  in  posses- 
sion of  the  property  in  dispute  at  the  commencement  of  the  action. 
There  was  ample  evidence  that  defendant  was  in  actual  possession 
and  had  been  since  October,  1910. 

After  careful  consideration  of  each  and  every  assignment  of 
error,  the  judgment  appealed  from  is  affirmed. 
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DAUDEL,   Appellant,   v.    WOLF,   Respondent. 
(138  N.  W.  814.) 

1.  Trial — ^Preserving    Order — ^Decorum  of  Ck>aii!sel — ^Powers  of  CJourt 

•—Judicial  Discretion — ^Error. 

The  manner  of  conduct  and  control  of  trials  in  relation  to 
decorum  ot  parties  and  counsel  toward  the  court  and  eacft  other, 
and  in  preserving  dignity  of  court,  are  matters  inherently  within 
discretion  of  trial  judge.  It  is  necessary  to  the  due  exercise  of 
court  functions  that  the  judge  should  possess  power  to  preserve 
order  while  conducting  judicial  .proceedings,  to  enforce  obedience 
to  its  orders  and  process,  and  to  punish  disobedience  to  same; 
and  the  trial  court's  action  in  this  regard  is  not  error  unless  it 
appears  there  has  been  gross  abuse  of  such  discretion. 

2.  Trial — Conduct     of     Counsel — ^Discretion     of     Court— Overriding 

Court's  Order — ^Abuse  of  Discretion. 

Where  defendant's  counsel  repeatedly  and  persistently,  and 
even  after  objection  to  an  immaterial  question,  twice  repeated, 
had  been  sustained,  asked  the  same  question,  and  the*  court  then 
ordered  him  to  sit  down,  which  he  refused  to  do,  and  was  then 
upon  the  court's  order  removed  from  the  courtroom,  the  court 
then  informing  defendant  that  his  attorney  could  not  appear  in 
court  until  he  expressed  a  willingness  to  abide  by  its  rules,  and 
gave  defendant  time  in  which  to  procure  other  counsel,  which 
he  refused  to  do,  the  trial  then  proceeding  to  verdict  and  judg- 
ment in  absence  of  any  counsel  for  defendant,  held,  there  was  no 
y  abuse  of  discretion  preventing  defendant  from  having  a  fair 
trial.  Held,  further,  that  such  action  was  misconduct  unbecom- 
ing an  attorney,  seeking,  as  it  did,  to  override,  trample  down, 
circumvent,  and  avoid  the  court's  ruling. 

3.  Error — Trial-^Party  Inviting  Error. 

One  who  invites  or  brings  error  into  a  case  cannot  thereafter 
be  heard  to  complain  thereof. 

4.  New  Trial — Counter-aiBdavit  on  Motion  for — Judicial  Discretion. 

Failure  to  serve  a  counter  affidavit  on  motion  for  new  trial 
within  ten  days  aifter  service  of  moving  affidavit^  pursuant  to 
Sec.  303,  Code  Civ.  Proc,  is  not  jurisdictional,  but  trial  court 
may  permit  it  to  be  served  thereafter,  if  without  prejudice  to 
moving  party,  who,  if  he  desires  time  for  rebuttal,  may  move 
for  postponement  of  hearing. 

5.  Rebuttal   Affidavits — ^Review — Presumptions — ^Burden  of   Proof. 

Unless  the  party  moving  for  new  trial  shows  that  he  desires 
further  time  to  file  rebuttal  affidavits,  it  will  be  presumed  the 
court  properly  overruled  objection  to  counter  affidavit,  and  that 
moving  party  was  not  prejudiced  thereby.  The  presumption  is 
that  court's  ruling  was  correct,  and  burden  rests  upon  appellant 
to  affirmatively  show  reversible  error. 
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6.     Motion       for — ^Affidavit — Surroandin^       Circiunstances       Showing 
Error. 

An  affidavit  accompanying  motion  for  new  trial,  which  shows 
no  surrounding  facts  and  circumstances  under  .which  court 
made  remarks  to  appellant's  counsel  and  ejected  him  from 
courtroom,  so  as  to-  affirmatively  show  gross  abuse  of  judicial 
discretion,  was  insufficient. 

(Opinion  filed  December  3.   1912.) 

Appeal  from  Circuit  Court,  Brule  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  C.  G.  Daudel  against  J.  H.  Wolf.  After  defend- 
ant's counsel  had  been  ejected  from  the  courtroom  by  order  of 
trial  court,  the  trial  thereafter  proceeded  in  the  absence  of  any 
attorney  appearing  for  defendant;  and  a  verdict  was  directed  for 
plaintiff.  From  a  judgment  in  favor  of  plaintiff  and  from  an 
order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Emil  /.    Woerth,    for  Appellant. 

This  appellant  contends  that  the  circuit  court  at  the  trial  of 
the  case  at  bar,  acted  arbitrarily  when  it  refused  to  allow  its  re- 
marks made  in  the  presence  of  the  jury  incorporated  in  the 
record,  and  that  the  court  erred  and  proceeded  irregularly  when 
it  removed  defendant  and  appellant's  counsel  from  the  court  room 
thereafter,  without  sufficient  cause  for  such  removal,  and  that 
this  procedure  prevented  the  defendant  from  having  a  fair  trial  in 
this  action.  Appellant  asserts  that  these  remarks  of  the  court,  '*I 
will  not  tolerate  any  justice  court  practice  here,*'  addressed  direct- 
ly to  his  counsel,  could  have  but  one  tendency,  and  that  is  to 
humiliate  defendant's  counsel,  detract  from  his  ability  as  an  at- 
torney and  disparage  him  in  the  eyes  of  his  client  and  the  jury. 
We  insist  that  the  remarks  so  made  by  the  court  tended  to  pre- 
judice the  defendant's  cause,  and  that  the  defendant  and  appellant 
herein  had  a  statutory  right  to  have  the  same  embodied  in  the 
record.  We  assert  that  it  is  as  much  the  duty  of  a  trial  court  to 
have  its  own  remarks  materially  bearing  upon  the  case,  and  made 
in  the  presence  of  a  jury,  written  into  the  record  at  the  request 
of  an  excepting  party,  as  it  is  the  duty  of  such  court  to  allow 
recorded  an  exception  to  any  other  ruling  properly  taken. 

We  further  contend  that  the  trial  court  had  no  right  to 
remove  the  defendant  and  appellant's  attorney  from  the  court 
room  at  the  trial  of  this  cause  of  action.    That  there  was  no  good 


Digitized  by  VjOOQIC 


Dec,  1912]  DAUDEL    y     WOLF.  411 

cause  or  reason  whatever  for  such  extraordinary  action  on  the 
part  of  the  court.  That  the  court  exceeded  its  authority  when  it 
ordered  the  removal  of  the  defendant's  attorney  from  the  court 
room,  and  thereafter  directed  a  verddct  against  the  defendant  when 
he  declined  to  engage  other  counsel. 

It  is  vested  with  an  abundance  of  power  to  deal  with  dis- 
quieting and  disorderly  situations  arising  in  its  presence,  and 
tending  to  impede  the  even  and  peaceful  adminstration  of  justice. 
To  this  end  it  may  fine  a  refractory  attorney  to  almost  a  limitless 
extent  for  repeated  contempts  of  court,  and  all  other  persons  for 
that  matter,  and  it  may  arrest  and  imprison  them  if  the  occasion 
requires.  In  the  case  at  bar  the  defendant's  attorney,  who  was 
removed  by  the  sheriflF  from  the  court  room  at  the  instance  of  the 
court,  was  not  fined,  he  was  not  arrested  or  imprisoned. 

There  falls  upon  defendant  and  api^ellant's  counsel  at  this 
time  the  painful  duty  of  saying  a  word  in  hi-s  own  behalf,  for 
which  we  trust  he  will  be  pardoned  by  the  court.  Notwithstand- 
ing the  counter  affidavit  of  plaintiff  and  respondent's  counsel  to 
the  contrary,  I  most  emphatically  deny  that  at  the  trial  of  this 
cause,  or  at  any  other  time,  I  intentionally  disobeyed  the  order 
or  direction  of  the  court.  Morever,  I  trust  that  the  day  will  never 
come  when  such  a  charge  can  be  truthfully  lodged  against  me.  This 
counsel  has  had  no  opportunity  heretofore  to  meet  this  charge.  It 
will  be  observed  that  the  plaintiff  and  respondent  in  this  case 
did  not  serve  upon  the  defendant  any  copy  of  his  counter  affidavit 
before  the  hearing  of  the  motion  for  a  new  trial,  as  provided  for 
by  subdivision  I.  of  section  5090  of  the  Code  of  Civil  Procedure 
of  the  state  of  South  Dakota,  and  that  defendant  was  therefore 
deprived  of  the  opportunity  to  resist  the  said  counter  affidavit. 
Had  the  opportunity  been  accorded  to  defendant  to  meet  the  fore- 
going charge,  there  would  be  now  before  this  court  countless  af-- 
fidavits  of  eye  witnesses  in  support -of  the  foregoing  denial.  We 
believe  this  said  section  of  our  statute  mandatory,  and  we  have 
assigned  as  error  the  ruling  of  the  circuit  court  admitting  plain- 
tiff's counter  affidavit  without  prior  service  thereof  on  the  de- 
fendant, and  over  the  latter's  timely  objection.  It  may  be  said 
that  the  court  was  in  possession  of  all  the  information  and  facts 
necessary  for  a  proper  determination  of  the  matter  before  it,  and 
no  matter  what  further  proof  might  have  been  submitted,  it  had 
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first  hand  knowledge  of  all- that  occurred  at  the  time  of  the  trial 
of  this  case.  While  this  is  true,  it  cannot  be  overlooked  that  the^ 
trial  court's  conduct  in  the  case  at  bar  is  also  in  question,  and  it 
is  set  up  as  one  of  the  grounds  for  the  reversal  of  the  judgment 
and  the  order  denying  a  new  trial  herein,  and  therefore  we  be- 
lieve much  light  could  have  and  w-ould  have  been  thrown  upon 
the  conduct  of  the  trial  in  question  had  the  defendant  been  per- 
mitted to  oifer  additional  proof  of  what  occurred  at  the  time  of 
this  trial  in  resistance  of  plaintiif's  counter  affidavit  herein. 

We  insist  that  it  is  a  mark  of  respect  to  rise  when  addressing 
the  court.  This  defendant's  counsel  did  when  he  the  first  time 
asked  that  the  remarks  of  the  court  be  incorporated  in  the  record, 
and  when  the  court  made  further  remarks  which  counsel  thought 
prejudicial  to  his  client's  interest,  he  started  to  repeat  the  motion 
first  made,  and  while  in  the  act,  and  still  standing,  the  court  com- 
manded "'sit  down,"  and  in  the  same  breath  hailed  the  officer  to 
eject  defendant's  counsel  from  the  court  room.  The  appellant 
contends  that  to  address  the  court  in  a  seated  posture  would  be 
a  violation  of  the  legal  ethics,  that  to  begin  a  motion  standing 
and  be  seated  before  finishing  the  same,  would  be  equally  as  bad, 
and  that  the  court  owes  to  the  practitioner  the  consideration  of 
allowing  him  to  stand  while  respectfully  making  a  motion  vitally 
affecting  the  interest  of  his  client,  and  that  in  such  case  the  cir- 
cuit court  has  not  and  should  not  have  the  power  to  require  an 
attorney  to  be  seated,  before  finishing  his  moti(xi,  and  then  have 
him  removed  from  the  court  room  because  of  his  failure  to  do  so. 

In  the  case  at  bar  we  say  that  the  removal  occurred  without 
sufficient  cause  therefor,  and  that  the  proceedings  of  the  court 
were  irregular,  and  the  exercise  of  its  discretion  arbitrary,  and 
that  the  defendant  and  appellant  herein,  J.  H.  Wolf,  was  thereby, 
prevented  from  having  a  fair  trial.  This  position  we  insist  is 
supported  by  the  plaintiff's  own  counter  affidavit,  which  was  ad- 
mitted by  the  trial  court  over  the  defendant's  timely  objection, 
and  whiph  we  assert  is  not  entitled  to  consideration  by  this  court. 

We  not  only  deny  that  we  ever  failed  to  live  up  to  the  rules 
and  orders  of  the  court,  but  we  deny  further  that  there  was  any 
such  rei)€tition  of  questions  on  cross-examination  to  the  witness, 
Mary  Koester,  as  alluded  to  in  the  counter  affidavit  of  E.  R. 
Slifer,  and  we  further  deny  that  defendant  and  appellant's  coun- 
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sel  was  at  any  time  during  the  trial  asked  or  requested  to  pro- 
ceed in  this  case,  or  was  he  at  any  time  asked  or  requested  to 
proceed   after  his   ejectment   from  the  court. 

In  appellant's  view  of  the  case,  based  upon  his  own  affidavit 
of  occurrences  at  the  trial,  which  we  contend  is  more  in  harmony 
with  the  fact^  than  plaintiff's  counter  affidavit,  the  gravest  charge 
that  can  be  laid  at  the  door  of  his  attorney  is,  "a  faithful,  persist- 
ent and  presevering  battle  for  the  preservation  of  the  defendant's 
rights,"  and  we  cannot  believe  that  this  will  be  held  a  demeanor 
unbecoming  an  attorney  at  law,  neither  can  we  believe  that  it  will 
be  declared  sufficient  ground  for  ordering  the  defendant's  at- 
torney from  the  court  room  through  the  medium  of  an  officer,  and 
without  giving  the  defendant  an  opportunity  to  introduce  his 
evidence,  and  subject  him  to  a  directed  verdict  and  a  judgment 
subsequently    entered    thereupon.    - 

It  surely  will  not  be  contended  by  any  lawyer  familiar  with 
the  practice  of  law,  that  it  is  possible  for  an  attorney  to  sit  in 
and  assume  the  conduct  of  a  case  on  the  spur  of  the  moment, 
with  all  the  facts  pertaining  to  the  case  foreign  to  him,  with 
IS  or  more  witnesses  to  testify  in  the -case,  and  do  justice  to  the 
side  he  is  asked  to  represent.  Yet  if  the  defendant  and  appellant 
in  this  case,  on  the  suggestion  of  the  court,  was  required  to  choose 
other  counsel  than  the  one  who  had  been  engaged  in  the  trial  of 
his  cause,  and  removed  by  the  court,  and  without  good  cause 
we  contend,  it  would  in  eifect  mean,  that  the  defendant  could  be 
forced  to  trial  without  any  preparation  whatever.  We  cannot 
conceive  that  this  would  be  a  just  interpretation  of  the  law,  for 
it  abounds  with  an  element  of  injustice  that  cannot  but  work  the 
gravest  of  prejudice  to  the  defendant. 

We  submit  that  upon  the  plaintiff's  counter  affidavit  alone 
the  trial  court's  proceedings  in  this  action  were  irregular,  and  the 
exercise  of  its  discretion  arbitrary,  and  that  the  defendant  and 
appellant  herein  were  prejudiced  thereby. 

/.  G,  Maughan,  E.  R.  Slifer,  H,  L.  Moses,  and  /.  E.  House, 
for  Respondent. 

Our  first  contention  is  that  the  conduct  of  the  trial  and  tht 
control  of  counsel  within  the  bounds  of  their  recognized  privileges 
is  so  fully  within  the  discretion  of  the  trial  court  that  its  action 
in  that  respect  will  never  be  reviewed  unless  it  is  manifest  from 
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the  record's  on  appeal  that  that  discretion  has  been  plainly"  and 
grossly  abused,  and  that  no  such  abuse  of  discretion  appears  in 
this  case.  Felt  v.  Cleghorn,  29  Pac.  813  (Colo.)  ;  Fuller  v.  Gins- 
^^^St  57  N.  W.  1099  (Mich.);  Garner  v.  Mutual  Fire  Ins.  Co., 
86  N.  W.  289  (Iowa)  ;  Lathrop  v.  Sinclair,  68  N.  W.  248 
(Mich.);  Scott  v.  Dow,  127  N.  W.  712  (Mich.);  Connell  v. 
McNett,  67  N.  W.  344  (Mich.);  Crowell  v.  McGoon,  76  N.  W. 
672  (Iowa) ;  Kalley  v.  Tichenor,  94  N.  W.  472  (Iowa)  ;  Mc- 
Mahon  v.  Eau  Claire  Waterworks  Co.,  70  N.  W.  829  (Wis.). 

Error  is  also  assigned  because  of  language  used  by  the  court 
in  a  colloquy  between  the  court  and  counsel  for  appellant.  The 
language  complained  of  was  an  admonition  coming  from  the 
court  to  the  effect  that  after  the  court  had  ruled  twice  with 
reference  to  a  certain  question  it  was  unprofessional  and  un- 
courteous  for  appellant's  counsel  to  persist  in  putting  the  question 
for  the  purpose  of  procuring  an  answer  considered  improper  by 
the  court  and  that  counsel  had  the  record  covering  the  point  com- 
pletely and  that  he  must  not  offend  in  that  way  again.  It  appears 
from  the  record  that  counsel  did  persist  in  putting  substantially  the 
same  question  several  times  in  succesision  after  it  had  been  ruled 
improper.  Without  prolonging  the  discussion  on  this  point,  we 
think  it  clear  that  there  was  no  prejudicial  error  in  the  language 
used  under  the  circumstances,  but  on  the  contrary,  that  the  pur- 
pose of  the  court  was  to  confine  counsel  within  proper  limits,  and 
to  prevent  him  from  persistently  endeavoring  to  draw  out  evi- 
dence from  the  witness  after  the  rulings  of  the  court  that  th^ 
same  was  improper.    Hein  v.  Mildebrandt,  115  N.  W.  121  (Wis.). 

Respondents  contend  that  the  trial  court  has  the  right  to 
limit  the  cross-examination  and  to  refuse  to  allow  a  certain  line  of 
cross-examination  after  it  has  pre\aously  ruled  that  the  questions 
were  improper,  and  that  in  considering  whether  the  remarks  of 
the  trial  court  constitute  reversible  error,  the  conduct  of  counsel 
provoking  and  prompting  the  court  to  make  the  remarks  should 
be  looked  to,  and  in  the  case  at  bar,  the  persistent  efforts  of  de- 
fendant's counsel  to  repeat  the  same  question,  after  the  judge 
had  ruled  that  the  question  was  immaterial,  was  sufficient  provo- 
cation for  the  trial  court  to  have  uttered  the  remarks  he  did,  and 
that  in  the  utterance  of  those  remarks,  the  defendant's  case  was 
not  prejudiced.     We  contend  that  the  court  should  be  commended 
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for  the  action  that  it  took  in  the  matter,  as  it  is  necessary  to  the 
rights  of  litigants  and  to  uphold  the  dignity  of  the  court  that 
proper  decomm  should  be  maintained  in  the  court  room. 

Respondent's  second  contention  is  that  if  counsel  for  appellant 
conducted  himself  improperly  and  refused  to  obey  the  reasonable 
rule  of  the  court,  that  the  court  had  a  right  to  have  him  ejected 
from  the  court  room  and  refuse  him  the  right  to  appear  for  the 
defendant  until  counsel  expressed  a  willingness  to  conform  to  the 
rules  ,of  the  court.  Appellant'-s  attorney,  in  bis  brief,  admits 
that  if  he  had  been  in  contempt  of  court,  that  the  court  could  have 
fined  or  imprisoned  him,  and  that  if  the  court  was  of  the  opinion 
that  counsel  for  appellant  had  been  in  contempt  of  court,  it  was 
prejudicial  error  for  the  court  to  have  proceeded  in  the  way  it  did 
rather  than  to  inflict  a  greater  punishment  upon  defendant's  coun- 
sel than  it  did.  We  consider  this  argument  absurd.  It  would  be 
unreasonable  to  say  that  because  the  court  did  not  see  fit  to  inflict 
a  severe  punishment  upon  appellant's  counsel  that  a  lesser  punish- 
ment would  in  fact  prejudice  defendant.  The  very  action  of  the 
court  in  this  matter  appearently  shows  that  the  court  wished  to 
treat  counsel  for  appellant  with  fairness  and  that  the  court  did 
not  adminish  counsel  for  defendant  with  a  view  of  prejudicing 
defendant's  case  but  with  a  view  of  establishing  proper  decorum 
in  the  court  room. 

Respondent's  third  contention  is  that  it  is  not  error  for  the 
trial  judge  to  refuse  to  have  incorporated  in  the  court's  record 
any  argument  between  the  court  and  counsel  in  regard  to  counsel's 
misconduct  when  the  remarks  of  the  court  do  not  in  any  way 
show  the  court''s  opinion  of  the  merits  of  the  case  or  of  the  credi- 
bility of  witnesses. 

In  the  absence  of  statute,  there  is  no  rule  of  practice  requir- 
ing the  court,  in  passing  upon  objections  to  argument  of  counsel, 
to  put  into  writing  its  remarks  bringing  counsel  within  proper 
bounds.     133  S.  W.  137  (16  Current  Law,  2439,  ^<^te  89).  * 

Respondent's  further  contention  is  that  On  appeal,  every  in- 
tendment and  presumption  is  in  favor  of  the  regularity  of  the 
proceedings  of  the  trial  court. 

If  record  on  appeal  does  not  affirmatively  show  error  in  court 
below,  judgment  will  be  affinned,  as  every  intendment  is  in  favor 
of   the    regularity    of    proceedings    in    trial   court.      Toulsouse    v. 
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Burkett,  13  Pac.  172  (Idaho);  Westphal  v.  Nelson,  125  N.  W. 
640  (S.  D.)  ;  Scanlon  v.  Rock,  125  X.  W.  638  (S.  D.)  ;  Edge- 
mont  Imp.  Co.  v.  Tubbs  Sheep  Co.,  115  X.  W.  1130  (S.  D.)  ; 
Hambro  Distilling  and  Distributing  Co.  v.  Price  &  Co.,  119  N. 
W.  541  (Iowa)  ;  Evans  v..  Ruggee,  23  X.  \V.  24  (Wis.). 

Proceedings  and  ruling  upon  the  conduct  of  the  trial 
will,  in  the  absence  of  a  showing  to  the  contrary,  be  presumed 
to  be  regular  and  determined  upon  sufficient  reasons.  3  Cyc.  298; 
3  Cyc.  275  and  276;  Breed  v.  Ketchum,  7  N.  W.  550;  Seekel  v. 
Xorman,    32   N.    W.    334    (Iowa). 

Respondent's  further  contention  is  that  if  the  trial  court 
committed  error  in  considering  the  counter  affidavit  of  E.  R. 
Slifer,  on  the  hearing  of  a  motion  for  a  new  trial,  the  error  was 
not  prejudicial  to  the  defendant. 

The  purpose  of  affidavits  and  counter  affidavits  on  a  motion 
for  a  new  trial  is  to  acquaint  the  trial  court  with  facts  so  that  it 
may  intelligently  rule  upon  the  motion.  If  the  affidavit  of  E.  R. 
Slifer  was  improperly  filed  and  considered  by  the  trial  court 
upon  the  motion,  no  prejudice  resulted  therefrom  for  the  reason 
that  the  trial  court  had  first-hand  knowledge  of  all  that  occurred 
at  the  time  of  the  trial  of  the  case.  We  call  your  attention  to 
the  statement  of  counsel  for  appellant  in  his  brief,  on  .page  15 
therein,  in  which  it  is  stated,  *'It  may  be  said  that  the  court  was  in 
possession  of  all  the  information  and  facts  necessary  for  a  proper 
determination  of  the  matter  before  it,  and  no  matter  what  proof 
might  have  been  submitted,  it  had  first-hand  knowledge  of  all 
that  occurred  at  the  time  of  the  trial  of  this  case."  If  the  trial 
court  had  all  the  information  and  facts  before  it  and  of  its  own 
knowledge  knew  what  happened  at  the  trial,  how  can  it  be  said 
that,  any  proof  offered,  even  though  irregularly  so,  prejudiced 
it   in   its   ruling  and  thereby  prejudiced   defendant? 

McCOY,  P.  J.  It  appears  from  the  record  in  this  case  that 
during  the  trial,  and  when  a  witness  for  plaintiff  was  being  cross- 
examined  by  counsel  for  defendant,  defendant's  counsel  asked  the 
witness  the  question,  "During  the  last  seven  years,  how  long  hav6 
you  been  away  from  home?"  and  to  which  question  the  witness 
answered,  "About  a  year  and  a  half."  Counsel  for  defendant 
repeated  the  question,  and  the  same  answer  was  given.     Counsel 
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for  defendant  again  repeated  the  same  question,  which  was  ob- 
jected to  by  counsel  for  plaintiff  on  the  grounds  that  it  had  al- 
ready been  answered  and  that  it  was  immaterial  to  the  issues  in 
the  case.  The  court  sustained  the  objection,  and  in  doing  so  the 
court  stated:  "There  is  no  use  to  ask  the  question  again,  as 
there  is  only  one  point  in  issue,  and  that  is  the  identity  of  the 
mare."  Thereupon  counsel  for  defendant  again  asked  the  same 
question  of  the  witness,  to  which  plaintiff's  attorney  again  made 
the  same  objection.  The  court  then  made  the  statement  to  de- 
fendant's counsel,  "I  will  tolerate  no  justice  court  practice  in  this 
court,"  to  which  statement  of  the  court  defendant's  counsel  ex- 
cepted and  asked  that  the  remarks  be  incorporated  in  the  record. 
The  court  then  stated:  "I  will  look  after  the  record,  but  I  will 
have  to  insist  that  you  live  up  to  the  rules  and  practice  of  this 
court,  or  yqu  cannot  proceed  in  this  trial."  Counsel  for  defend- 
ant again  excepted  to  the  remarks  of  the  court.  The  court  then 
requested  counsel  for  defendant  to  sit  down,  which  he  refused 
to  do.  While  conducting  the  cross-examination  of  the  witness, 
counsel  for  defendant  had  been  sitting.  The  court,  upon  the 
refusal  of  defendant's  counsel  to  be  seated,  then  requested  the 
sheriff  to  remove  defendant's  counsel  from  the  courtroom;  at 
the  same  time  the  court  stating  to  defendant's  counsel  that  he 
could  not  appear  in  court  until  he  expressed  a  willingness  to  con- 
form to  the  rules  of  the  court.  The  court  then  notified  defendant 
that  his  attorney  could  not  appear  in  the  court  until  he  had  ex- 
pressed a  willingness  to  live  up  to  the  rules  of  the  court,  and  that 
defendant  could  have  ample  time  to  procure  new  counsel  and 
proceed  with  the  trial,  but  defendant  stated  that  he  refused  to 
procure  other  counsel;  thereupon  the  trial  was  resumed,  the  plain- 
tiff's evidence  submitted,  and  the  jury  instructed,  and  a  verdict 
rendered  for  plaintiff  and  judgment  entered  thereon. 

[i]  Defendant  then  moved  for  a  new  trial  on  the  ground  of 
"irregularity  in  the  proceeding  of  the  court,  and  the  exercise  of 
arbitrary  discretion  by  which  defendant  was  prevented  from 
having  a  fair  trial."  The  motion  for  new  trial  was  overruled, 
and  defendant  excepted,  and  now  on  appeal  urges  such  ruling  of 
the  court  as  error.  We  are  of  the  opinion  that  the  contention  of 
defendant  is  not  tenable.  The  manner  of  conduct  and  control  of 
27— Vol.   30,   S.  D. 
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trials  in  relation  to  the  decorum  of  the  parties  and  counsel  to- 
wards the  court  and  each  other,  and  in  preserving  the  dignity  of 
the  court,  are  matters  inherently  within  the  discretion  of  the  trial 
judge,  who  has  a  very  wide  latitude  of  discretion  in  this  regard; 
and  the  action  of  a  trial  court  in  this  regard  will  not  constitute 
error  unless  it  appears  there  has  been  a  gross  abuse  of  such  dis- 
cretion. It  is  necessary  to  the  due  exercise  of  the  function  of  a 
judicial  court  that  the  judge  should  possess  the  power  to  pre- 
serve order  while  conducting  judicial  proceedings,  to  enforce 
obedience  to  the  lawful  orders  and  process  of  the  court,  and  conse- 
quently to  punish  disobedience  of  the  same.    Thompson  on  Trials, 

§   124.  ,  *  . 

[2]  For  counsel  to  persistently,  over  and  over  again,  pro- 
pound the  same  question  to  a  witness  that  has  already  been  once 
or  more  times  fairly  answered  is  such  misconduct  that  the  trial 
court  should  reprimand,  even  without  objection  from  opposing 
counsel.  It  is  certainly  much  more  flagrant  misconduct  after  an 
objection  has  been  made  thereto  and  sustained  by  the  court,  and 
especially  so  when  the  court  has  clearly  stated  to  counsel  that  the 
question  should  not  again  be  repeated  because  it  was  immaterial. 
It  was  the  privilege  of  counsel  for  defendant  to  except  to  the 
ruling  of  the  court  when  the  court  sustained  the  objection  to  the 
question;  but,  after  the  court  had  clearly  passed  upon  the  objec- 
tion, it  was  misconduct  unbecoming  an  attorney  to  thereafter,  in 
such  manner,  seek  to  override,  trample  down,  circumvent,  and 
avoid  the  ruling  of  the  court.  Under  the  circumstances  of  this 
case,  we  are  clearly  of  the  opinion  that  the  trial  court  did  not 
abuse  its  inherent  discretion  by  causing  the  removal  of  defend- 
ant's counsel  from  the  courtroom  until  he  should  express  a  willing- 
ness to  abide  by  the  rulings  of  the  court.  The  view^that  the  trial 
court  has  a  wide  discretionary  latitude  in  this  regard  seems  to  be 
sustained  by  the  following  authorities:  Scott  v.  Dow,  162  Mich. 
636,  127  N.  W  .712;  Felt  V.  Cleghorn,  2  Colo.  App.  4,  29  Pac. 

813. 

[3]  Again,  one  who  invites  or  brings  error  into  a  case  cannot 
thereafter  be  heard   to  complain   thereof. 

[4]  The  motion  for  new  trial  in  this  action  was  based  upon 
the  affidavit  of  counsel  for  defendant  annexed  to  and  served  with 
the  notice  of  intention.     At  the  time  of  the  hearing  of  the  motion 
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for  new  trial,  plaintiff  was  permitted,  over  the  objection  of  de- 
fendant, to  submit  a  counter  affidavit  showing  what  plaintiff 
claimed  to  be  the  circumstances  which  led  up  to  and  under  which 
the  court  caused  defendant^'s  counsel  to  be  ejected  from  the  court- 
room. The  counter  affidavit  was  not  served  within  lo  days  after 
the  service  of  the  moving  affidavit  accompanying  the  notice  of  in- 
tention as  provided  by  section  303,  Code  Civ.  Proc.  If  defendant 
had  desired  time  in  which  to  rebut  said  counter  affidavit,  he 
should  have  moved  for  a  continuance  or  postponement  of  the 
hearing  for  that  purpose.  The  time  for  service  of  the  counter 
affidavit  is  not  jurisdictional,  and  it  i's  within  the  discretion  of  the 
trial  court  to  permit  such  affidavit  after  the  expiration  of  the  10 
days  provided  by  statute,  where  no  inconvenience  or  prejudice 
would  be  occasioned  thereby  to  the  moving  party. 

[5]  Unless  the  moving  party  makes  some  showing  at  the 
time  that  he  desires  further  time  in  which  to  file  rebuttal  affidavits, 
it  will  be  presumed  that  the  court  properly  overruled  the  objection 
to  the  counter  affidavit,  and  that  there  would  be  no  prejudice  to 
the  moving  jxirty  caused  thereby.  It  does  not  appear  on  what 
ground  the  court  denied  the  motion  for  new  trial.  The  presump- 
tion is  that  the  ruling  of  the  trial  court  appealed  from  was  correct, 
and  the  burden  rests  on  appellant  to  affirmatively  show  and  point 
out    error  that  would  warrant  a  reversal. 

[6]  The  affidavit  accompanying  the  notice  of  intention,  on 
which  the  motion  for  new  trial  was  based,  is  insufficient  in  that  it 
does  not  contain  a  statement  of  the'  surrounding  facts  and  circum- 
'stances  which  led  up  to  and  under  which  the  court  made  the 
remarks  and  took  the  action  in  ejecting  said  counsel  from  the 
courtroom.  One  who  moves  for.  a  new  trial  by  reason  of  the  al- 
leged irregular  action  of  the  trial  court,  in  regard  to  the  manner 
of  conducting  a  judicial  trial,  must  show  all  the  surrounding  cir- 
cumstances, if  any,  which  caused  such  action  on  the  part  of  the 
court,  and  it  must  affirmatively  appear  from  such  showing  that 
the  action  of  the  court  was  gross  abuse  of  judicial  discretion. 
The  affidavit  of  defendant's  counsel  presented  on  the  motion  for 
new  trial  was  wholly  insufficient  in  this  regard.  The  mere  state- 
ment that  the  trial  court  performed  some  act  or  made  some  re- 
marks that  might  be  regular  or  not  according  to  the  circumstances 
would  be  presumed  to  be  regular  in  the  absence  of  surrounding 
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circuni'stances  affirmatively  showing  to  the  contrary.  The  matters 
and  things  which  naturally  would  have  rebutted  or  denied  the 
counter  affidavit,  if  any,  should  have  been  contained  in  the  original 
affidavit  on  which  the  motion  was  based,  and  the  counter  affidavit 
made  in  opposition  thereto,  if  the  plaintiff  wished  to  dispute  or 
contest  the   showing   so   made. 

Finding  no   error  in   the   record,   the   judgment   of   the  trial 
court  is  affirmed. 


DORSETT,  Respondent,  v.  BLACK  HILLS  TRACTION  COM- 
PANY, Appellant. 
(138  N.  W.  808.) 

1.  Pleadings-^Sufficiency  of«  Complaint — ^Water  Right — Specific   Per- 

formance—Supervision of  Ekjuity — ^Forfeiture. 

A  contract  alleged  that  plaintiff  deeded  to  defendant  a  strip 
of  land  in  consideration  that  defendant  would  construct  a 
canal  and  build  and  operate  a  trolley  line  thereon  within  three 
years,  that  in  case  of  completion  of  the  canal  and  failure  to 
build  the  railroad  defendant  would  give  permanently  to  plain- 
tifC  from  the  canal  125  miner's  inches  of  the  water  free  of  cost, 
for  use  on  his  farm,  that  -plaintiff  did  deed  to  defendant  said 
strip,  which  deed  contained  said  provisions  concerning  furnish- 
ing of  water,  that  defendant  constructed  the  canal  and  uses 
same  for  generating  light  and  power,  but  failed  to  construct 
the  railway,  that  more  than  three  years  have  elapsed,  etc., 
that  defendant  has  refused,  on  demand,  to  furnish  any  part  of 
said  water,  that  defendant  recorded  the  deed  and  ever  since 
has  been  and  is  in  exclusive  possession,  use  and  enjoyment  of 
the  strip  and  is  conveying  more  than  5000  miner's  inches  of 
water  through  the  canal;  and  praying  for  specific  performance 
and  for  quieting  title  in  plaintiff,  etc.  Held,  said  complaint 
stated  a  definite  contract  which  should  be  specifically  enforced, 
and  was  also  good  against  objection  that  said  contract  requires 
continuous  exercise  of  duties,  personal  services,  skill  and  judg- 
ment and  constant  supervision  by  a  court  of  equity;  and  that 
the  contract  does  not  involve  a  forfeiture. 

2.  Easement — ^Perpetual    Water    Right — Specific    Performance. 

A  contract  whereby  plaintiff  deeded  to  defendant  a  strip  of 
land  in  consideration  that  defepdant  would  construct  a  canal 
and  build  and  operate  a  trolley  line,  that  in  case  of  failure  to 
build  such  line  defendant  would  give  permanently  to  plaintiff 
from  the  canal  125  miner's  inches  of  water  free  of  cost  for  use 
on  his  farm,  gave  plaintiff  a  perpetual  easement  which  is  suffi- 
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ciently  described   to  be  specifically  enforced;    defendant  having 
completed  the  canal,  but  failed  to  construct  the  railway. 

3.  Specific  Performance — Oral  Contract — ^Part  Performance. 

Under  an  oral  contract  to  build  a  canal  and  give  a  specified 
amount  of  water  as  constHeration  for  a  deed  to  a  strip  of  land 
across  plaintiff's  farm,  a  delivery  of  the  deed,  the  construction 
of  the  canal  and  change  of  ipossession  to  defendant,  and  the  con- 
veyance of  water  therein  was  such  part  performance  as  to 
justify  specific  performance  of  the  contract  to  furnish  water. 

4.  Corporations— •Ultra   Vires— Contracts— Estoppel, 

Where  an  incorporated^  traction  company  agreed  to  furnish 
plaintiff  water  from  a  canal  perpetually  as  consideration  for  a 
deed  to  a  strip  of  land  on  which  it  constructed  a  canal  to  con- 
vey water  to  its  power  plant,  it  is  estopped  from  setting  up,  as 
a  defense  to  an  action  to  compel  it  to  furnish  the  water,  that 
the  contract  was  ultra  vires. 
(Opinion   filed   Dec.    3,    1912.      Rehearing   denied   Jan.    6,    1913.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  Wii- 
UAM  G.  Rice,  Judge. 

Action  by  David  M.  Dor3ett  against  the  Black  Hills  Traction 
Company,  for  specific  performance  of  a  contract  to  furnish  water 
to  plaintiff  from  a  canal  constructed  on  land  conveyed  to  it  by 
plaintiff.  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Stnvart  &  Hodgson,   and   Martin  &  Mason,   for  Appellant. 

The  first  proposition  to  be  discussed  is  the  uncertainty  of  this 
contract  in  respect  to  its  duration. 

Xo    duration   of   time   is   fixed    by    the    contracting   parties. 
Soloman  v.   Wilmington,   55   S.   E.   302   (N.   C.)  ;   South   Dakota 
Civil  Code,  Sec.  2344,  paragraph  6. 

The  terms  of  the  agreement  herein  are  not  sufficiently  certain 
as  to  the  duration  of  time  during  which  this  water  shall  be  fur- 
nished to  respondent.  Notwithstanding  the  court's  mandate  and 
interpolation  that  the  contract  calls  for  "permanent"  service,  we 
submit  that  its  terms  do  not  indicate  whether  the  service  is  to  be 
for  one  minute;  for  a  vague  time  known  as  a  reasonable  time; 
for  the  corporate  life  of  appellant  or  permanently  or  forever  ad 
infinitum.  Thoemke  v.  Fielder,  64  N.  W.  1030  (Wis.)  ;  Mc- 
Millan V.   Wright,   105  Pac.   176    (Wash.). 

Indefinite,  vague  and  imcertain  contracts  are  not  entitled  to  be 
specifically  performed  according  to  the  decisions  of  the  Supreme 
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Court  of  this  state.  If  any  of  the  material  terms  are  uncertain 
thi's  extraordinary  relief  must  be  withheld.  Meyer  Co.  v.  Pecor, 
loi  N.  W:  40,  18  S.  D.  466;  Johnson  v.  Plotner,  15  S.  D.  158, 
87  N.  W.  926,  and  cases  cited ;  Chambers  v.  Roseland,  21  S.  D. 
298,  112  N.  W.  149. 

Another  element  of  uncertainty  urged  in  support  of  appellant's 
demurrer  to  the  second  amended  complaint  was  the  uncertainty 
and  indefiniteness  of  the  contract  with  'respect  to  the  place  where 
and  the  manner  in  which  aaid  water  should  be  taken  from  the 
canal.  It  can  not  be  ascertained  from  the  contract  whether  the 
water  shall  be  furnished  at  a  point  convenient  and  safe  for  ap- 
pellant but  impracticable  for  respondent  or  from  a  point  incon- 
venient and  dangerous  for  appellant  but  convenient,  suitable  and 
practicable  for  respondent. 

Appellant  calls  attention  of  the  court  to  the  difference  be- 
tween the  contract  in  the  case  of  Redwater  Land  &  Canal 
Co.  V.  Jones,  (S.  D.)  130  N.  W.  85,  and  in  the  case  at  bar. 
In  the  Jones  case  the  contract  to  Spaulding,  the  predecessor  in 
interest  of  Jones,  provided  that  Spaulding  should  have  (i)  'The 
right  and  use  forever  of  sufficient  water  to  irrigate  his  farm, 
situate  in  the  county  of  Butte."  (2)  "Said  water  to  be  taken  from 
the  ditch  running  through  the  said  described  land  and  constructed 
under  the  location  made  by  said  parties  of  the  first  part.'' 

The  trial  court  has  added  to  and  thus  made,  the  contract  for 
the  parties,  in  respect  to  three  material  and  substantial  terms: 
First.  It  has  added  a  material  term  to  the  contract  and  thereby 
rendered  certain  the  contract  as  to  the  omitted  and  material 
terms,  respecting  its  duration  by  decreeing  the  perfonnance  of  the 
acts  '^permanently."  Second.  It  has  added  to  the  contract  the  use 
for  which  the  water  was  to  be  furnished,  by  decreeing  the  water 
is  for  irrigation  purposes.  Third.  It  has  fixed  a  manner  of  diver- 
sion and  added  a  material  term  as  to  the  place  of  diversion,  not 
in  the  contract,  for  which  there  was  no  legal  justification.    • 

We  also  submit  that  by  sustaining  the  demurrer  to  appellant's 
fifth  defense,  it  was  unable  at  the  trial  to  meet  a  point  'suggested 
in  the  Jones  case,  to-wit :  That  the  exercise  of  the  right  to  divert 
said  water  at  any  place  suitable  to  respondent  would  be  injurious 
to  appellant.  In  view  of  the  language  of  the  court  in  the  Jones 
case,  this  defense  of  appellant's  with  proper  testimony  thereunder, 
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might  have,  and  we  feel  would  have,  convinced  the  court  that 
the  exercise  of  the  right  to  tap  the  canal  was  attended  with  the 
gravest  danger  and  injury  to  appellant  and  its  consequent  public 
duties.  Thereby,  the  question  now  presented  would  have  been 
considered  in  a  manner,  which  the  Jones  case  suggests,  might 
defeat  the  right  to  take  the  water  from  the  ditch.  Shumway  v. 
Kitzban,  134  N.  W.  328  (S.  D.). 

Appellant  also  submits  that  the  contract,  in  the  case  at  bar, 
does  not  establish  a  clear  and  mutual  understanding,  on  the  part 
of  the  respective  parties  (i)  as  to  duration  of  the  service  under 
the  contract;  (2)  as  to  the  use  of  the  water;  (3)  as  to  the  place 
of  diversion  and  manner  thereof.  The  canal  not  being  constructed, 
only  surveyed,  at  the  time  of  making  the  contract,  no  such  under- 
standing did  exist  nor  could  exist,  in  the  minds  of  the  parties. 
Tested  by  the  rule  of  this  court  in  Phelan  y.  Neary,  117  N.  W. 
114,  22  S.  D.  265,  specific  performance  must  be  denied  of  the 
contract    sued    on    herein. 

The  contract  herein  involves  continuous  and  perpetual  serv- 
ices. 

This  question  was  raised  by  appellant  upon  its  demurrer  to 
the  second  amended  complaint,  which  demurrer  was  overruled  by 
the  court.  (Ante  if.  129-131).  It  is  embraced  in  appellant's 
first  specification  of  error  and  will  be  discussed  thereunder. 
(Trans,  p.  238,  Ante  ff.  320-321).  Tested  by  this  rule  of  equity 
the  complaint  was  clearly  insufficient  and  no  relief  should  harve 
been  aflforded  plaintiff  thereunder.  Thiebaud  v.  Union  Furniture 
Co.,  42  N.  E.  741  (Ind.);  Kidd  v.  McGinniss,  48  N.  W.  221 
(N.  D.);  Blanchard  v.  Railroad  Co.,  31  Mich.  43;  Cosewell  v. 
Gibbs,  33  Mich.  331;  Texas  &  Pac.  R.  R.  Co.  v.  City  of  Mar- 
shall, 136  U.  S.  395,  10  Supt.  Ct.  846,  34  L.  Ed.  385  (U.  S.) ; 
Ruthland  Marble  Co.  v.  Ripley,  Jj  U.  S.,  10  Wall.  339,  358;  Rose 
V.  Union  P.  R.  Co.,  i  Woolw.  26;  Port  Clinton  R.  Co.  v.  Cleve- 
land &  T.  R.  Co.,  13  Ohio  St.  544;  South  Wales  R.  Co.  v. 
W>ihes,  5  D.  G.  M.  &  G.  880;  Powell  Duffryn  S.  C.  Co.  v. 
Taflf  Vale  R.  Co.  L.  R.,  9  Ch.  App.  331 ;  Sims  v.  Vanmeter  Lumber 
Co.,  51  So.  459;  Green  v.  Baylerty  R.  R.  Co.,  123  N.  W.  4 
(Mich.). 

The  d^umages  should  have  been  ascertained  and  compensated 
by  a  money  judgment.     3  Pom.  Eq.  Jur.  Sec.  1405,  and  numerous 
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cases  in  the  notes;  McCarter  v.Armstrong,  lo  S.  E.  956  (S.  C). 

It  is  a  general  rule  that  equity  will  not  enforce  the  specific 
performance  of  a  contract  where  compensation  in  damages  will 
constitute  adequate  relief.  Bispham's  Prin.  of  Equity,  Sec.  364; 
Richmond  v.  D.  &  S.  C.  R.  Co.,  33  Iowa,  422;  Robinson  v.  Luther. 
109  N.  W.  775  (la.). 

Equity  will  not  decree  specific  performance  of  a  contract 
where  the  performance  must  be  continuous  for  an  indeterminate 
term  and  the  decree  will  not  end  the  controversy,  but  make  it 
necessary  to  retain  the  bill  and  supervise  the  performance  indefini- 
tely. Sewerage  Board  v.  H|oward,  175  Fed.  555  (C.  C.  A.)  ;  Pc«n- 
eroy,  Eq.  Jurs.  Vol.  4,  Sec.  1492,  note  6  and  Section  1405,  note  10, 
and  cases  cited ;  Marble  Co.  v.  Ripley,   10  Wall.  339,  19  <L.  Ed. 

955. 

Where  the  acts  required  by  the  contract  to  be  done  are  con- 
tinuous, lasting  over  a  considerable  period  of  time,  especially  if 
they  involve  the  exercise  of  skill  and  judgment,  it  will  not  be  spe- 
cifically enforced  in  equity.  36  Cyc.  580  and  584;  Yazoo  &  M. 
V.  R.  Co.  V.  Payne,  46  So.  405  (Miss.) ;  Pacific  Electric  Ry.  Co.  v. 
Campbell,  94  Pac.  623  (Cal.)  ;  Wood  on  Railroads,  Vol.  i,  Sec. 
210,  p.  708;  Pomeroy  on  Specific  Performance  of  Contracts,  Sec. 
312;  Peterson  v.  McDonald,  no  Pac.  465  (Cal.)  ;  Roquemore  and 
Hall  V.  Mitchell  Bros.,  52  So.  423  (Ala.)  and  cases  cited;  Electric 
Co.  V.  Mobile  Co.,  19  So.  721  (Ala.)  ;  Brown  v.  Boston  &  Me. 
R.  R.  76  A.  692;  Carrico  v.  Stevenson,  135  S.  W.  260;  La 
Hague  v.  Watts,  179  Fed.  690  (C.  C.  A.)  Section  2344,  Civil  Code 
of  South  Dakota. 

Equity  will  not  enforce  forfeitures. 

The  forfeiture  imposed  is  in  the  alternative.  No  provision  is 
made  for  any  cause  Avhich  may  excuse  the  attaching  of  the  for- 
feiture. If  within  three  years  the  trolley  line  is  not  built  to  Red- 
water  river,  the  premises  are  to  be  reconveyed  or  in  case  of  com- 
pletion of  the  canal,  the  forfeiture  of  one  hundred  twenty-five 
miner's  inches  of  water  from  the  canal  of  appellant  is  to  be 
exacted  from  it.  The  contract  cannot  be  specifically  enforced  in 
equity  without  establishing  the  precedent  that  courts  of  equity 
can  and  do  enforce  forfeitures..  Pomeroy's  Jurisprudence,  Vol.  i. 
Sec.  459;  Oil  Creek  R.  R.  v.  Atlantic  R.  R.  Co.,  57  Pa.  St.  65; 
Pomeroy  Eq.  Jurs.,  Vol.  i.  Sec.  436. 
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The  water  in  the  canal  of  appellant  was  controlled  and  owned 
by  it.  It  was  and  is  real  property.  Weil  Western  Water  Rights, 
2nd  Ed.,  p.  126,  Sec.  65,  also  pages  322,  324.  The  appellant  had 
an  estate  in  the  water  in  its  canal.  It  could  be  divested  of  this 
property  by  prescriptive  right,  abandonment  or  grant;  not  by 
forfeiture,  to  respondent  upon  a  condition  subsequent. 

It  is  to  be  borne  in  mind  that  the  estate  of  appellant  in  this 
water  was  not  deraigned  through  respondent.  '  Its  source  was 
elsewhere.  The  loss  or  divesture  of  appellant''s  estate  therein  or 
in  any  part  of  the  same  was  dependent  upon  a  condition  subse- 
quent to  the  acquisition  of  the  estate  in  the  water  by  appellant. 
Donnelly  v.  Hastes,  69  N.  W.  159  (Wis.). 

The  compensation  -should  have  been  made  in  money  to  the 
respondent  for  the  right  of  way.  This  the  court  should  have 
ascertained  and  compelled  the  respondent  to  take  it,  and  thus  re- 
lieved against  the  forfeiture.  Donelly  v.  Eastes,  69  N.  W. 
159  (Wis.);  Mills  v.  Evansville,  9  N.  W.  925  (Wis.);  Sease  v. 
Cleveland,  42  S.  W.  1086  (Mo.). 

That  the  condition  in  the  case  at  bar  is  a  condition  subse- 
quent cannot  be  denied.     Birmingham  v.  Lesan,  i  Atl.  151   (Me.). 

**And  while  equity  will,  under  well-recognized  circumstances 
relieve  a  party  from  a  forfeiture,  a  court  of  equity  does  not  lend  its 
aid  to  divest  an  estate  for  a  breach  of  a  condition  subsequent,  and 
thereby  enforce  a  forfeiture.  4  Kent,  131;  Story,  Eq.  Sec.  1319; 
Smith  V.  Jewett,  40  N.  H.  534." 

This  estate  was  acquired  before  the  condition  could  become 
operative.  The  condition  annexed  was  a  condition  of  appellant's 
retention  of  its  estate.  Therefore,  it  could  not  be  considered  a 
condition  precedent.  It  was  in  every  case  a  condition  subsequent 
and  no  forfeiture  could  be  enforced  upon  its  happening.  4  Kent 
131,  Story  Eq.,  Sec.  1319;  Smith  v.  Jewett,  40  N.  H.  534;  Bir- 
mingham V.  Lesan,  i  Atl.  152  (Me.)  ;  Mills  v.  Evansville,  9  N. 
W.  925  (Wis.). 

"Neither  penalties,  forfeitures  nor  re-entries  for  conditions 
broken  are  favored  in  e^iuity"  Willard,  Eq.  Jur.  56:  2  Story, 
Eq.  Jur.,  Sec.  1319;  Lawe  v.  Hyde,  39  Wis.  345;  2  Story,  Eq. 
Jur.,  Sec.  1319;  I  Pom.  Eq.  Jur.,  Sec.  459;  Bisp.  Eq.,  Sec.  181; 
Beach,  Mod.  Eq.  Jur.,  Sec.  1013;  Pom.  Eq.  Jur,,  Sec.  460;  Living- 
ston V.  Tompkins.    4  Johns.  Ch.  415:  Horsburg  v.  Baker,  i  Pet. 
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232;  Marshall  v.  Vicksburg,  15  Wall.  146;  Craig  v.  HukiU,  16 
S.  E.  363-364  (W.  Va.);  Kellar  v.  Lewis,  53  Cal.  118;  McCor- 
mick  V.  Rossi,  15  Pac.  35  (Cal.) ;  2  Story,  Eq.  Jur.,  Sec.  1319,  and 
cases  cited;  Henry  v.  Mayer,  53  Pac.  597  (Ariz.).- 

Here  the  property  is  water  from  the  canal  which  is  to  be 
forfeited  because  of  th^  failure  to  build  the  trolley  line.  The 
cases  cited  in  support  of  appellant's  contention  are  numerous. 
Those  carefully  digested  and  pertinent  are  found  in  Pomeroy,  Eq. 
Jur.,  Vol.  I,  (3d.  Ed.),  Sec.  459,  note  a.  p.  765;  Peachy  v.  Duke 
of  Somerset,  i  Strange,  447;  Sloman  v.  Walter,  4  Brown,  Ch. 
418;  Sec.  233s,  Civil  Code  of  South  Dakota. 

This  contract  was  an  act  ultra  vires  of  the  corporation  and 
therefore  void. 

Corporations  like  natural  persons,  are  bound  only  by  the  acts 
and  contracts  of  their  agents  done  and  made  within  the  scope 
of  the  corporate  authority.  The  foregoing  statement  is  not  in- 
tended as  a  definite  statement  of  the  diverging  views  of  the  courts 
upon  the  matter  of  ultra  vires,  but  solely  as  a  suggestion  of  the 
three  ways  of  approaching  the  subject.  Frequently  the  same 
decision  would  be  reached  whichever  way  the  matter  is  regarded. 
For  example  there  is  no  conflict  of  decision  in  the  instance  where 
the  contract  is  still  wholly  executory  on  both  sides.  Screven  Hose 
Co.  v^.  Philpot,  53  Ga.  625 ;  Coppin  v.  Greenlees,  etc.,  Co.,  38 
Oh.  St.  275;  Northwestern  Union  Packet  Co.  v.  Shaw,  37  Wis. 
65s;  Nassau  Bank  v.  Jones,  95  N.  Y.  115;  McNulta  v.  Corn  Belt 
Bank,  164  111.  427-451;  45  N.  E.  954. 

Nor  will  an  ultra  vires  contract  when  fully  executed  on  both 
sides  be  upset  by  the  courts.  Like  ordinary  illegal  contracts,  ultra 
vires  contracts  will  be  treated  as  valid  when  performed  by  both 
parties.  Long  v.  Georgia  Pac.  Ry.  Co.  (Ala.)  8  So.  706;  Hough 
V.  Cook  County  Land  Co.,  '73  111.  23 ;  Railway  Co.  v.  Iron  Co.,  46 
Oh.  St.  44,  18  N.  E.  486;  Barrow  v.  Nashville  Turnpike  Co.,  9 
Humph.  (Tenn.)  304;  Parish  v.  Wheeler,  22  N.  Y.  494;  Hagers- 
town  Mfg.  Co.  V.  Keedy,  91  Md.  430,  46  Atl.  965;  Louisville  To- 
bacco Whs.  Co.  V.  Stewart,  (Ky.)  70  S.  W.  285. 

The  first,  which  may  be  termed  the  analytical  method  has  the 
support  of  a  number  of  decisions  including  the  courts  of  Cali- 
fornia ;  the  second  is  supported  by  the  courts  of  New  York,  Mis- 
souri,   Pennsylvania,    Colorado,   Georgia,    Oregon,    Wisconsin   and 
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Minnesota.  The  third  rule  is  enunciated  and  unflinchingly  sup- 
ported by  the  courts  of  England,  the  Supreme  Court  of  the  United 
States  and  the  Supreme  Court  of  Alabama,  Iowa,  Illinois,  Mon- 
tana, Massachusetts,  New  Hampshire,  Maryland,  Connecticut, 
Tennessee,  Texas,  Vermont,  Kentucky  and  Maine.  This  rule  is 
that  the  powers  of  a  corporation  expressly  granted  in  its  articles 
of  incorporation,  or  necessarily,  implied  therefrom,  are  absolute 
limits  which  it  cannot  pass,  and  every  effort  to  transcend  them  is  a 
nullity,  even  though  the  ultra  vires  contract  has  been  fully  exe- 
cuted on  the  part  of  the  party  who  seeks  to  enforce  it  against  the 
corporation: 

This  manner  of  treating  the  question  of  ultra  vires  is  well 
illustrated  in  the  line  of  cases  of  which  Ehrman  v.  Union  Cen- 
tral Life  Ins.  Co.,  35  Ohio  St.  324,  337  ,and  Miners'  Ditch  Co.  v. 
Zellerbach,  37  Cal.  543,  are  fair  examples. 

Our  contention  is  that  the  act  of  Hughes  and  Brenn  was 
such  that  it  could  not  be  ratified  either  by  the  board  of  directors 
or  by  the  entire  body  of  stockholders  of  the  corporation.  An  act 
ultra  vires  is  beyond  the  corporate  powers,  cannot  validly  be  done 
by  the  body  corporate  acting  as  such  (i.  e.  through  the  vote  of  a 
majority  in  a  duly  assembled  meeting),  nor  can  it  be  thus  ratified. 
For  the  majority  have  no  authority  by  such  an  act  or  ratification 
to  bind  absent  or  dissenting  shareholders;  and  persons  dealing 
with  the  corporation  are  aflfected  with  knowledge  of  this.  The 
majority  cannot  make  a  disposition  of  the  corporate  property  un- 
authorized by  the  constitution  of  the  corporation.  Davis  v.  Old 
Colony  R.  R.,  131  Mass.  258;  Lucas  v.  White  Line  Transfer  Co., 
70  Iowa,  541. 

We  now  pass  to  a  consideration  of  the  second  rule  or  mode 
of  viewing  ultra  vires  transactions.  It  may  be  formulated  in  this 
rule :  when  a  corporation  has  made  a  contract  beyond  its  pow- 
ers (ultra  vires),  and  has  performed  its  side  of  the  contract,  the 
other  contracting  party  cannot  plead  in  an  action  on  the  contract 
that  it  was  ultra  vires  the  corporation ;  nor,  conversely,  if  the  other 
party  has  performed,  and  the  corporation  has  had  the  benefit 
of  his  performance,  may  the  corporation  plead  that  the  contract 
was  ultra  vires. 

The  rules  which  Bissell  v.  Mich.  So.  &  N.  Ind.  R.  R.  Co!,  22 
N.  Y.  258,  and  other  cases  in  New  York  and  elsewhere  have  tend- 
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ed  to  establish  may  be  stated  thus:  If  the  corporation  has  per- 
formed the  contract  on  its  side  the  other  contracting  party  cannot 
plead  that  the  corporation  was  not  authorized  to  make  such  a 
contract.  This  is  held  by  such  cases  as  Whitney  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62,  Linkauf  v.  Lombard,  137  N.  Y.  417,  Union 
Water  Co.  v.  Murphy's  Fat  Pluming  Co.,  22,  Cal.  621,  Hall  Mfg. 
Co.  V.  American  Supply  Co.,  48  Mich.  331.  This  rule  does  not 
seem  to  be  open  to  objection.  Such  a  person,  having  himself  made 
the  contract  and  received  its  benefit  is  clearly  estopped  from  making 
any  such  allegation.  This  rule  rests  on  the  corporation's  per- 
formance. It  does  not  apply  'so  long  as  the  ultra  vires  contract 
remains  executory  on  both  sides.  While  that  is  the  case  neither 
party   can  compel   the   other   party  to   perform. 

We  wish  to  call  this  court's  attention  to  the  fact  that  this 
rule  as  laid  down  in  the  cases  of  Bradley  v.  Ballard,  55  111.  419, 
and  Darst  v.  Gale,  83  111.  36,  does  not  now  prevail  in  that  state; 
the  cases  of  Bradley  v.  Ballard,  and  Darst  v.  Gale,  having  been 
distinctly  overruled  in  the  late  Illinois  case  of  National  Home 
Building  &  Loan  Association  v.  Home  Savings  Bank,  181  111.  35. 
64  L.  R.  A.  399. 

According  to  the  rules  under  discussion,  the  plea  cannot  be 
interposed  by  the  party  contracting  with  the  corporation  when 
the  corporation  has  performed;  and  the  reason  for  this  lies  not 
only  in  the  estoppel  with  which,  under  the  circumstances,  such  a 
person  is  affected,  but  in  the  following  reason  as  well:  That  the 
transaction  was  ultra  vires  infringed  none  of  his  rights;  he  can- 
not, therefore,  interpose  the  defense. 

It  may  therefore  be  stated  as  a  rule,  that  a  person  whose 
rights  are  in  no  way  -infringed  by  the  fact  that  a  given  act  is 
ultra  vires  a  corporation,  can  found  no  action  or  defense  on  that 
fact.  The  following  decisions  sustain  this  view :  Belcher  Sugar 
Ref.  Co.  V.  Elevator  Co.,  loi  Mo.  192,  13  S.  W.  822;  Slater 
Woolen  Co.  v.  Lamb,  143  Mass.  420;  Ehmian  v.  Union  Cent 
Life  Ins.  Co.,  35  Oh.  St.  324;  Beecher  v.  Marquette  Mill  Co.,  45 
Mich.  103;  Darst  v.  Gale,  83  111.  136;  Small  v.  C.  R.  L  &  P. 
R.  R.  Co.,  55  Iowa,  582;  Walsh  v.  Barton,  24  Oh.  St.  28;  Regan 
v.  McElroy,  98  Mo.  349;  Morgan  v.  Donovan,  58  Ala.  241;  St. 
I^Hiis  Stoneware  Co.  v.  Partridge,  8  Mo.  App.  217;  Mitchell  v. 
Dakota  Cent.  Tel.   Co.,   127  N.  W.  582. 
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It  is  also  a  well  settled  doctrine  that  ultra  vires  contracts 
when  once  fully  Executed  will  not  be  disturbed  by  the  courts. 
Gilbert  v.   Hole,  49  N.   W.    i.  ^  ' 

The  third  view  of  the  doctrine  of  ultra  vires,  which  is  held 
by  the  English  courts,  the  federal  of  the  United  States,  and  of  sev- 
eral states,  following  the  decisions  of  the  Supreme  Court  of  the 
United  States,  and  of  several  states,  including  Massachusetts, 
Illinois,  Alabama,  Maine,  Maryland  and  Vermont,  and  other 
states,  the  cases  from  which  we  shall  cite,  is  that  a  corporation 
cannot  make  a  contract  beyond  its  purposes  and  powers  as  de- 
fined and  conferred  by  the  Legislature  creating  it.  Such  a  con- 
tract is  simply  a  nullity;  it  cannot  be  ratified,  nor  can  it,  through 
performance  on  either  side,  or  by  the  application  of  any  principles 
of  estoppel,  become  the  foundation  of  a  right  of  action  upon  the 
contract.  Central  Transportation  Co.  v.  Pullman  Palace  Car  Co., 
139  U.  S.  61 ;  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  &  T.  H.  Co., 
118  U.  S.  317 /Central  Trans.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24;  Oregon  R.  &  Nav.  Co.  v.  Oregonian  R.  Co.,  130 
U.  S.  I ;  Pearce  v.  Madison  R.  R.  Co.,  21  Howard;  441 ;  Pitts- 
burgh C.  &  St.  L.  R.  Co.  V.  Keokuk  &  H.  Bridge  Co.,  131  U.  S. 
371;  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  538;  Thomas  v. 
West  Jersey  R.  Co.,  loi  U.  S.  71 ;  California  Nat.  Bank  v. 
Kennedy,  167  U.  S.  362;  Concord  Nat.  Bank  v.  Hawkins,  174 
U.  S.  364;  Robinson  v.  Southern  Nat.  Bank,  180  U.  S.  295; 
Louisville  Ry.  Co.  v.  Louisville  Tr.  Co.,  174  U.  S.  552;  Chemical 
Nat.  Bk.  V.  Havemale,  120  Cal.  601 ;  Ward  v.  Joslin,  186  U.  S. 
142;  Humboldt  Min.  Co.  v.  Am.  Mfg.  Co.,  10  C.  C.  A.  415; 
De  La  Vergne  Ref.  Co.  v.  German  Sav.  Inst.,  175  U.  S.  40; 
National  B.  &  L.  Ass'n.  v.  Home  Sav.  Bk.,  (111.)  54  N.  E.  619; 
Best  Brewing  Co.  v.  Klassen,  185  111.  37;  Fritze  v.  Equitable  B. 
&  L.  Soc.,  186  III.  83;  Long  V.  Georgia  Pac.  R.  Co.,  (Ala.)  8  So. 
706;  Steiner  v.  Steiner  Land  &  Lumber  Co.,  (Ala.)  26  So.  496; 
Kean  v.  Johnson,  9  N.  J.  Eq.  401 ;  Mutual  Bank  v.  Meriden,  24 
Conn.  159;  Franklin  Co.  v.  Lewiston  Int.  for  Savings,  68 
Maine,  53;  Western  Md.  Co.  v.  .Blue  Ridge  Hotel  Co.,  102  Md. 
307,  62  Atl.  351 ;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass.  258; 
N.  Y.  Firemen  Ins.  Co.  v.  Eley,  5  Conn.  560,  13  Am.  Dec.  100; 
Norton  v.  Derby  Nat.  Bank,  61  N.  H.  589;  Downing  v.  Mt. 
Washington  Road  Co.,  40  N.  H.  230;  Simpson  v.  Building,  etc.. 
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Assn.,  38  Oh.  St.  349:  Brunswick  Gas  Light  Co.  v.  United  Gas 
Co.,  85  Maine,  532;  W'illett  v.  Farmer's  Sav.  Bank,  107  Iowa,  69, 
Jj  X.  W.  519;  Metropolitan  Stock  Exch.  y.  Lyndon ville  Nat. 
Bk.,  76  Vt.  303,  57  Atl.  loi ;  Green  v.  Middlesborough  Town,  etc., 
Co.,  (Ky.)  89  S.  \V.  228;  Deaton  Gro.  Co.,  v.  International  Har. 
Co.,  (Tex.)  105  S.  W.  556;  In  re  Mutual  Guaranty  Fire  Ins. 
Co.,  107  la.  143,  yy  X.  W.  868;  Scott  v.  Bankers'  Union,  (Kans.) 
85  Pac.  604;  Tennessee  Ice  Co.  v.  Raine,  (Tenn.)  64  S.  W.  29; 
Buckeye  Marble  &  Freestone  Co.  v.  Harvey,  92  Tenn.  116;  Frank- 
lin  Xat.   Bk.  V.   Whitehead,   149  Ind.   560,  49  X.  E.   593. 

The  contract  in  this  case  is  ultra  vires  under  the  articles  of 
incorporation  of  appellant,  with  the  contents  of  which  respondent 
was  charged  with  constructive  notice.  Zabriskic  v.  Cleveland  C. 
&  C.  R.  Co.,  23  How.  381,  389,  16  L.  Ed.  488. 

In  dealing  with  the  corporation  respondent  was  chargeable 
with  notice  of  its  powers  contained  in  its  corporate  constitution, 
and  cannot  be  heard  to  plead  ignorance  of  what  its  corporate 
powers  are.  Central  Co.  v.  Pullman  Co.,  139  U.  S.  24;  Relfe  v. 
Rundle,  103  U.  S.  222,  26  L.  Ed.  338-339;  Art.  17,  Sec.  7,  Con- 
stitution of  South  Dakota.  '  ^ 

Hayes  &  Heffron,  for  Respondent. 

Contract  is   definite  as  to  time. 

Under  this  contract  it  was  contemplated  that  the  appellant 
should  furnish  the  water  to  respondent  permanently  for  use  on 
his  farm.  Respondent  had  a  farm  of  580  acres  on  which  the  water 
could  be  used  permanently  to  advantage,  the  canal  of  appellant 
was  to  be  a  lasting  improvement  of  considerable  size,  carrying  a 
large  volume  of  water  through  the  farm. 

This  contract  was  written  upon  the  back  of  the  deed  for  the 
simple  reason  that  there  was  not  room  on  the  blank  for  it  else- 
where, and  was  understood  by  the  parties  to  constitute  a  part  of 
the   deed  as  fully  as   though   in  the  body  thereof. 

Rights  to  the  use  of  water  or  water  rights  are  classed  as 
real  property  and  pass  by  deed.  This  warranty  deed  conveyed 
in  fee  the  strip  of  land  to  appellant  company,  and  the  contract 
provided  for  the  transfer  to  respondent  in  exchange  therefor,  of 
real  property  of  another  character,  viz.:  the  use  of  125  miner's 
inches  of  water,  of  like  unlimited   duration. 


Digitized  by  VjOOQIC 


Dec,  1912]         -DORSETT   v.   TRACTION   COMPANY.  431 

The  strip  of  land  was  taken  by  the  appellant  corporation 
burdened  with  the  servitude  or  easement  permanent  in  character 
of  furnishing  the  water.  The  burden  goes  with  the  benefits  ac- 
quired. Civil  Code,  Nos.  267  &  268;  Calif.  Clyne  v.  Benicia 
Water  Co.,  34  Pac.  714,  100  Cal.  310;  Flickinger  v.  Shaw,  ii 
L.  R.  A.  134,  87  Cal.  126,  ^2  A.  S.  R.  234,  25  Pac.  268;  Calif. 
Blackenship  v.  Whaley,  57  Pac.  79;  Calif.  Combs  v.  Slayton,  26 
Pac.  661;  Cal.  Hewitt  v.  San  Jacinto,  P.  V.  I.  Dist.,  56  Pac. 
893;  Iowa.  Ottumwa  R.  Co.  v.  McWilliams,  32  N.  W.  315. 
Contract  for  right-of-way  in  general,  over  a  farm,  enforced  as 
definite.  Warner  v.  Marshall,  75  N.  E.  582;  Colo.  McLure  v. 
Koen,  53  Pac.  1058;  Calif.  Standard  v.  Water  Co.,  19  Pac.  689, 
71  Cal.  399. 

A  water  right  acquired  for  the  irrigation  of  land  is  an  ap- 
purtenance to  the  land,  and  passes  with  a  conveyance  of  the 
realty  without  being  specifically  mentioned.  Wyo.  Frank  v. 
Hicks,  4  Wyo.  p.  502,  35  Pac.  475-1025;  Wyo.  Johnson  v.  Little 
Horse  Creek  Ir.  Co.,  79  Pac.  26,  70  R.  A.  344. 

"A  transfer  vests  in  the  transferee  all  the  actual  title  to  the 
thing  transferred  which  the  transferor  then  has,  unless .  a  dif- 
ferent intention  is  expressed  or  necessarily  implied."  Civil  Code, 
par.  935. 

The  interest  in  water  is  in  its  nature  permanent,  an  interest 
in  real  estate.  Calif.  Stanislaus  Water  Co.  v.  Bachman,  152  Cal. 
716,  93  Pac.  858,  15  L.  R.  A.  (N.  S.)  359;  Wis.  Inglis  v. 
Dahey,  116  N.  W.  857;  S.  D.  First  National  Bank  v.  Spear,  80 
N.  W.  166. 

"In  the  absence  of  fraud  or  mistake  the  function  of  ex- 
trinsic evidence  in  aid  of  a  contract  of  this  character  is  not  to 
supply  omissions  or  cure  defects  which  render  the  same  fatally 
uncertain  as  to  an  element  so  essential  as  the  names  of  the  con- 
tracting parties  whose  minds  must  meet,  and  the*  use  of  oral 
testimony  is  limited  by  the  general  rule  applicable  to  the  inter- 
pretation of  other  written  instruments."  S.  D.  Chambers  v. 
Roseland,   112  N.  W.   148. 

The  understanding  was  clear,  definite  and  certain.  Mr. 
Dorsett  was  making  an  absolute  present  transfer  of  the  strip 
through  his  farm.  In  three  years  he  was  to  be  benefited  either 
by  the  construction  of  the  trolley  line  in  his  vicinity  or  the  giving 
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to  him  of  125  miner's  inches  of  water  for  use  on  his  farm.  In 
the  event  the  trolley  was  not  built  he  was  to  have  this  water,  at 
the  end  of  three  years,  in  exchange  for  the  strip  of  land  conveyed. 
The  Traction  Company  got  his  land  absolutely,  and  was  to  give 
him  without  restriction  or  limitation  125  miner's  inches  of  water. 
The  testimony  shows  that  he  had  at  that  time  300  acres  of  land 
on  which  the  water  could  be  advantageously  used.  (Trans,  pp. 
133 *&  134)-  There  was  no  thought  in  the  mind  of  any  of  the 
parties  to  this  contract  of  limiting  either  the'  estate  conveyed  by 
the  warranty  deed  or  the  use  of  the  water.  At  Dorsett*s  farm,  in 
the  presence  of  a  notary,  the  parties  agreed  upon  the  simple  thing 
the>'  had  in  mind,  and  reduced  it  in  terse  terms  to  writing. 

The  contract  was  sufficiently  definite  as  to  the  place  of  de- 
livery of  the  water.  It  was  made  on  the  farm,  in  actual  presence 
of  the  surveyed  line  of  the  ditch  and  of  the  land  to  be  irrigated. 
There  was  the  proposed  ditch ;  here  was  the  land.  Dorsett  owned 
the  farm.  The  water  was  to  be  given  from  the  ditch.  Mr. 
Brenn  testified  that  the  water  was  to  be  taken  out  on  the  Dorsett 
farm  at  a  suitable  point.  This  was  the  understanding  of  all 
parties. 

The  particular  point  at  which  the  water  may  be  turned  out 
of  the  canal  is,  as  a  practical  matter,  immaterial.  Any  place  is  a 
suitable  place  if  the  Traction  Company  can  make  up  its  mind  to 
release  it.  Redwater  Land  and  Canal  Company  v.  Jones,  130 
N.  W.  p.  85   (S.  D.). 

(a)  This  not  a  service  contract,  (b)  It  is  enforcible  in 
equity  in  any  event  whether  a  servitude  or  an  interest  in  real 
property. 

Contracts  such  as  this  have  been  enforced  in  equity  at  least 
in  this  western  country  at  all  times. 

Courts  of  equity  are  frequently  called  upon  to  decree  the 
specific  performance  of  contracts  relative  to  the  delivery  of 
water.  Water  is  held  to  be  real  property  on  one  hand  and  on 
the  other  to  be  appurtenant  to  the  lands  on  which  it  is  to  be 
used,  and  a  decree  of  specific  performance  is  almost,  if  not  quite, 
as  final  in  such  a  case  as  it  would  be  were  the  subject  matter  a 
40-acre  tract.  We  asked  the  court  to  decree  to  the  plaintiff  the 
water.  The  incidentals  will  take  care  of  themselves.  Wiel  on 
Water  Rights,   3d   Ed.,   paragraph   655.   p.   730;   Calif.   Clyne   v. 
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Benecia  Water  Co.,  loo  Calif.  310,  34  Pac.  714,  supra;  Calif. 
Stanislaus  Water  Company  v.  Bachman,  152  Cal.  716,  93  Pac. 
858,  15  L.  R.  A.  (N.  S.)  359,  supra,  Leavitt  v.  La.  Irr.  Co., 
157  Calif.  82,  106  Pac.  404;  Wiel  on  Water  Rights,  3d  Ed.,  chajx- 
ter  57,  being  paragraphs  1338  to  1346;  Calif.  Perrine  v.  San 
Jacinto  Valley  Water  Co.,  4  Calif.  Appeal  376,  88  Pac.  293. 

"Personal  covenants  or  agreements  bestowing  benefits  and 
imposing  restrictions 'upon  the  use  of  land,  may  be  enforced  in 
equity."  (Purchase  of  water  right  by  irrigator).  Calif.  Hunt  v. 
Jones,  149  Cal.  297,  86  Pac.  688;  Colo.  Wyatt  v.  Larimer  & 
Weld  Irr.  Co.,  18  Colo.  298,  36  A.  S.  R.  280,  33  Pac.   144. 

The  rule  against  enforcing  contracts  requiring  continuous 
acts  in  modern  practice  has  many  exceptions. 

"While  the  prevailing  doctrine  is  as  stated  (against  decreeing 
performance  of  continuous  acts  requiring  protracted  supervision) 
the  modern  extension  of  equity  jurisprudence  has  developed  many 
exceptions  to  the  ^general  rule.  The  tendency  seems  now  to  be 
to  decree  specific  performance,  even  though  the  contract  does 
call  for  a  succession  of  acts,  where  the  remedy  at  law  is  clearly 
inadequate,  and  a  great  unjustice  would  be  done  if  the  contract: 
were  not  performed."  2  Am.  Eng.  Ency.;  Vol.  26,  p.  95;  Pom- 
eroy's  Equitable  Remedies,  Pars.  760  and  761 ;  36  Cyc.  p.  585 ; 
N.  J.  Wharton  v.  Stoutenburgh,  35th  N.  J.  Eq.,  p.  255,  in  par- 
ticular 277. 

"If  a  complaint  states  a  good  and  sufficient  contract  for  spe- 
cific performance,  a  demurrer  cannot  be  sustained  on  the  ground 
that  the  contract  is  one  the  supervising  of  the  performance  of 
which  the  court  cannot  undertake  because  of  difficulties.  The 
court  will  not  on  demurrer  undertake  to  decide  the  extent  to  which 
it  will  undertake  to  supervise  the  performance  of  the  contract.'' 
N.  Y.  Standard  F.  Co.  v.  Siegel  Cooper,  68  Am.  State  Reports, 
p.  749;  N.  Y.  Goddard  v.  American. Queen,  61  N.  Y.  S.,  p.  123; 
Jones  V.  Parker,  (Mass.)  40th  N.  E.,  p.  1044;  Cal.  Flickinger  v. 
Shaw,  II  L.  R.  A.  134,  25  Pac.  268,  supra;  Fed.  Castle  Creek 
Water  Company  v.  City  of  Aspen,  146  Federal,  8;  Va.  Grubbs 
v.  Starky,  20  S.  E.  784;  U.  S.  Sup.  Ct.  U.  P.  v.  Rock  Island,  163 
U.  S.,  p.  564,  41  Law  Edition,  p.  265;  Pom.,  Eq.  Rem.  No.  iii; 
la.  Burlington  v.  Water  Company,  53  N.  W.  246;  Mont.  Smith  v. 
28— Vol.   30,  S.  D. 
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Deniff,  24  Mont.  20,  81  A.  S.  R.  408;  La.  New  Orleans  v.  Board 
of  Education,  15  So.  161;  Lawrence  v.  Saratoga  R.  Co.,  36  Hun 
475;  Mich.  Blanchard  v.  Railway  Company,  31  Mich.  43;  Civil 
Code,  Par.  2341. 

The  right  to  the  water  forms  one  of  the  considerations  for 
this  land.     There  is  no  question  of  forfeiture. 

The  written  contract-  reads:  "As  a  further  and  necessary 
consideration,"  the  trolley  shall  be  built  or  'the  water  furnished. 
The  obligation  is  in  the  alternative.     Civil  Code,  11 29. 

There  is  no  question  of  forfeiture  here.  The  appellant  com- 
pany has  the  land  deeded,  elects  to  retain  it,  and  refuses  to  render 
the  stipulated  considerations,  or  either  of  Ihem. 

Appellant  having  received  the  full  benefit  of  the  contract,  is 
estopped  to  plead  ultra  vires.  10  Cyc.  pp.  1139,  1156  and  1158; 
Dak.'  Sioux  Falls  Bank  v.  First  National,  6  Dak.,  p.  113;  Dak. 
Neilsville  Bank  v.  Tuthill,  4  Dak.  295,  pp.  300-301 ;  N.  D.  Tourte- 
lat  V.  Wfaithed,  84  N.  W.,  p.  8,  p.  13;  N.  D.  Clark  v.  Olson,  83 
N.  W.,  pp.  525-6;  Wis.  BuUen  v.  Milwaukee  Trading  Co.,  85 
N.  W.  pp.  115-117;  Wis.  Eastman  v.  Parkinston,  113  N.  W.  p. 
649;  Wis.  Lewis  v.  Am.  Savings  &  Loan  Assn.,  39  L.  R.  A.,  p. 
567;  U.  S.  Eastern  B.  &  L.  Assn,  v.  Williamson,  47  L.  Ed.,  pp. 

735-741. 

This  corporation,  under  its  articles,  had  power  to  dispose  of 
any  of  its  properties.  Folio  222,  p.  74,  Appellant's  Brief,  Par. 
XL;  Chapter   107,  Laws  of  1903,  Par.  8,  Subd.  4. 

Appellant  is  estopped  by  retaining  the  benefits  of  this  contract 
to  plead  inadequacy  of  consideration.  Section  2345,  Civil  Code; 
Cal.  Meridian  Oil  Co.  v.  Dunham,  90  Pac,  p.  469;  Cal.  Nicholson 
V.  Tarpey,  70  Cal.  608,   12  Pac.   778. 

Accepted  consideration  is  deemed  adequate.  Pomeroy  Eq. 
Juris.  (3d  Ed.)  \'ol.  2,  Par.  926;  Waterman  on  Specific  Perfor- 
mance, Par.  181  and  182;  Am.  and  Eng.  Enc.  Law,  2d  Ed.,  Vol. 
2O,  pp.  26,  27  and  28;  36  Cyc,  p.  609. 

In  the  case  of  Phelan  v.  Neary,  (S.  D.)  117  N.  W.  145, 
an  attempt  had  been  made  to  enforce  an  executory  contract  unfair 
in  its  nature,  made  with  a  woman.  There  was  no  question  of 
estoppel  or  acceptance  of  consideration.  The  contract  was  in- 
valid, and  no  new  rule  is  stated  in  this  case.  S.  D.  Lathrop  v. 
Marble,  81  N.  W.  885;  X.  Y.  Woodcock  v.  Bennett,  ist  Cowan, 
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p.  711,  Syl.  Text,  p:  733;  U.  S.  Sup.  Ct.,  Eyre  v.  Potter,  14  L. 
Ed.,  p.  592  Text,  p.  600;  Cal.  Wait  v.  Kern  River  Co.,  106  Pac. 
98-102. 

So  far  as  appellant  is  concerned,  the  plea  is  one  of  ^ultra 
vires -and  appellant  is  estopped  by  accepting  the  benefits  of  the 
contract.  S.  D.  City  of  Mitchell  v.  Tel.  Co.,  127  N.  W.  584;  10 
Cyc.  pp.  1 1 56-7-8;  10  Cyc.  p.  1068;  10  Cyc.  p.  1164;  Minn.  State 
V.  Minnesota  Thresher  Mfg.  Co.,  40  Minn.  213,  41  N.  W.  1020,* 
3  L.  R.  A.  510. 

As  this  contract  provides  for  the  conveyance  of  a  water  right, 
an  interest  in  real  property,  it  cannot  be  held  personal.  Estates 
in-  real  property,  if  perpetual,  are  estates  of  inheritance.  Civil 
Code,  Par.  241. 

If  an  incorporeal  hereditament,  or  a  servitude,  it  has  still  an 
inheritable  character.  Wiel  on  Water  Rights,  3d  Ed.,  pp.  303 
and  304. 

"Where  by  the  construction  of  the  grant  it  fairly  appears 
that  it  was  the  intention  of  the  parties  to  create  or  reserve  an 
easement  appurtenant  to  the  grantor's  remaining  land  and  not 
merely  a  personal  right  for  the  life  of  the  grantor,  the  court  will 
give  effect  to  that  intention  no  matter  in  what  language  it  may  be 
expressed."  14  Cyc,  p.  1065 ;  Minn.  Lidgerding  v.  Zignego,  80 
N.  W.,  p.  360. 

**Words  of  inheritance  or  succession  are  not  requisite  to 
transfer  a  fee  in  real  property."  Civil  Code,  Sec.  934;  N.  J. 
L.  Hagerty  v.  Lee,  54  N.  J..L,  p.  580,  25  Atl.,  p.  319,  20  L.  R. 
A.,  p.  631 ;  Conn.  Chappell  v.  N.  Y.  N.  H.  R.  Co.,  17  L.  R.  A., 
p.  420,  la.  Teachout  v.  Capital  Lodge,  L  O.  O.  F.,  104  N.  W., 
p.  440:  ]Mich.  Lathrop  v.  Eisner,  93  Mich.,  p.  599,  53  N.  W.,  p. 
791 ;  N.  Y.  Borst  v.  Empire,  5  N.  Y.,  p.  33. 

McCOY,  P.  J.  Plaintiff;  by  his  last-amended  complaint,  in 
substance  alleged  that  on  and  prior  to  !May  29,  1905.  the  defendant 
had  surveyed  and  definitely  located  a  line  or  route  along  the 
Red  water  river  in  Butte  county  for  the  purpose  of  constructing  a 
canal  for  carrying  water  for  the  purpose  of  generating  electric 
power  and  light,  and  of  utilizing  the  electricity  in  the  operation  of 
a  trolley  or  electric  railway ;  that  for  more  than  a  half  mile  the 
said  line  or  route  for  canal  crossed  the  farm  and  lands  of  plain- 
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tiff;  that  at  said  time  the  defendant,  by  its  officers  and  agents 
agreed  with  plaintiff  that  defendant  would  build,  complete,  and 
operate  a  trolley  or  electric  line  of  railway  along  said  route  from 
Spearfis'h  to  Belle  Fourche,  and  extend  the  same  into  Lawrence 
county,  and  that,  if  said  trolley  line  had  been  so  constructed  ac- 
cording to  said  agreement,  it  would  have  been  of  great  use  and 
benefit  to  plaintiff,  and  enhanced  the  value  of  plaintiff's  lands ;  that 
on  the  29th  day  of  May,  1905,  plaintiff  and  defendants,  by  its 
duly  authorized  officers  and  agents,  entered  into  an  oral  contract 
whereby  plaintiff  deeded  to  defendant  a  strip  of  land  100  feet  in 
width  across  his  land  in  consideration  that  defendant  would  con- 
struct said  canal  and  build  and  operate  said  trolley  line  of  rail- 
road within  three  years,  and  that,  in  case  defendant  failed  to  so 
construct  and  build  said  canal  and  trolley  line  within  said  time, 
defendant  would  reconvey  said  strip  of  land  to  plaintiff,  or  that, 
in  case  of  the  completion  of  said  canal  by  defendant  and  the  fail- 
ure to  build  or  operate  said  railway  within  the  time  aforesaid, 
the  defendant  would  then  furnish  and  give  permanently  to  plain- 
tiff from  said  canal,  at  a  suitable  place  on  said  strip  of  land,  125 
miner's  inches  of  the  w^ater  thereof  free  of  cost  to  plaintiff  for 
use  on  'said  farm;  that,  in  pursuance  of  said  agreement,  plaintiff 
did  on  said  date,  in  writing,  deed  to  defendant  said  strip  of  land, 
which  deed  also  contained  the  provision  that,  in  case  said  defend- 
ant constructed  said  canal,  but  failed  to  construct  and  operate  said 
railwa}^  then  defendant  would  give  and  furnish  to  plaintiff  125 
miner's  inches  of  water  from  said  canal-  free  of  cost  to  plaintiff; 
that  defendant  has  constructed  said  canal  and  utilizes  the  same 
for  generating  electricity  for  light  and  power,  but  has  failed  to 
construct  or  operate  any  part  of  said  railway,  and  that  more  than 
three  years  have  elapsed  since  the  making  if  said  agreement,  and 
plaintiff  has  demanded  -said  water,  and  defendant  has  at 'all  times 
refused  to  give  or  furnish  125  miner's  inches  of  water,  or  any 
^nfi-  ♦Vi^^reof,  to  plaintiff;  that  defendant  took  possession  of  said 
d  recorded  the  same,  and  took  possession  of  said  strip  of 
deeded  to  it  by  plaintiff,  and  ever  since  his  been  and  now 
2  exclusive  possession,  use,  and  enjoyment  thereof,  and  is 
iveying  more  than  5,000  miner's  inches  if  water  through 
al  thereon.  Plaintiff,  among  other  things,  prayed  judg- 
'  defendant  specifically  perform  said  contract  and  agree- 
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merit  on  its  part,  and  that  defendant  be  required  to  give  and 
furnish  permanently  to  plaintiff  from  said  ditch  said  125  miner's 
inches  of  water,  and  that  plaintiffs  title  to  said  125  miner's  inches 
of  water,  and  the  right  to  use  the  same  permanently,  be  quieted, 
and  plaintiff  be  decreed  the  owner  thereof.  Defendant  demurred 
to  said  complaint  on  the  ground  that  the  same  did  not  contain 
facts  sufficient  to  constitute  a  cause  of  action,  which  demurrer 
plaintiff  demurred  on  the  ground  that  the  same  did  not  contain  a 
•sufficient  statement  of  fact  to  constitute  a  defense,  which  demur- 
rers were  sustained.  Trial  was  had  on  the  issues  presented  by  the 
remaining  portions  of  the  answer,  and  findings  and  judgment 
rendered  in  favor  of  plaintiff  requiring  defendant  to  give  and  fur- 
nish to  plaintiff  -said  125  miner's  inches  of  water.  EXefendant  ap- 
peals, alleging  various  errors. 

[1,2]  The  first  assignment  of  error  relates  to  the  overruling 
of  defendant's  demurred  to  plaintiff's  last  amended  complaint.  It  is 
contended  by  appellant,  first,  that  the  contract  set  out  in  the 
complaint  is  too  indefinite  and  uncertain  to  be  specifically  en- 
forced; second,  that  the  contract  requires  the  continuous  ex- 
ercise of  duties,  continuous  exercise  of  personal  service,  skill,  and 
judgment,  and  that  the  constant  supervision  thereof  by  a  court  of 
equity  to  enforce  its  decree;  and,  third,  that  the  said  contract  in- 
volves a  forfeiture.  We  are  of  the  opinion  the  demurrer  was 
properly  overruled.  The  plaintiff's  right  to  said  125  miner's  inches 
of  water  from  said  canal  is  in  the  nature  of  a  perpetual  easement 
and  is  sufficiently  described  according  to  the  allegations  of  the 
complaint.  The  right  to  this  amount  of  water  from  said  canal  is 
the  purchase  consideration  or  price  for  the  title  to  said  strip  of 
land  according  to  the  terms  of  the  contract. 

[3]  Under  the  allegations  of  the  complaint,  whether  the  con- 
tract was  in  writing  or  oral,  specific  performance  would  have  been 
proper,  because  there  had  been  such  part  performance  as  would 
justify  specific  performance  of  an  oral  contract.  Plaintiff  on  his 
part  has  performed  by  the  execution  and  delivery  of  the  deed  and 
surrendering  of  possession  of  the  strip  of  land.  Defendant  had 
performed  on  its  part  by  accepting  the  deed  and  taking  possession 
of  the  land,  constructing  the  canal  thereon,  and  conveying  the 
water  therein.  The  principle  involved  in  this  case  is  very  similar 
to  that  of  Lothrop  v.  Marble,  12  S.  D.   511,  81   N.  W.  855,  76 
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Am.  St.  Rep.  626;  section  131 1  Civil  Code.  It  will  be  observed 
that  this  assignment  of  error,  seeking  to  review  the  sufficiency  of 
said  contract  as  to  uncertaiftty  and  indefiniteness,  is  based  upon 
the  allegations  of  the  second  amended  complaint.  The  evidence 
and  findings  of  fact  are  not  questioned  by  this  assignment  of 
error,  which  is  based  solely  upon  the  allegations  of  the  com- 
plaint. 

[4]  Appellant  further  contends  that  said  contract  to  furnish 
water  to  respondent  for  irrigation  purposes  was  an  act  ultra  vires 
of  the  corporation,  and  therefore  a  nullity  and  void.  We  are  of  the 
opinion  this  contention  is  not  tenable.  "The  great  mass  of  judicial 
authority  seems  to  be  to  the  effect  that  when  a  private  corporation 
has  entered  into  a  contract  in  excess  of  its  granted  powers,  and 
has  received  the  fruit  or  benefits  of  the  contract,  and  an  action 
is  brought  against  it  to  enforce  the  obligation  on  its  part,  it  is 
estopped  from  setting  up  the  defense  that  it  had  no  power  to 
make  it.  The  principle  is  that  the  rule  requiring  good  faith  and 
fair  dealing  is  just  as  applicable  to  corporations  as  to  individuals, 
and  that  neither  can  involve  others  in  onerous  engagements,  and, 
with  the  consideration  of  the  contract  in  their  possession,  dis- 
avow their  acts  to  the  damage  and  discomfiture  of  others,  unless 
it  clearly  appears  that  there  has  been  an  absolute  want  of  capacity 
to  make  the  contract.  The  simplest  illustration  of  this  doctrine 
will  be  found  in  cases  where  the  corporation  has  acquired  money 
or  property  by  means  of  a  contract  in  excess  of  its  powers,  and 
then,  when  the  other  party  to  tlie  contract  seeks  to  enforce  against 
the  corix)ration  the  obligation  which  it  has  assumed  therein, 
pleads  that  it  had  no  power  to  enter  into  the  contract,  and  at  the 
same  time  keeps  the  money  or  the  property."  10  Cyc.  1157-1158. 
The  foregoing  language  of  the  learned  author  meets  with  our 
approval  as  being  directly  applicable  to  this  case.  Thompson, 
Com.  on  Corporations,  §§  8318-8321 ;  Sweeney  v.  United  Under- 
writers Co.,  137  N.  W.  379. 

Finding  no  error  in  the  record,  after  a  consideration  of  each 
and  every  assignment  of  error,  the  judgment  appealed  from  is 
affirmed. 
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KINDLES,  Respondent,  v.  BORDEWYK,  Appellant. 
(139  N.  W.  113.) 

1.  Sales  —  Sales     by     Auctioneer  —  Payment  —  "Secured     Bankable 

Notes." 

Where  defendant  agreed  with  plaintiff  to  sell  his  personal 
property  at  public  auction,  the  proceeds  to  be  in  cash  or  good, 
secured  bankable  notes,  the  phrase  "secured  bankable  notes" 
meant  commercial  paper  ini^mediately  convertible  into  cash,  and 
defendant  was  in  effect  authorized  only  to  accept  cash  for  the 
purchase  price,  and  his  acceptance  of  the  unpaid  notes  of  plain- 
tiff was  unauthorized  and  entitled^  iplalntiff  to  recover  from  de- 
fendant the  purchase  price. 

2.  Exemptions— Set-ofT   Against   Exemptions. 

Where  plaintiff  was  entitled  to  recover  from  defendant  the 
purchase  price  of  exempt  property,  defendant  cannot  defeat 
plaintiff's  recovery  by  setting  off  his  claims  en  notes  executed 
by  plaintiff,  since  the  exemption  attaches  to  plaintiff's  judgment 
•for  proceeds  of  exempt  property  as  well  as  to  the  property 
itself;  and  the  statute  relating  to  counterclaims  must  be  con- 
strued with  reference  to  exemption  statutes,  which  are  liberally 
construed. 

3.  Statutes— Exemptions — Liberal     Ck>nstruction — Counterclaims. 

Exemption  statutes  are  to  be  liberally  construed,  and  effect 
given  to  the  legislative  intent,  though  seemingly  contrary  to 
the  letter  of  the  statute  relating  to  counterclaims. 

(Opinion  filed  December  14,  1912.) 

Appeal  from  Circuit  Court,  Douglas  County.  Hon.  R.  B. 
Tripp,  Judge. 

Action  by  A.  J.  Rindles  against  J.  W.  Bordewyk,  for  pro- 
ceeds of  purchase  money  for  personal  property  sold  for  plaintiff 
by  defendant  at  public  auction.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Walker  &  Gtirley,   for  Appellant. 

We  take  it  that  the  rule  is  unquestioned  that  no  proof  can  be 
offered  or  received  of  matters  not  put  in  issue  by  the  pleadings. 
That  a  party  will  not  be  allowed  to  introduce  evidence  to  prove  a 
cause  of  action  different  from  the  one  set  out  in  the  complaint. 
That  "proofs  without  averments  and  averments  without  proof  are 
equally  unavailing."  Castle  v.  Persons,  117  Fed.  835-843;  Mc- 
Lauren  v.  Cronley,  90  N.  C.  50;  Richards  v.  Greene,  (Ariz.)  32 
Pac.  266;  31   Cyc,  680,  et  seq.  and  cases  cited. 
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Was  there  an  express  agreement  between  plaintiff  and  de- 
fendant whereby  defendant  agrees  to  sell  the  property  at  public 
sale  on  commission,  for  cash  or  secured  notes,  and  turn  over  the 
proceeds  to  the  plaintiff? 

Did  defendant  sell  said  property  and  receive  therefor  the 
sum  of  $233.00  cash,  which  he  has  refused  to  turn  over,  except 
the  sum  of  $17.00?  We  respectfully  contend  that  plaintiff  has 
utterly  failed  to  prove  either  of  these  propositions,  and  that 
therefore,  there  is  no  evidence  in  this  cause  to  support  the  de- 
cision of  the  court,  its  finding  of  a  contract,  and  the  judgment  for 
the  plaintiff. 

We  submit  to  the  court,  first:  "That  there  is  absolutely  no 
evidence  of  any  contract  between  the  plaintiff  and  defendant,  and 
the  evidence  shows  that  plaintiff  never  employed  defendant  to 
sell  the  property  in  question,  never  listed  it  with  defendant  for 
sale,  and  had  no  agreement  with  defendant  relative  to  the  sale 
of  the  property  whatever." 

The  testimony  of  the  plaintiff,  Rindles,  himself,  shows  that 
he  never  saw-  defendant  before  the  sale,  except  on  the  morning  of 
the  day  of  the  sale  when  he  asked  defendant  for  $2.00,  and  said 
he  would  repay,  him  after  the  sale ;  that  plaintiff  listed  his  prop- 
erty with  George  S.  Culver  for  sale,  and  whatever  contract  or 
agreement  he  had  with  any  person  relative  to  the  'selling  of  the 
personal  property  was,  necessarily,  with  George  S.  Culver.  But 
plaintiff  contends',  and  the  court  evidently  held  the  same  view, 
there  was  an  "implied  contract"  between  plaintiff  and  defendant. 

"If  the  declaration  be  upon  a  special  contract,  the  contract 
offered  in  evidence  must  correspond  in  substance  and  in  terms 
with  the  one  laid  in  the  declaration.  Variance  in  this  respect  is 
fatal,  if  insisted  upon.  So  a  party  who  bases  his  right  to  recover 
solely  upon  the  breach  of  a  special  contract  cannot  recover  upon 
proof  of  an  implied  one."  4  Cyc.  356;  Amacost  v.  Lindley, 
(Tnd.)  19  N.  E.  138;  Bartlett  v.  Pittsburgh  Ry.  Co.,  94  Ind. 
339;  Eyser  v.  Weissgerber,  2  Iowa,  463;  Mayer  v.  Ver  Buyck, 
(Neb.)  64  N.  W.  691;  Ornski  v.  Menger,  (Tex.)   39  S.  W.  288. 

Second.  The  evidence  discloses  the  facts  that,  not  only  was 
there  no  contriictual  relations  between  the  plaintiff  and  defendant, 
but  that  defendant  was  not  present  at  the  sale  and  had  nothing 
to  do  with  the  sale  or  delivery  of  the  property.    That  the  sale  was 
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run  under  the  direction  and  authority  of  the  Business  Men's 
League  of  Corsica,  South  Dakota.  (See  offer  of  proof  by  de- 
fendant). And  that  C.  Beukelman  acted  as  the  auctioneer  in 
charge  of  the  sale  and  George  S.  Culver,  the  person  with  whom 
the  plaintiff  by  his  own  testimony,  listed  the  property,  was  the 
clerk  at  the  place  of  the  sale,  who  made  the  memorandum  of 
sale,  and  supervised  the  delivery  of  the  property  to  the  pur- 
chaser. 

Third:  The  evidence  wholly  fails  to  support  the  allegation 
the  "defendant  received  the  sum  of  $233.00  cash,"  or  any  other 
sum  whatever.  Thp  evidence  without  controversy,  discloses  that 
after  the  sales  were  made,  memorandums  thereof  were  sent  to  the 
defendant  Bordewyk,  that  this  occurred  as  to  the  propery  in 
question;  that  after  the  sale  and  delivery  of  the  property  in 
ques-tion  to  Vis  &  Co.,  Markus,  member  of  that  firm,  went  to  the 
defendant  and  gave  him  the  notes  in  question  for  the  purpose  of 
offsetting  the  purchase  price,  and  that  he  never  gave  defendant 
any  other  thing  whatever  for  the  property  purchased  by  his  firm. 
As  this  action  is  one  upon  express  contract,  and  as  one  of  the 
essential  averments  of  the  complaint  is  that  defendant  received 
the  sum  of  $233.00  cash,  a  recovery  for  the  plaintiff  could  only 
be  had  upon  proof  of  this  fact. 

In  this  case  there  could  be  no  recovery  as  the  defendant  of- 
fered, before  the  trial  and  also  in  open  court,  to  turn  over  to  the 
plaintiff  everything  that  he  had  received  in  settlement  from  Vis 
&  Co.  for  the  property  purchased  by  them.  This  proposition  is 
sustained  by  the  following  authorities :  Rand  v.  Nesmith,  61  Me. 
Ill;  Belden  v.  Persons,  78  111.  449 ;  Frothingham  v.  Moore,  45  N. 
H.  545.;  Robinson  v.  Com  Exchange,  etc.,  i  Rob.  14;  Falton  v. 
Vesella,  27  R.  I.  177;  Deems  v.  Neel,  i  Nott  &  M.  210;  Richards 
V.   Budd,  76  Fed.  710. 

So  in  an  action  for  money  had  and  received,  a  recovery  can  be 
had  only  when  it  is  proven  that  money  has  been  received  by  the 
defendant  which  in  equity  plaintiff  is  entitled  to;  and  a  recovery 
cannot  be  had  when  the  proof  discloses  that  defendant  received 
something  other  than  money  or  its  equivalent.  Cannon  v.  Maull, 
(Conn.)  4  Harr.  223;  Knickerbocker  Ice  Co»  v.  Murphy,  59  111. 
App.  39;  Dana  v.  Barrett,  (Ky.)  3  J.  J.  Marsh,  6;  Fogg  v. 
Towle,  59  N.  H.   117;  Allen  v.   Brown,  51    Barb.  86;   Moyer  v. 
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Shoemaker,  5  Barb.  319;  Beardsley  v.  Root,  (X.  Y.)  6  Am.  Dec. 
386;  Baltimore,  etc.,  Ry.  Co.  v.  Burke,  47  S.'  E.  824  (Va.) ; 
McLachlin  v.  Evans,  (Eng.)  i  Y.  &  J.  380;  Beals  w  See,  (Pa.; 
49  Am.  Dec.   573;  Wilson  v.  George,   10  N.  H.  445. 

Setoff  or  counterclaim. 

A.  purchaser  at  auction  sale  may  set  off  against  the  auc- 
tioneer, suing  for  the  price,  a  debt  due  him  by  the  owner  of  the 
goods.  Cyc.  Vol.  4,  p.  1050;  Blum  v.  Torre,  S.  C.  Riley,  153; 
Coppin  V.  Craig,  2  E.  C.  L.  345. 

If,  in  the  case  at  bar,  the  purchaser  could  have  set  off  the 
debt  of  plaintiff,  Rindles,  in  a  suit  brought  for  the  purchase  price, 
the  clerk,  tc^  whom  these  obligations  have  been  set  over,  and  who, 
for  the  purposes  of  the  action,  stands  in  the  shoes  of  the  pur- 
chaser, can  certainly  use  them  as  a  set  off  or  defense.  The  right 
of  set  off  under  the  Code  is  given  by  -sections  126  and  127,  Code 
of  Civil  Procedure.  Can  this  right  be  defeated  by  the  provisions 
of  344  et  seq.,  Civil  Procedure,  relating  to  the  subject  of  ex- 
emptions? C3r  was  it  ever  contended  by  the  Legislature  that  the 
right  of  set  off  should  be  subordinate  to  and  liable  to  be  defeated 
by  the  statute  of  exemptions?  We  believe  not,  and  think  that  a 
careful  examination  of  the  statute  will  demonstrate  that  this 
construction  is  correct.  The  provisions  of  our  law  relating  to  set 
off  and  counterclaim  as  applied  to  this  case,  are,  substantially,  as 
follows :  Any  litigant  has  the  right  to  a  set  off  or  counterclaim 
in  an  action  arising  on  contract,  *  'any  other  cause  of  action  arising 
also  on  contract  and  existing  at  the  commencement  of  the  action.'* 
And  a  little  further  along  in  the  Code,  relating  to  judgments,  it 
provided  that  the  court  must  give  judgment  for  the  defendant  if 
he  establishes  his  counterclaim  in  an  amount  greater  than  claimed 
by  plaintiff  in  the  complaint.  Northwestern  Port  Huron  Co.  v. 
Iverson,  22  S.  D.  314,  s.  c.  133  A.  S.  R.  920;  McHard  v.  WilHams, 
8  S.  D.  381 ;  Laney  v.  Ingalls,  5  S.  D.  183;  Caldwell  v.  Ryan,  210 
Mo.  17;  Kepner  v.  Pierce,  5  Ohio  Cir.  Ct.  488,  affirmed  by  the 
Supreme  Court  in  44  N.  E.  1143;  Serhant  v.  Haker,  (Ohio)  76 
N.  E.  943.  See,  also,  Temple  v.  Scott,  3  Minn.  419;  Corbally  v. 
Hughes,  59  Ga.  493;  Lynn  v.  Stanley  Creek  Cotton  Mills,  (N. 
C.)  41  S.  E.  877;  Mallory  v.  Norton,  21  Barb.  424;  Knabb  v. 
Drake,  23  Pa.  State,  489. 


Digitized  by  VjOOQIC 


Dec,  1012]  KINDLES    v.    BORDEWYK.  443 

Nor  do  we  think  that  this  rule  is  overthrown  or  abrogated 
by  the  case  of  Long  v.  Collins,  decided  by  our  own  Supreme 
Court.  In  this  connection  we  wish  to  again  call  the  court's 
attention  to  section  310,  Subdiv.  2,  Code  Civil  Procedure,  which 
reads  as  follows:  "If  a  counterclaim  established  at  the  trial  ex- 
ceed the  plaintiff's  demand,  so  establishe  1,  judgment  for  the  de-  * 
fendant  must  be  given  for  the  excess;  and  the  court  may  grant  to 
the  defendant  any  affirmative  relief  to  which  he  may  be  entitled.' 

Section  ^26  Civil  Procedure,  whic|;i  provides  for  the  setting 
off  of  judgments,  is  as  follows:  ''Mutual  final  judgments  may  be 
set  off,  pro  tanto,  the  one  against  the  other,  by  the  court  upon 
proper  application  and  notice." 

It  will  be  noticed  that  the  section  relating  to  the  giving  of 
judgment  on  the  counterclaim  is  mandatory  on  the  court  in  case 
the  counterclaim  in  exces-s  of  plaintiff  claim  is  established,  for  the 
reading  is  "judgment  for  the  defendant  must  be  given,"  while 
the  matter  of  setting  off  judgments  is  somewhat  discretionary  with 
the  court,  and  this  section  does  not  change  the  old  equitable  rule 
of  the  setting  off  of  judgments  in  chancery.  See  Cleveland  v. 
McCanna,  7  X.  D.  455;  Long  v.  Collins,  15  S.  D.  262. 

What  is  the  rule  in  the  federal  courts?  The  Bankruptcy  act 
provides  that  a  creditor  of  the  bankrupt  can  set  off,  for  full  value, 
any  indebtednes  he  may  owe  the  bankrupt;  yet,  if  the  rule  laid 
down  in  this  case  is  law  the  bankrupt,  or  his  trustee,  could  sue  the 
debtor  and  recover  the  full  amount,  claiming  the  debt  as  **ex- 
empt  property"  and  the  creditor  could  then  take  his  pro  rata 
with  the  other  creditors. 

The  purpose  of  the  counter  claim  is  well  stated  by  this  court 
in  McHurd  v.  William,  8  S.  D.  381,  quoted  with  'approval '  in 
Minneapolis  Threshing  Machine  Co.  v.  Darnell,  13  S.  D.  at 
page  284. 

Surely,  if  the  very  purpose  of  the  statute  is  to  avoid  mulitipli- 
city  of  suits,  plaintiff's  ''defense"  of  exemptions  cannot  be  held  a 
valid  defense  to  defendant's  counterclaim,  for,  by  so  doing,  de- 
fendant would  be  put  to  the  necessity  if  maintaining  a  separate 
action  and  this  would  avoid  the  very  purpose  of  the  statute  and 
be  contrary   to  its   direct  and  explicit  language. 

The  sale  of  the  property  in  question  occurred,  we  believe,  on 
the  9th  of  January,  1909,  the  evidence  showed  that  plaintiff  was 
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fully  advised  by  defendant  as  to  just  what  had  been  received  by 
him  for  such  property  on  the  same  day,  yet  plaintiff,  did  not,  at 
that  time,  give  defendant  notice  that  the  property  sold  he  claimed 
as  his  exempt  property  and  also  claimed  the  proceeds  as  exempt. 
This  action  was  commenced  in  January,  about  the  20th  day,  yet 
a  careful  examination  of  the  complaint  fails  to"  disclose  that,  at 
that  time,  plaintiff  made  any  claim  that  the  property  sold  or  its 
proceeds  were  claimed  by  him  as  exempt. 

Plaintiff's  reply,  so  far  as  the  paragraph  setting  up  the  pur- 
ported defense  of  exemptions  to  which  defendant's  demurrer  is 
directed  is  bad  for  the  further  reason  that  the  exemption  claimed 
therein  by  plaintiff  is  not  an  absolute  but  an  elective  exemption. 
See  section  346,  Code  Civil  Procedure,  section  355  Code  Civil 
Procedure. 

Therefore,  as  he  has  failed  by  his  pleading  or  sworn  sched- 
ule accompanying  it  to  schedule  all  his  property  his  proposed 
defense  is  bad.     Coppage  v.  Gregg,   (Ind.)    27  N.  E.   570. 

E.  P.   Wanzer,  for  Respondent. 

The  action  is  based  on  sections  1487  to  1491,  inclusive,  of 
the  Civil  Code,  relating  to  "factors,"  and  I  contend  clearly  im- 
ports an  implied  contract.  It  is  not  necessary  to  consider  what 
would  have  resulted  if  the  complaint  had  been  attacked  by  a  mo- 
tion to  make  more  specific ;  but  it  is  certainly  sufficient  as  against 
the  objections  now  urged  and  is  supported  by  the  evidence.  It 
is  not  alleged  that  the  defendant  received  $233.00  cash  on  the 
sale  of   the   property    involved   as   argued   by   appellant. 

The  property  was  to  be  sold  "at  a  price  acceptable  to  plain- 
tiff, and  to  pay  over  the  proceeds  thereof  in  cash  or  good  bank- 
able notes;"  and  that  all  of  said  property  was  sold  for  cash,  that 
is,  the  defendant  was  in  a  position  to  demand  cash  or  secured 
bankable  notes.  He  did  not  have  to  accept  old  unsecured  past 
due  notes,  and  when  he  did  so  he  flagrantly  violated  the  terms  on 
which  the  property  in  question  was  received  for  sale.  The  undis- 
puted evidence  shows  the  terms  to  have  been : 

"Sums  of  less  than  $10.00  cash ;  $10.00  and  over  time  w'll 
be  allowed  to  Octol:)er  i,  1909,  on  secured  bankable  notes,  at  ten 
per  cent  interest." 

Under  section  1488,  Civil  Code,  the  defendant  was  bound  to 
obey  these  clearly  defined  terms  of  sale  and  had  no  right  whatever 
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to  deviate  therefrom  and  accept  in  payment  something  different. 

"Money  is  always  demandable  as  the  ordinary  means  of  pay- 
ment when  there  is  no  agreement  providing  for  payment  in  prop- 
erty, as  well  as  when  there  is  such  an  agreement,  but  no  tender 
by  the  debtor.  Farmers  L.  &  Trust  Co.  v.  Can.  &  St.  L.  Co., 
(Ind.)   L.  R.  A.  II,  740. 

In  this  case  there  was  no  tender  of  secured  -bankable  notes, 
and,  therefore,  the  plaintiff  had  a  perfect  right  to  sue  for  pay- 
ment in  cash. 

After  these  matters  were  fully  gone  over  and  it  was  apparent 
the  decision  of  the  court  was  adverse  to  the  defendant,  he  asked 
leave  to  amend  his  answer,  which  »was  granted,  and  he  then  set 
up  the  notes  before  mentioned  as  a  coutnerclaim,  this  was  the 
first  time  there  was  any  intimation  or  possibility  of  the  plaintiff 
being  deprived  of  his  right  to  the  exemption  allowed  the  head  of 
a  family  by  the  statutes  of  this  state  and  presents  the  only  ques- 
tion which  I  consider  is  now  before  the  court,  and  that  is :  Can  a 
counterclaim  be  maintained  in  this  state,  so  as  to  defeat  the  plain- 
tiff of  his  statutory   right  to  exemptions? 

The  question  of  the  right  of  a  party  to  set  off  a  judgment 
against  another  in  'such  a  manner  as  to  defeat  the  exemption 
laws,  k  fully  discussed  in  the  case  of  Cleveland  v.  McCanna, 
(N.  D.)   75  N.  W.  p.  908. 

Our  own  Supreme  Court  cites  this  North  Dakota  case  with 
approval  in  the  case  of  Long  v.  Collings,  88  N.  W.  p.  571. 

The  respondent  contends  that  the  statute  of  the  state  relating 
to  exemptions  and  the  law  as  defined  by  our  Supreme  Court, 
above  cited,  cannot  be  disregarded  and  violated  by  simply  taking 
a  roundabout  way  in  an  effort  to  evade  the  question. 

It  must  be  conceded  under  the  decisions  of  our  own  Supreme 
Court,  that  if  the  claim  of  the  respondent  had  been  reduced  to 
judgment  and  the  counterclaim  of  the  appellant  had  been  reduced 
to  judgment  and  the  appellant  then  attempted  to  set  off  his  judg- 
ment as  against  the  respondent's  judgment  and  the  respondent 
claimed  his  judgment  as  exempt,  the  appellant  could  not  succeed 
in  doing  so.  Now,  can  the  appellant  accomplish  exactly  the  same 
thing  by  pleading  it  as  a  counterclaim? 
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We  think  not.  The  fact  that  this  may  be  a  new  question 
or  a  new  way  of  raising  an  old  and  well  settled  principle,  is  of 
little  importance  in  reaching  a  conclusion  in  the  case. 

Our  contention  is  that  there  was  no  occasion  for  the  respond- 
ent to  claim  his  exemptions  until  the  case  had  reached  a  position 
where  it  became  apparent  that  unless  claimed,  it  might  be  forfeited 
and  as  the  issue  was  presented  by  a  counterclaim,  the  only  way 
to  meet  it  was  by  a  reply. 

It  was  not  at  all  necessary  to  set  out  the  individual  items  of 
property  owned  by  res^pondent,  it  was  alleged  that  he  did  not  own 
property  in  all,  including  the  property  sold  at  the  sale,  which  was 
of  the   value  of  $750.00. 

The  constitutional  provision,  the  exemption  law,  and  the 
statute  relating  to  counterclaims  must  be  construed  together.  In 
doing  this  so  as  to  give  the  Constitution  its  superior  force  and  the 
exemption  statute  the  favorable  operation  extended  to  those  laws, 
the  right  of  counterclaim  in  this  case  must  be  denied. 

This  view,  I  think,  is  in  line  with  the  great  weight  of  judicial 
authority.  In  Smith  v.  Sills,  126  Ind.  205,  25  N.  E.  881,  it  is 
adjudged  that  "In  an  action  on  a  promissory  note,  defendant 
pleaded,  by  way  of  set  off,  plaintiff's  indebtedness  to  him,  exceed- 
ing the  note  sued  on:  to  which  plaintiff  replied  that  he  was  a 
resident  householder  of  the  state,  and  had  less  property  than  the 
law  exempted  from  execution,  and  claimed  the  note  in  suit  as 
exempt.  Held,  in  demurrer,  that  the  reply  was  good.  A  debtor 
may  rightfully  claim  a  promissory  note  as  exempt  from  execu- 
tion, although  the  maker  holds  notes  or  judgments  against  him." 

To  the  same  effect  see,  Coffing  v.  Dungan,  6  Ind.  App.  386, 
33  N.  E.  815;  Id.  6  Ind.  App.  388,  33  X.  E.  816;  Puett  v.  Beard, 
86  Ind.  172)  44  Am.  Rep.  280;  Millington  v.  Laurer,  89  Iowa, 
322,  56  X.W.  533,  48  Am.  St.  Rep.  385 ;  Mulliken  v.  Winter,  63 
Ky.  (2  Duv.)  256;  Wagner  v.  North  Furniture  &  Carpet  Co.,  63 
Mo.  App.  206,  I  Mo.  App.  Rep.  756;  William  Deering^  &  Co.  v. 
Ruffner,  32  Xeb.,  845,  49  X.  W.  771,  29  Am.  St.  Rep.  473; 
Curlee  v.  Thomas,  74  X.  C.  51 ;  Pickrell  v.  Jerauld,  27  N.  E.  43, 
I  Ind.  App.  10,  50  Am.  St.  Rep.  192;  Caldwell  v.  Ryan,  79  S.  W. 
743;  23  Century  Dig.,  p.  166,  section  134  and  9  Decennial  Dig., 
p.   83,   section    113. 
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"Laws  exempting  property  from  execution  for  payment  of 
debts  must  be  liberally  construed."  52  Pac.  Rep.  yjT,  Junker  v. 
Hustes,  113  Ind.  524,   16  N.  E.  197. 

"It  is  well  settled  that  in  an  action  for  exempt  wages  or  any 
other  exempt  chose  in  action,  which  the  plaintiff  claims  as  ex- 
empt, the  defendant  cannot  defeat  a  recovery  to  the  full  amount 
by  pleadings  as  a  set  off  a  debt  due  him  from  the  plaintiff, '  though 
the  exemption  law  may  in  terms  exempt  only  from  execution  and 
attachment,  or  from  execution  merely."  12  Am.  &  Eng.  Ency. 
188;  Draffin  v.  Smith,  63  Ark.  83;  Smith  v.  Sills,  126  Ind.  205; 
Millington  v.  Lauer,  89  Iowa,  322,  56  N.  E.  W.  533;  State  v. 
Finn,  8  Mo.  App.  262',  Deering  v.  Ruffner,  32  Neb.  §45,  49  N. 
W.  771 ;  Curlee  v.  Thomas,  74  N.  C.  51 ;  Wil'son  v.  McElroy,  32 
Pa.  St.  82;  Collier  v.  Murphy,  90  Tenn.  300;  Howard  v.  Tandy, 
79  Tex.  450;  Beckman  v.  IVIanlove,  18  Cal.  388;  Treat  v.  Wil- 
son, 65  Kans.  729,  70  Pac.  Rep.  893;  Coppage  v.  Gregg,  i  Tnd. 
App.  112;  Butner  v.  Bowser,  104  Ind.  225;  Collett  v.  Jones,  7 
B,  Mon.  586  Ex  parte  Hunt,  62  Ala.  i;  Reynolds  v.  Haines,  83 
Iowa,  342;  Atkinson  v.  Pittman,  47  Ark.  464;  Stagg  v.  Piland, 
31  Tex.  Civ.  App.  245. 

HAXEY,  J.  The  learned  circuit  court  found  the  facts  to  be 
as  follows:  "(i)  That  a  short  time  prior  to  January  9,  1909,  the 
plaintiff  and  defendant  entered  into  an  implied  contract,  whereby 
the  defendant  undertook  and  agreed  to  sell  two  mares  and  one 
two-seated  buggy,  the  property  of  plaintiff,  for  him  at  public 
auction  for  a  commission  of  3  per  cent.,  the  same  to  be  sold  at  a 
price  acceptable  to  plaintiff  and  to  pay  over  the  proceeds  thereon 
in  cash  or  good,  secured,  bankable  notes.  (2)  That  on  the  9th 
day  of  January,  1909,  the  defendant  sold  all  of  said  property  at 
public  auction  at  said  town  of  Corsica,  to  one  De  Lang,  the  agent 
of  H.  Vis  &  Co.,  for  the  sum  of  $233,  and  thereupon  delivered  all 
of  said  property  to  said  purchaser.  (3)  That  subsequently  and  on 
the  same  day,  the  defendant  accepted  from  H.  Vis  &  Co.,  in  full 
payment  and  satisfaction  of  the  purchase  price  for  said  property 
two  certain  promissory  notes,  in  words  and  figures  as  follows, 
to-wit:  *  *  *  That  there  was  due  and  unpaid  on  said  notes 
and  owing  from  the  plaintiff  to  H.  Vis  &  Co.  at  the  time  of 
delivery  of  said  notes  to  defendant  the  sum  of  $247.  That  the  de- 
fendant accepted  said  notes  from  H.  Vis  &  Co.,  with  the  express 
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agreement  and  understanding  that  the  same  were  to  be  fully  paid 
and  satisfied  by  the  delivery  of  the  property  of  the  plaintiff  so 
purchased  by  H.  Vis  &  Co.  at  said  sale.  (4)  That  subsequently 
and  on  the  9th  day  of  January,  1909,  the  plaintiff  demanded  of 
the  defendant  settlement  for  said  property  in  payment  of  the 
amount,  for  which  the  property  sold,  less  his  commission,  in 
cash  or  good,  secured,  bankable  notes.  That  the  defendant  failed 
and  refused,  and  ever  since  has  failed  and  refused,  to  make  settle- 
ment with  the  plaintiff  or  pay  him  any  amount  on  account  thereof, 
except  that  on  said  9th  day  of  January,  1909,  he  gave  the  plaintiff 
two  checks,  one  for  $2  prior  to  said  sale,  and  one  for  $15  subse- 
quent to  said  sale,  on  which  was  indorsed,  'Advance  money  on 
sales.'  (5)  That  the  commissions  and  expenses  of  the  defendant' 
on  said  sale  amounts  to  $11.65.  (6)  That  on  the  9th  day  of  Jan- 
uary, 1909,  at  the  time  of  said  sale,  the  plaintiff  was  a  resident  of 
the  county  of  Douglas  and  state  of  South  Dakota  and  the  head  of 
a  family,  that  he  owned  no  real  estate,  and  that  on  that  date  he 
did  not  own  personal  property  which  in  the  aggregate,  including 
the  two  mares  and  surrey,  sold  at  said  sale,  was  of  the  value  to 
exceed  the  sum  o  $650." 

[i]  From  the  facts  so  found,  the  court  concluded  as  follows: 
"(i)  That  the  defendant  violated  the  terms  of  the  contract  be- 
tween himself  and  his  principal,  the  plaintiff  in  this  action,  when 
he  accepted  the  past-due  notes  of  plaintiff  as  a  compromise  settle- 
ment for. the  property  sold.  (2)  That  by  so  doing,  the  defendant 
became  personally  liable  to  the  plaintiff  for  the  amount  for  which 
the  property  sold,  less  his  commissions  and  expenses,  the  same 
as  though  said  property  had  been  sold  for  cash.  (3)  That  the 
defendant  is  not  entitled  to  recover  on  his  counterclaim  as  against 
plaintiff's  claim  for  exemptions.  (4)  That  the  plaintiff  is  en- 
titled to  judgment  against  the  defendant  in  the  sum  of  $204.35 
with  interest  at  7  per  cent,  from  January  9,  1909,  and  costs.'* 

The  only  question  requiring  consideration  is  whether  the 
facts  as  found  by  the  trial  court  justify  its  judgment;  such  facts 
being  within  the  pleadings  "and  clearly  sustained  by  the  evidence. 
The  phrase,  "secured  bankable  notes,"  as  employed  in  this  case, 
means  commercial  paper  immediately  convertible  into  cash.  There- 
fore the  defendant  was,  in  effect,  authorized  to  accept  only  cash 
from  the  purchaser  of  his  principars  property ;  he  was  legally  and 
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morally  bound  to  pay  his  principal  the  proceeds  of  the  sale  in 
cash;  and  the  plaintiff  was  under  no  obligations  to  accept  any 
other  consideration.  By  accepting  plaintiff's  notes  without  the 
plaintiff's  authority  or  consent,  the  defendant  disregarded  his 
duty.  If  he  did  so  for  the  purpose  of  defeating  the  plaintiff's 
lawful  exemptions  he  acted  in  bad  faith.  But  whatever  may  have 
been  his  motives,  his  position  is  the  same  as  though  he  had  sold 
the  property  for  cash  and  refused  to  pay  over  the  proceeds. 
Clearly,  then,  the  plaintiff's  cause  of  action — a  debt  of  $233,  less 
the  defendant's  commission  and  the  sums  received  by  the  plaintiff 
on  the  day  of  the  sale — was  established. 

[2,  3]  It  is  contended,  however,  that  the  amount  due  on  the 
plaintiff's  -  notes,  which  exceeded  the  amount  of  the  plaintiff's 
claim,  should  have  been  set  off  against  the  latter  and  the  de- 
fendant given  a  judgment  for  costs  and  disbursements.  The  con- 
tention is  untenable.  It  appears  from  the  decision  of  the  trial 
court  that  the  plaintiff's  property  was  exempt,  in  the  sense  that  it 
was  not  subject  to  sale  under  an  execution  issued  in  an  action 
^  founded  on  the  notes  described  in  the  defendant's  counterclaim. 
With  respect  to  such  claims,  the  plaintiff's  demand  represented 
the  proceeds  of  exempt  property.  "A  debtor's  right  to  exemption 
cannot  be  defeated  by  a  set-off  by  the  creditor.  To  subject  the 
debtor's  demand  to  the  creditor's  set-off  would  be  as  much  a 
legal  seizure  thereof  as  if  a  creditor  had  impounded  it  under 
process  of  garnishment  on  an  execution  or  attachment.  The 
legal  effect  would  be  the  same  in  either  case,  and  therefore  it 
cannot  be  allowed.  To  allow  a  set-off  against  a  judgment  for 
trespass  or  conversion  of  the  exempt  property,  or  against  an 
action  for  replevin  of  the  property,  would  be  a  particularly  in- 
excusable subversion  of  the  exemption  laws."  18  Cyc.  1463. 
What  could  be  a  more  'inexcusable  subversion  of  the  exemption 
laws"  than  to  allow  an  agent  to  deprive  his  principal  of  the  bene- 
fits of  such  laws  by  his  own  unauthorized  and  wrongful  conduct? 
This  court  has  held  that  a  judgment  for  conversion  of  property 
exempt  from  execution  cannot  be  liquidated  by  having  set  off 
against  it  another  judgment  held  by  defendant  as  plaintiff's 
creditor,  since  the  exemption  attaches  to  the  judgment  for  the 
proceeds  of  exempt  property  as  well  as  to  the  property  itself. 
29— Vol.    30,  S.  D. 
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Long  V.  Collins,  15  S.  D.  259,  88  N.  W.  571.  If  th€  plaintiff's 
claim  could  not  be  offset  by  the  defendant's,  if  both  were  in 
judgment,  it  should  not  be  in  this  action.  The  statute  relating  to 
counterclaims  must  be  construed  with  reference  to  the  exemption 
statutes,  which  are  to  be  liberally  construed,  and  effect  given  to 
the  legislative  intent,  though  seemingly  contrary  to  the  letter  of 
the  statute  relating  to  counterclaims. 

The  judgment  of  the  circuit   court  is   affirmed. 


CITY   OF  DEADWOOD,   Respondent,   v.    HURSH,   Appellant. 
(138  N.  W.  1 122.) 

1.  Appeal — Review — ^Directed  Verdict — Sufficiency  of  Evidence. 

Where  both  parties  moved  for  directed  verdict,  and  verdict 
was  directed  for  plaintiff,  the  decision  of  trial  judge  is  con- 
clusive on  appeal,  unless  against  clear  preponderance  of  evi- 
dence. 

2.  Nuisance— Prescriptive  Rlght^^Adverse  Possession — Common  liaw.- 

Under  Civ.  Code,  Sees.  2393,  2394,  declaring  an  obstruction 
to  a  public  street  to  be  a  nuslance,  and  Sec.  2399,  declaring 
that  no  lapse  of  time  can  legalize  a  public  nuisance,  20  years' 
maintenance  of  an  obstruction  In  a  public  street  will  not  ripen 
into  a  right.  The  rule  Is  also  well  established  regardless  of 
statutory  provisions,  that  a  public  nuisance  cannot  be  acquired 
by  prescription. 

3.  Nuisance — ^Equitable  Estoppel — ^Knowledge  of  Facts — Stairway. 

Where  defendant  maintained  a  public  nuisance  by  construct- 
ing and  using  for  many  years  an  areaway  and  stairway  to  his 
building,  which  obstructions  were  on  a  street,  which  occupancy 
in  defendant  and  his  grantors  was  known  to  him  and  them, 
through  their  muniments  of  title,  not  to  have  been  by  virtue 
of  any  right  or  title,  but  was  merely  permissive,  the  doctrine 
of  equitable  estoppel  has  no  application. 
(Opinion  filed  Dec.    14,   1912.     Rehearing  denied  Feb.   3,   1913.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  Wil- 
liam G.  Rice,  Judge. 

Action  by  the  City  of  Deadwood  against  Christopher  S. 
Hursh,  for  abatement  of  an  alleged  public  nuisance.  From  a 
judgment  for  plaintiff,  entered  upon  a  directed  verdict,  defendant 
appeals.     Affirmed. 

Hayes  &  Heffron,   for   Appellant. 

The  actual  manual  possession  of  this  area  in  controversy  and 
its  substantial  improvement  for  years  before  and  after  the  execu- 
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tion  of  such  deeds,  negatives  intention  on  the  part  of  such  grant- 
ors to  surrender  their  rights.  The  area  actually  withheld  and 
u-sed  by  appellant's  grantors  is  necessarily  excepted  from  the 
recognition  of  Gold  street  in  general  terms.  The  existence  of 
Gold  street  along  the  northerly  side  of  this  lot,  and  the  right  for 
at  least  32  years  in  the  lot  owners  to  the  possession  and  use  of 
the  small  area  in  controversy  appurtenant  to  the  building,  may 
co-exist   and    did    exist    without    conflict. 

The  owner  of  abutting  land,  by  deeds  of  conveyance  or  con- 
duct recognizing  the  street,  dedicates,  in  a  certain  sense;  more 
properly,  he  becomes  subject  to  an  estoppel  in  pais;  but  as  be- 
tween himself  and  the  public  the  effect  of  his .  acts  is  practically 
the  same. 

"An  offer  of  dedication  to  bind  the  dedicator  need  not  be 
accepted  by  the  city  or  county  or  other  public  authorities,  but 
may  be  accepted  by  the  general  public."     13  Cyc.  p.  465. 

"Acceptance  may  be  in  whole  or  in  part."     13  Cyc.  p.  472. 

"In  all  cases  the  dedication  must  be  understood  and  con- 
strued with  reference  to  the  objects  and  purposes  for  which  it 
was  made,  and  effect  given  to  the  dedication  to  the  full  extent  in- 
tended by  the  grantors."     13  Cyc.  p.  486. 

"Where  the  right  to  a  highway  depends  solely  upon  user  by 
the  public,  its  width  and  the  extent  of  the  servitude  imposed  on 
the  land  are  measured  and  determined  by  the  character  and  extent 
of  the  user,  for  the  easement  cannot  upon  principle  or  authority 
be  broader  than  the  user."  13  Cyc.  p.  488;  Wayne  County  Sav- 
ings Bank  v.  Stockwell,  84  Mich.  586,  48  N.  W.  174. 

In  this  case  no  estoppel  arises  by  feason  of  the  building  being 
placed  on  the  line  of  the  lot,  for  the  masonry  walls  of  the  area 
way  constructed  at  the  same  time  embraced  the  disputed  terri- 
tory. No  estoppel  arises  by  reason  of  the  descriptions  in  the 
deeds  recognizing  Gold  street,  for  the  area  was  then  withheld, 
it  could  not  have  been  the  intention  of  appellant's  grantors  to 
surrender  that  area,  and  that  area  has  never  been  accepted  or 
used  by  the  public  for  street  purposes.  The  possible  conjectural 
use  of  this  area  by  the  public  prior  to  1879  could  have  created  no 
prescriptive  rights  in  the  public,  w^as  less  than  20  years,  and  the 
highway  to  the  extent  of  the  area  in  controversy  has  certainly 
been  abandoned  for  thirty-two  years  last  past.    Under  all  the  cir- 
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cumstances  in  this  case  the  maintenance  of  a  sidewalk  in  years 
past  by  the  city  about  this  area  way,  allowing  space  for  the  same, 
equitably  estops  the  city  from  further  contention  herein.  City 
of  Watertown  v.  Troeh,    (S.  D.)    125  N.   W.   501. 

It  was  error  for  the  trial  court  to  direct  a  verdict  for  plain- 
tiff on  the  uncontroverted  evidence  submitted  by  plaintiff  show- 
ing 20  years  adverse  user  by  defendant  and  equitable  estoppel  of 
plaintiff   to   assert   claim    to   area   in   controversy. 

When  both  parties  move  for  a  directed  verdict  the  direction 
of  verdict  for  plaintiff,  if  unsupported  by  evidence,  is  reversible 
error;  if,  beyond  this,  the  evidence  submitted  by  plaintiff  actually  * 
supports  the  affirxnative  defenses  of  defendant's  answer,  there  is 
all  the  greater  reason  for  reversal. 

Appellant  concedes  at  the  outset  that  these  defenses  are  not 
by  the  present  weight  of  authority  ordinarily  available  against 
an  established  public  use,  where  the  original  trespass  was  wrong- 
ful; that  as  against  the  public  rights  in  a  highway,  a  trespass 
does  not  ripen  into  title  by  continuance;  but  so  many  exceptions 
are  recognized  to  the  rule  that  in  cases  such  as  this  at  bar,  the 
question  becomes  one  for  the  equitable  consideration  of  the  court. 

The  respondent  is  equitably  estopped  by  32  years  acquiescence 
in  the  enjoyment  and  use  of  this  means  of  ingress  and  egress,  to 
question  it.  The  owner  of  a  building  facing  on  a  public  street, 
has  rights  different  from  those  of  the  public  generally  in  the 
street  immediately  in  front  of  his  premises,  and  his  enjoyment  of 
those  rights  may  be  restricted  only  by  the  public  requirements. 
He  shares  with  the  public  in  the  use  of  the  street.  The  private 
and  public  rights  may  be  enjoyed  without  conflict.  The  volume 
of  public  travel  is  an  important  element  in  considering  attempted 
restriction  of  private  use.  Private  use  of  a  public  street  by  means 
of  steps  or  otherwise,  maintained  on  an  unfrequented  street,  may 
be  entirely  reasonable;  while  such  use  on  a  crowded  thorough- 
fare may  impede  public  travel.  There  is  no  evidence  in  this  record 
that  the  use  of  this  limited  territory  for  stairway  purposes  im- 
pedes in  any  way  the  use  of  the  street  for  travel..  While  the  com- 
plaint charges  interference,  the  evidence  of  plaintiff  fails  to 
disclose  it  even  by  inference.  It  is  not  shown  that  the  travel  along 
this  street  is  sufficient  to  necessitate  more  space  than  at  present 
used  by  the  public. 
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"While  a  municipal  corporation  does  not  own  and  cannot 
alienate  the  public  streets  or  places  and  no  mere  laches  on  its 
part  or  on  the  part  of  its  officers,  can  defeat  the  right  of  the  public 
thereto;  yet  there  may  grow  up,  in  consequence,  private  rights 
of  more  persuasive  force  in  the  particular  case  than  those  of  the 
public.  It  will  perhaps  be  found  that  cases  sometimes  arise  of 
such  a  character  that  justice  requires  that  an  equitable  estoppel 
shall  be  asserted  even  against  the  public;  there  is  no  danger  in 
recognizing  such  a  principle  of  an  estoppel  in  pais  a3  applicable 
^  to  exceptional  cases,  since  this  leaves  the  courts  to  decide  the 
question,  not  by  the  mere  lapse  of  time,  but  upon  all  the  circum- 
stances of  the  case,  and  to  hold  the  public  estopped  or  not,  as 
right  and  justice  may  require.     Dillon  on  Municipal  Corporations, 

675- 

Under  repeated  decisions  in  this  state  the  owner  of  a  lot 
abutting  on  a  public  street  owns  the  fee  to  the  center  of  the 
highway.  Appellant  then  owns  the  fee  to  the  center  of  Gold 
street,  and  the  fee  is  not  burdened  with  the  right  of  way  of  the 
public  beyond  the  territory  actually  used. 

If  the  grantors  of  appellant  by  their  deed  or  othenvise  dedi- 
cated this  territory  to  the  public,  only  the  portion  accepted  and 
utilized  would  constitute  a  street.  Bell  v.  City  of  Burlington, 
(la.)  27  N.  W.  245;  Gregory  v.  Knight,  (Mich.)  14  N.  W.  Zoo» 
50  Mich.  61-64;  Colman  v.  Flint  &  P..  M.  R.  Co.  (Mich.)  31 
X.  W.  47;  City  of  Big  Rapids  v.  Comstock,  (Mich.)  31  N.  VV. 
811;  Paine  Lumber  Co.  v.  Oshkosh,  61  X.  W.  11 10,  89  Wis.  449. 

The  public  may  be  estopped  by  long  acquiescence,  or  under 
circumstances  rendering  it  inequitable  to  disturb  existing  condi- 
tions.. Oliver  v.  Synharst,  (Ore.)  86  Pac.  376,  7th  L.  R.  A.  (N. 
S.)  243,  and  cases  cited;  Orr  v.  O'Brien,  jy  Iowa,  253,  14  A.  S, 
R.  278,  42  X.  W.  183;  Callett  v.  Vanderburgh  County,  (Ind.)  4 
L.  R.  A.  321. 

A  town  will  be  enjoined  from  interfering  with  steps  placed 
upon  the  sidewalk  by  a  particular  individual  to  afford  a  necessary 
access  to  his  abutting  building,  where  they  do  not  unreasonably  or- 
materialiy  interfere  with  the  public  use  of  the  walk,  and  the 
presence  of  such  steps  upon  the  walk  is  usual  and  customary 
within  the  municipality.  A  prescriptive  right  may  be  secured  to 
maintain  steps   upon  a   sidewalk  which   are   necessary   to   furnish 
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access  to  abutting  buildings.  Pickerell  v.  City  of  Carlisle,  (Ky.) 
121  S.  W.  1029,  24  L.  R.  A.  (N.  S.)  193;  Com.  ex  reL  Elkins 
V.  First  Xat.  Bank.,  207  Pa.  255,  56  Atl.  437 ;  Elliott  on  Roads  & 
Streets,    ist   Ed.,  pp.   291-292. 

Normatv  T.  Mason,   City   Attorney,   for  Respondent. 

Appellant  erroneously  assumes  that  this  was  an  action  in 
ejectment,  and  the  plaintiff  must,  therefore,  recover  upon  the 
strenq;th  of  its  own  title. 

In  reality,  however,  it  is  an  action  to  abate  a  public  nuisance. 
The  plaintiff  instead  of  alleging  in  itself  ownership  of  a  public 
highway,  ouster  therefrom,  and  prayer  for  possession,  alleges  the 
defendant's  ownership  of  Lot  16  in  question,  that  he  maintains  as 
a  part  of  the  building  situate  on  said  lot  a  stairway  extending 
from  the  ground  on  the  outside  of  said  building,  which  is  built  and 
maintained  on  and  in  a  portion  of  Gold  street,  which  is  one  of  the 
public  highways  of  the  City  of  Deadwood,  and  that  the  said  stair- 
way deprives  the  public  of  a  portion  of  the  ♦street  covered  thereby, 
interferes  with  public  travel,  and  constitutes  a  continuing  trespass  ; 
praying  for  possession  "and  that  the  said  stairway  be  decreed  to 
be   removed   and  the  nuisance  thereby  created   abated,"   etc. 

The  action  is  brought  under  the  Revised  Civil  Code,  section 
2400,  Sub.  2;  "the  remedies  against  a  public  nuisance  are,  (i)  In- 
dictjnent,   (2)   A  Civil  action,  or,    (3)    Abatement.'' 

A  civil  action  lies  in  -behalf  of  a  municipal  corporation.  Town 
of  Britton  v.  Guy,  17  S.  D.  588. 

The  deed  under  which  defendant  and  appellant  claims  con- 
tains a  fuller  description  than  that  set  out  in  appellant's  brief;  it 
conveys  a  parcel  of  land  "situated  in  the  City  of  Deadwood  on  the 
westerly  side  of  Main  street  and  fronting  25  feet  thereon,  and 
extending  back  an  even  width  a  distance  of  100  feet  along  the 
southerly  side  of  Gold  street  to  the  alley  in  the  rear  of  Block  3; 
said  premises  being  described  on  the  official  map  of  said  City  com- 
piled by  P.  L.  Rogers  as  Lot  No.  16  in  Block  No.  3,  and  being 
known  as  the  Nye  property  on  Main  street.'*  (Trans.,  p.  33). 

So,  in  an  earlier  deed  in  defendant's  chain  of  title,  which 
was  executed  in  July,  1885,  the  premises  are  not  only  described 
as  situated  at  the  corner  of  Gold  and  Main  street,  being  25  feet 
in  width  on  Main  street  and  100  feet  in  length  on  Gold  street,  but 
they  are  described  by  number  as  Lot   16,  and  further  described. 
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"Said  lot  being  occupied  fully  by  Nye's  opera  house,  25  feet  by 
100  feet  square." 

A  still  earlier  deed  in  defendant's  chain  of  title  describes 
the  premises  by  lot  and  block,  Lot  16,  Block  3,  situated  on  the 
corner  of  Main  and  Gold  streets,  giving  the  dimensions  on  each 
street  as  above,  and  adds  "being  the  premises  conveyed  to  Leonora 
E.  Nye  by  Myron  C.  Thumb  et  al.,  February  24,  1879.  (Trans., 
p.  41). 

There  can  be  no  question  from  these  deeds  of  the  intent  of  the 
grantors.  It  is  much  more  clearly  expressed  than  in  the  Case  of 
City  of  Watertown  v.  Troeh,  125  N.  W.  Rep.  503,  in  which  this 
court  held  that  there  was  a  dedication. 

Further,  however,  the  defendant  himself  holds  his  title  under 
a  deed  expressly  stating  "Said  premises  being  described  on  the 
official  map  of  said  city  compiled  by  P.  L.  Rogers  as  Lot  No.  16 
in  Block  No.  3."      (Trans.,  p.  33). 

Surveyor  Peck  testified  that  the  brick  building  was  practically 
in  position  on  Lot  16,  Block  3,  according  to  P.  L.  Rogers'  of- 
ficial plat  'of  the  City  of  E^eadwood,  and  that  with  reference  to 
that  plat  the  stairway  projects  into  Main  street  something  like 
three  feet.     (Appellant's  brief,  p.   8). 

"Where  an  owner  sells  with  reference  to  a  map  of  a  city, 
or  town,  he  thereby  dedicates  the  streets  and  alleys  to  the  use  of 
the  public."     13  Cyc.  455. 

And,  furthermore,  in  such  a  case  no  acceptance  is  necessary 
to  bind  him. 

According  to  the  great  weight  of  authority,  if  the  owner  of 
land  has  laid  it  off  into  lots  and  blocks  with  streets  and  alleys 
intersecting  it,  and  sells  lots  with  reference  to  a  map  or  plat  in 
which  the  land  is  so  laid  oflF,  and  he  sells  lots  with  reference  to 
such  map,  he  will  be  held  to  have  made  an  irrevocable  dedication 
of  the  designed  streets  and  alleys.  So  far  as  he  is  concerned, 
no  acceptance  is  necessary  to  bind  him  other  than  the  mere  pur- 
chase of  his  lots,  which  some  courts  have  construed  as  an  ac- 
ceptance on  the  part  of  the  public."     13  Cyc.  463. 

"If  a  street  is  dedicated  by  the  platting  of  land  into  blocks 
and  lots  intersected  by  streets  and  the  sale  of  lots  with  reference 
to  the  plat,  the  width  of  the  street  is  that  fixed  by  the  plat  or  map, 
and  the  failure  to  open  and  improve  the  street  for  its  whole  width 
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does  not  operate  as  an  abandonment  of  the  part  not  opened  and 
improved/'     13  Cyc.  488. 

The  very  fact  that  at  the  time  these  conveyances  were  exe- 
cuted, the  defendant  and  his  grantors  were  actually  using  the 
stairways  is  evidence  in  favor  of  plaintiff  instead  of  in  favor  ot 
defendant;  for  if  at  that  time  the  defendant  and  his  grantors 
claimed  any  right  to  the  stairway,  it  would  have  been  included  in 
the  terms  of  the  conveyances,  instead  of  excluded  therefrom  in 
terms  so  clear  that  they  could  neither  be  ignored  nor  misconstrued. 

Defendant's  plea  of  the  statute  of  Limitations. 

This  plea  is  not  sustained  for  two  reasons. 

First.  A  prescriptive  right  can  only  be  acquired,  even  under 
the  twenty  year  statute,  by  one  in  occupation  "under  a  claim  of 
title  exclusive  of  any  ot^ier  right."  Rev.  C.  C.  P.,  Sec.  49;  i 
Enc.    Law,    pp.    795-6-7,    and    notes. 

Here  the  defendant's  own  muniments  of  title  'affirmatively 
show  not  only  that  he  had  no  claimi  of  title  to  the  stairway,  but 
also  the  very  conveyance  under  which  he  himself  claims  operates 
as  a  fresh  dedication  to  the  public  of  Gold  street  "as  described 
on  the  official  map  of  the  City  of  Deadwood,"  the  lot  "extending 
back  an  even  width  a  distance  of  lOO  feet  along  the  southerly 
side  of  Gold  street."     (Trans.,  p.  33). 

Even  in  the  absence  of  such  affirmative  showing,  the  pre- 
sumption was  in  favor  of  the  city. 

"In  every  action  for  the  recovery  of  real  property  or  the 
possession  thereof,  the  person  establishing  a  legal  title  to  the 
premises  shall  be  presumed  to  have  been  possessed  thereof  within 
the  tirne  required  by  law,  and  the  occupation  of  such  premises 
by  any  other  person  shall  be  deemed  to  have  been  under  and  in 
subordination  to  the  legal  title,  unless  it  appear  that  such  premises 
have  be-en  held  and  possessed  adversely  to  such  legal  title  for 
twenty  years  before  the  commencement  of  such  action."  Rev.  C, 
C.  P.,  Sec.  46. 

A  permissive  possession  is  insufficient  to  start  the  statute. 
I  Enc.  Law,  795-6-7. 

Second.  "No  lapse  of  time  can  legalize  a  public  nuisance 
amounting  to  an  actual  obstruction  of  public  right.  Rev.  Civ. 
Co.,  Sec.  2399. 
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A  public  nuisance  consists  in  unlawfully  doing  an  act  which 
interferes  with,  obstructs  or  tends  to  obstruct  any  public  park, 
square,  street  or  highway,  and  which  aifects  at  the  same  time  an 
entire  community  or  neighborhood  or  any  considerable  number 
of  persons.     Rev.  Civ.  Code,   Sees.  2393-2394. 

The  right  to  commit  a  public  nuisance  cannot  be  acquired  by 
prescription.  21  Enc.  Law,  p,  733;  Note,  53  L.  R.  A.,  pp.  898- 
901-903;  Vasalia  v.  Jacobs,  4  Pac.  433;  Bowen  v.  Wendt,  103 
Cal.   238,   37    Pac.    149. 

Defendant's  plea  of  estoppel: 

This  plea  is  likewise  not  sustained  for  two  reasons'. 

First.  Estoppel  is  based  upon  (i)  A  false  representation, 
(2)  Made  with  knowledge  of  the  facts,  (3)  To  a  party  who  was 
ignorant,  actually  and  permissibly,  of  the  truth  of  the  matter,  (4) 
With  intention  that  it  should  be  acted  upon,  and,  (5)  actually 
acted  upon.  Eickelberg  v.  Soper,  i  S.  D.  563;  11  Enc.  Law,  p. 
421-431-434. 

The  mere  statement  of  the  essentials  of  estoppel  is  sufficient 
to  show  the  unfounded  character  of  the  defendant's  plea. 

No  false  representation  on  the  part  of  the  city  officials  has 
been  shown. 

Nor  has  the  defendant  shown  that  he  acted  upon  any  belief, 
whether  induced  by  the  plaintiff  or  not,  that  he  had  a  right  to 
build  in  the  street. 

If  the  evidence  in  this  case  supports  a  plea  of  estoppel,  the 
same  plea  could  be  urged  against  any  licensor;  against  a  city 
which  had  actively  or  passively  allowed  a  street  to  be  partially 
obstructed  for  temporary  purposes;  and  any  nuisance  would 
speedily  become  lawful,  not  by  way  of  prescription  but  by  the 
shorter  way  of  estoppel. 

Second.  The  equities  are  against  defendant's  plea.  Unthank- 
ful for  favor  shown  in  the  past,  he  claims  a  vested  right  to  favor 
in  the  future.. 

But  conditions  have  changed.  A  new  stairway  has  been 
built  by  the  city  from  the  end  of  Ck)ld  street  up  to  William  street. 
(Appellant's  brief,  p.  11,  fol.  31).  Gold  street  itself  is  a  very 
narrow  thoroughfare,  only  21.7  feet  wide.  (Appellanf's  brief,  p. 
8,  fol.  24.)  The  stairway  complained  of  projects  three  feet  over 
the  sidewalk   (Appellant's  brief,  p.  8,  fol.  24),  leaving  a  passage- 
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way  for  pedestrians  of  but  22  or  -24  inches  (Appellant's  brief,  p 
10,  fol.  28),  and  for  both  teams  and  pedestrians  of  but  18.7  feet 
in  the  clear. 

The  defendant  is  not  conii-ned  to  this  stairway  to  obtain 
access  to  his  second  story.  It  was  not  there  when  the  building- 
was  first  constructed  in  1880,  but  is  a  subsequent  addition.  (Trans, 
p.  20).  Furthermore,  there  is  a  regular  stairway  constructed  in 
the  building  itself,  fronting  on  Gold  street.     (Trans.,  p.  23). 

Inasmuch  as  both  parties  moved  for  a  directed  verdict,  they 
thereby  submitted  kny  questions  of  fact  in  the  case  to  the  decision 
of  the -court.  Sundling  v.  Willey,  19  S.  D.  295;  Yankton  Co.  v. 
Ry.  Co.,  7  S.  D.  248. 

And  the  court's  decision  thereon  is  coiKlusive,  unless  it  be 
against  the  clear  preponderance  of  the  evidence.  Durand  v. 
Preston,  128  N.  W..129  (S.  D.)  ;  Ricker  v.  Scott,  13  S.  D.  108; 
Sands  v.  Cruickshank,  15  S.  D.  142;  Frischel  v.  Grosshouser,  24 
S.  D.   129. 

WHITING,  J.  In  the  city  of  Deadwood,  S.  D.,  there  is  a 
street  known  as  Main  street  running  north  and  south,  and  run- 
ning from  it  toward  the  west  is  a  narrow  street  known  as  Gold 
street.  On  the  south  side  of  Gold  street  and  west  side  of  Main 
street  there  is  standing  a  brick  building  belonging  to  the  defend- 
ant, the  north  and  east  walls  of  which  conform  to  the  lines  of  the 
said  streets.  On  the  north  side  of  this  building,  and  adjoining  a 
part  of  the  north  wall  of  same,  there  is  a  3-foot  areaway  extending 
from  the  sidewalk,  which  runs  along  the  north  side  of  said  build- 
ing, down  to  and  connecting  with  the  basement  of  such  building. 
Above  this  areaway  there  is  a  stairway  connecting  said  sidewalk 
with  the  second  story  of  this  building.  It  wall  thus  be  seen  that 
the  areaway  and  stairway  are  both  situated  in  and  upon  what 
would  be  a  part  of  said  Gold  street,  providing  the  south  boundary 
line  of  Gold  street  is  straight.  Plaintiff  brought  thi's  action,  claim- 
ing that  such  areaway  and  stairway  occupied  a  portion  of  such 
street,  and  were,  for  such  reason,  a  public  nuisance;  and,  in  its 
prayer  for  relief,  it  asked  for  the  abatement  of  such  nuisance. 
The  defendant  denied  that  Gold  street  ever  included  the  space 
occupied  by  such  areaway  and  stairway.  The  cause  was  tried  to 
the  court  and  jury.     At  the  close  of  all  of   the  testimony,  both 
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parties  moved  for  a  direction  of  verdict,  and  the  trial  court  di- 
rected a  verdict  in  favor  of  the  plaintiff.  It  is  from  the  judg- 
ment entered  upon  such  directed  verdict  that  this  appeal  is  taken. 

[i]  The  only  question  presented  for  our  determination  is 
whether  the  decision  of  the  trial  judge  in  directing  a  verdict  was 
against  the  clear  preponderance  of  the  evidence.  If  not,  it  must 
stand.  Durand  v.  Preston,  26  S.  D.  222,  128  N.  W.  129.  No 
useful  purpose  could  be  subserved  by  the  reproduction  of  the  evi- 
dence in  this  opinion.  We  think  such  evidence  fairly  proves  the 
following:  As  early  as  the  year  1877  there  was  a  public  street 
conforming  in  location  to  what  i's  now  Gold  street.  In  1879  a 
wooden  building  stood  where  defendant's  building  now  stands, 
and  the  street  along  the  north  side  thereof  was  in  use.  Defend- 
ant's title  to  the  land  upon  which  his  building  stands  is  derived 
through  a  chain  of  deeds,  not  one  of  which  describes  the  land 
occupied  by  the  areaway  and  stairway.  The  first  transfer  of  w-hich 
evidence  was  received  was  one  dated  February  24,  1879,  which 
conveyed  a  tract  25  feet  by  100  feet  in  size.  The  building  then 
upon  the  premises  burned  down  in  1879,  ^ind  the  present  building 
was  erected  in  1880,  and,  in  its  construction,  recognized  tlie  exis- 
tence of  Gold  street  adjoining  such  building.  The  areaway  was 
constructed  at.  the  time  the  present  building  was  erected.  The 
stairway  was  placed  over  such  areaway  in  1886.  Until  about  two 
years  prior  to  the  bringing  of  this  action,  Gold  street  extended 
only  to  an  alley  or  narrow  street  which  runs  north  and  south  at 
the  West  end  of  defendant's  lot.  At  that  time  the  city  acquired  a 
right  of  way  for  and  erected  a  stairway  connecting  the  west  end 
of  Gold  street  with  a  street  west  thereof. 

We  think  the  trial  court  warranted  in  finding  that,  prior  to 
the  erection  of  the  present  building,  there  was  an  established 
street  having  as  its  south  boundary  line  the  north  line  of  the  lot 
upon  which  this  building  stands,  which  lot  comprises  no  part  of 
the  space  occupied  by  the  areaway  and  stairway,  and  that  defend- 
ant never  received  through  his  chain  of  title  any  title  whatso- 
ever to  this  space  so  occupied  by  the  areaway  and  stairway.  But 
appellant  insists  that,  even  if  the  street  as  established  included 
such  space  now  claimed  by  the  street:  First,  the  defendant  has 
'acquired  the  right  to  use  said  space  through  20  years'  occupancy; 
second,  the  city  is  estopped  from  now  claiming  same. 
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[2]  The  obstruction  of  a  public  street  is,  under  the  provisions 
of  sections  2393-2394  of  the  Civil  Code,  a  public  nuisance.  Sec- 
tion 2399  of  such  Code  provides :  **Xo  lapse  of  time  can  legalize 
a  public  nuisance  amounting  to  an  actual  obstruction  of  public 
right."  The  areaway  and  stairway  constituted  such  an  obstruction. 
Regardless  of  statutory  provisions,  the  rule  is  well  established  that 
a  right  to  commit  a  public  nuisance  cannot  be  acquired  by  pre- 
scription. 29  Cyc.  1207.  See,  also,  notes  following  case  of  Ire- 
land V.  Bowman  in  17  Ann.  Cas.  at  page  789,  where  this  rule  and 
the  reasons  upon  which  it  is  founded  are  very  fully  discussed 
and  a  vast  number  of  cases  cited.  See,  especially,  cases  referred 
to  under   heading,   "Highways,   Streets,   etc.,"   on   page   791. 

[3]  It  certainly  needs  no  argument  to  show  that  the  equitable 
doctrine  of  est<^pel  has  no  application  to  the  facts  of  this  case. 
As  appears  from  the  muniments  of  title  under  which  defendant 
and  his  grantors  held  title  to  the  lot  upon  which  the  building 
rested,  they  all  had  notice  that  their  occupancy  of  the  space  taken 
by  the  areaway  and  stairway  was  not  by  virtue  of  any  right  or 
title,  but  was  merely  permissive.  They  were  not  misled.  They 
were  not  ignorant  of  the  true  facts. 

The  judgment  of  the  trial  court  is  affirmed. 


STATE    ex    rel.    HLNRICHS    et   al.,    Respondent,    v.    OLSON, 

Appellant. 
(139  N.  W.  109.) 

1.  MaiKlaunius — Officers   a»  Relators — ^Members   of  Board  of  Edaca- 

tion. 

Members  of  a  board  of  education  of  an  independent  school 
district,  without  showing  any  interest  personally  or  as  taxpayers 
or  citizens,  may  institute  mandamus  to  compel  treasurer  of  the 
board-  to  countersign  bonds  of  the  district;  it  is  not  necessary 
that  the  board  itself  institute  the  proceedings. 

2.  MaiuIamuH — Motion  to  QuaHh  Writ— Propriety  of— Answ^  Ftted. 

Code  Civ.  Proc,  Sec.  768,  providing  for  showing  cause 
in  mandamus  by  answer,  does  not  preclude  respondent  from  mov- 
ing to  quash  the  writ  on  ground  that  complaint  or  affidavit  does 
not  state  facts  authorizing  judgment  thereon,  as  a  motion  is  in 
the  nature  of  a  demurrer,  and  respondent  cannot  be  required  to 
answer  the  complaint  or  affidavit  where  its  sufficiency  is  chal- 
lenged, until  its  sufficiency  is  determined.     Held,  further,  that. 
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even  though  an  answer  has  been  filed  pursuant  to  the  Code,  de- 
fendant still  retained  the  right  to  move  to  quash  on  said  ground. 
8.     Election — Hchool  Bonds — Notice  of  Amount  and  Purpose. 

Where,  In  a  proceeding  by  an  Independent  school  district,  to 
hold  an  election  for  a  school  district  bond  issue,  the  affidavit 
in  mandamus  stated  that  the  ipresident  of  the  board  duly  issued 
ihis  proclamation  and  notice  in  which  there  was  set  forth  "the 
amount  of  said  bonds  proposed  to  be  issued,  ♦  ♦  ♦  aijd  the 
purpose  for  which  the  same  were  to  be  used,"  held,,  to  be  a 
compliance  with  Laws  1907,  ch.  135,  Sec.  195,  requiring  that 
in  such  proclamation  "the  amount  of  bonds  issued  and  the 
purpose"  to  be  stated. 

4.  Mandamus— Judgment  on  Writ  and  Answer,  Without  Evidence — 

Question  of  Law. 

Where  the  complaint  in  mandamus  alleged  facts  sufficient  to 
entitle  plaintiffs  to  a  peremptory  writ,  and  the  answer  does  not 
state  a  defense,  the  court  properly  determined  the  case  upon  the 
pleadings  as  a  question  of  law  upon  plaintiff's  motion  for  judg- 
ment upon  writ  and  answer,  without  taking  evidence. 

5.  Mandam u&— Pleading    Amount    of    Proposed    Bond»— Burd^i    of 

Proof. 
In  mandamus  to  compel  signature  of  treasurer  of  school  dis- 
trict to  its  bonds,  the  complaint  need  not  allege  that  the  amount 
of  proposed  bonds  is  within  constitutional  limit.  If  they  exceed 
that  limit,  the  burden  would  be  on  defendant  to  show  that  fact 
as  a  defense. 

6.  Pleading — Corporate  Existence— Denial  for  Want  of  Information. 

The  corporate  existence  of  any  domestic  corporation,  public  or 
private,  should  always  be  expressly  denied,  and  a  denial  upon 
information  and  belief  is  insufficient. 

Where,  in  mandamus  on  behalf  of  board  of  education  of  an 
independent  school  district,  defendant  alleged  by  answer  that  the 
territory  in  question  comprises  "the  independent  school  dis- 
trict," etc.,  the  allegation  was  equivalent  to  one  that  the  dis- 
trict was  a  corporation,  and  overcame  another  allegation  deny- 
ing, upon  information  and  belief,  corporate  existence. 

(Opinion  filed  December  14,  1912.) 

Appeal  from  Circuit  Court,  Brown  County.  Hbn.  Frank 
McNutTY,  Judge. 

M&ndamus  by  the  State  of  South  Dakota  on  the  relation  of 
John  G.  Hinrichs  and  others  against  C.  A.  Olson,  as  Treasurer 
of  the  Independent  School  District  of  the  Town  of  Claremont, 
of  the  Counties  of  Brown  and  Marshall.  From  a  judgment  for 
relators  upon  their  motion  for  judgment  on  writ  and  answer,  for 
a   peremptory   writ,   defendant    appeals.      Affirmed. 


Digitized  by  VjOOQIC 


462  STATE  ex  rel.  HINRICHS  et  al.,  v.  OLSON.  [30   S.   D. 

See,  for  opinion  of  the  court  on  motion  to  dismiss  appeal 
in  this  case,  139  X.  W.   112. 

L.  T.  Van  Slyke,  and  Byron  Abbott.,  for  Appellant. 

The  plaintiffs  show  no  right  to  maintain  this  action,  except 
the  allegation  that  they  are  members  of  the  school  board  of  the  in- 
dependent school  district  of  Claremont;  they  do  not  show  that 
either  of  the  plaintiffs  have  any  personal  interest  in  said  action; 
and  it  does  not  appear  that  either  of  these  parties  has  any  per- 
sonal interest  in  the  suit  either  as  a  taxpayer  or  as  a  citizen,  nor 
does  he  claim  any  personal  interest.  If  this  action  is  instituted 
in  behalf  of  the  public,  it  should  have  been  instituted  in  the 
name  of  the  school  district. 

In  support  of  the  second  objection,  appellant  calls  the  attention 
of  your  court  to  the  last  sentence  found  in  section  117,  chapter 
13s  of  the  Session,  Laws  of  South  Dakota  for  the  year  1907. 
which  reads  as  folows :  "All  actions  brought  by  or  again&t  such 
corporations  shall  be  in  the  name  of  the  board  of  education  of 

said  independent  district  of  the  county  of of  the 

state  of  South  Dakota."  This  section  of  the  statute  is  exclusive 
and  governs  the  question  as  to  w^ho  *should  be  parties  plaintiff  in 
this   action. 

Referring  to  the  third  objection:  The  statute  governing  the 
issuance  of  bonds  provides  that  the  notice  of  election  shall  state 
the  amount  of  the  proposed  bonds,  the  rate  of  interest,  and  tfiie 
date  of  maturity;  and  failure  to  include  these  questions  in  the  no- 
tice  is    fatal  to  the   election. 

"If  it  appears  that  the  conditions  upon  which  the  bonds  were 
to  be  issued,  have  not  been  complied  with,  their  issue  will  be 
enjoined  to  prevent  them  from  reaching  the  hands  of  innocent 
holders  for  value."  15  American  Ency.  Law,  1272;  Hansard  v. 
Green,  132  Am.  St.  Reports,  1107;  State  v.  School  District  No. 
I,  38  Pac.  462. 

Referring  to  the  fourth  objection:  Appellant's  answer  raises 
several  issues  which  were  ignored  by  the  court  in  its  judgment. 
Appellant  put  in  issue  the  very  existence  of  the  independent  school 
district  of  the  town  of  Claremont,  put  in  issue  the  allegation  that 
the  defendant  was  the  treasurer  of  the  independent  school  district 
of  Claremont,  and  put  in  issue  the  regularity  of  the  notice  of  elec- 
tion and  of  the  election  upon  which  the  proposed  issue  of  bonds 
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were  based.  By  the  answer,  issue  was  raised  a  second  time  upon 
the  quesion  of  the  corporate  existence  of  the  independent  school 
district  of  the  tcv^^n  of  Claremont.  The  independent  school  district 
of  the  town  of  Claremont  is  not  impleaded  as  a  corporation.  The 
allegation  of  its  corporate  existence  is  at  the  foundation  of  this 
proceeding.  Its  existence  was  put  in  issue  by  the  general  denial, 
and  put  in  issue  a  second  time  by  the  clause  in  the  last  paragraph 
of  the  answer.  This  paragraph  reads  as  follows:  "That  this 
defendant  has  no  knowledge  or  information  that  the  independent 
school  district  of  the  town  of  Claremont,  of  the  counties  of  Brown 
and  Marshall,  in  the  state  of  South  Dakota,  is  a  corporation,  suf- 
ficient to  form  a  belief,  and  therefore  denies  the  siame  and  remits 
plaintiffs  to  proof."  This  denial  raises  the  question  of  the  cor- 
porate existence  of  the  independent  school  district  of  the  town 
of  Claremont,  and  both  upon  information  and  belief  puts  the 
plaintiff  on  proof.  Cummings  v.  Lawrence  County,  46  N.  W.  R. 
182;  Cummings  v.  Lawrence  County,  50  N.  W.  R.  900. 

Referring  to  the  fifth  objection:  The  court  granted  to  re- 
lators judgment  upon  the  pleadings.  This  wajs  error.  Section 
767  of  the  Code  of  Civil  Procedure,  governing  the  practic^e  in 
manda!mus,  uses  the  following  language:  "The  writ  cannot  be 
granted  by  default.  The  case  must  be  heard. by  the  court  whether 
the  adverse  party  appears  or  not."  It  is  the  universal  rule  of  the 
courts  having  statutes  'similar  to  our  own  that  the  allegations  of 
the  petition  are  not  taken  as  true,  but  require  proof.  Jackson  v. 
Culbert,  66  Pac.  741;  Vermillion  v.  Ehglehardt,  no  N.  W.  736. 

Referring  to  the  sixth  objection:  It  was  incumbent  upon 
relators  to  allege  and  prove  that  the  proposed  indebtedness  was 
within  the  statutory  limit. 

Charles  M,  Stevens  and  G,  N.  Willimnson,  for  Respondents. 

Under  the  record  properly  before  this  court,  and  even  under 
the  record  presented  in  defendant's  brief,  he  is  not  in  a  position 
to  raise  any  question  under  his  first  specification  of  error.  All 
objections  to  the  alternative  writ,  under  our  statute,  must  be  by 
answer,  and  not  by  a  demurrer,  or  objections  on  motions. 

Section  768  of  the  Revised  Code  of  Civil  Pro.  provides  that 
the  party  on  whom  the  writ,  or  notice,  has  been  served,  shall  show 
cause  by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action.     In  this  respect  our  Code 
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differs  from  that  of  many  of  the  other  states.  When,  therefore, 
the  defendant  did  not  raise  any  objections  to  the  sufficiency  of  the 
writ  by  his  answer,  he  is  not  in  a  position  to  avail  himself  of  any 
imi>erfection  in  that  respect  at  any  stage  of  the  proceedings.  See, 
State  V.  Menzie,  17  S.  D.  535,  97  X.  W.  745. 

However,  the  action  was  properly  brought  in  the  name  of 
the  state  by  the  relators,  inasmuch  as  it  pertains  to  a  matter  of 
public  interest,  and  not  simply  a  private  concern.  State  v.  Lien, 
7  S.  D.  297,  68  N.  W.  748,  and  cases;  State  v.  Menzie,  17  S.  D. 
535»  97  N.  W.  745;  State  v.  Carey,  2  N.  D.  36,  49  N.  W.  164: 
26  Cyc.  396,  and  cases  in  notes. 

As  members  of  the  board  of  education  of  the  district,  a  duty 
rested  upon  the  relators  to  carry  out  the  will  of  the  electors,  and 
as  the  refusal  of  the  defendant  to  countersign  the  bonds  thwarted 
their  efforts  to  do  so,  they  were  entitled  to  maintain  the  action  as 
parties  in  interest.  26  Cyc.  395;  Cooperrider  v.  State,  46  Neb. 
84,  64  N.  W.  372. 

The  provision  of  section  177,  chapter  135  of  the  Laws  1907,  is 
not  applicable  to  this  proceeding.  Under  our  law,  the  remedy  by 
mandamus  is  a  special  proceeding,  and  not  a  civil  action.  State 
v.  Carey,  2  N.  D.  36,  49  N.  W.   164. 

Moreover,  it  is  indicated  as  a  special  proceeding  of  a  civil 
nature  in  our  Code.  Part  3,  Chaper  34,  Revised  Code  of  Civil 
Procedure,  page  988. 

The  position  of  defendant's  counsel  with  respect  to  the  im- 
perfection of  the  notice  of  election  as  alleged  in  the  writ  is 
clearly    untenable. 

Section  195  of  chapter  135,  as  found  on  page  267  of  the 
Session  Laws  of  1907,  provides  that  the  proclamation  of  the 
election  shall  name  '*the  amount  of  bonds  asked  for,  and  the 
purpose  for  which  they  are  to  be  used,"  and  does  not  require  that 
it  state  the  date  of  the  maturity  of  the  bonds,  or  the  rate  of  in- 
terest which  they  are  to  bear.  In  this  connection,  it  will  be  noted 
that  the  original  affidavit  which  is  made  a  part  of  the  writ, 
alleges  that  in  the  notice  and  proclamation  of  the  election,  "there 
was  set  forth  the  amount  of  said  bonds  proposed  to  be  issued  and 
asked  for,  and  the  purpose  for  which  the  same  were  to  be  used," 
and  thus  fully  complied  with  the  statute.  Fol.  6,  page  3,  of  appel- 
lant's brief. 
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Defendant  claims  that  the  corporate  existence  of  the  school 
district  was  put  in  issue  by  his  general  denial  and  by  his  specific 
denial  contained  in  the  last  paragraph  of  his  answer:  This  posi- 
tion is  clearly  untenable. 

Under  the  rules  of  pleading,  the  general  denial  would  have 
no  force  and  effect  in  view  of  the  attempted  specific  denial,  to 
which  allusion  is  made.  In  other  words,  his  contention  must  rest 
solely  upon  the  denial  of  the  school  district's  corporate  existence 
upon  information  and  belief. 

The  action  would  be  governed  by  the  rules  of  pleading  ap- 
plicable to  an  answer  in  an  action  at  law.  26  Cyc.  448-449,  notes 
^6  and  ^7  and  cases;  State  v.  Baushausen,  49  Neb.  358,  68  N. 
W.  950;  State  V.  Kellogg,  95  Wis.  672,  70  N.  W.  300. 

In  view  of  the  provisions  of  our  statute,  the  denial  of  the 
corporate  existence  of  a  school  district  upon  information  and 
belief  does  not  put  that  question  in  issue.  Rev.  Civ.  Code,  Sec. 
414;  Board  of  Education  v.  Prior,  11  S.  D.  292,  yj  N.  W.  106. 

Even  taking  the  record  as  presented  in  defendant's  brief, 
the  court  was  clearly  right  in  entering  judgment  upon  the  writ 
and  answer.  It  is  true  that  according  to  section  773  of  the  Code 
of  Civil  Procedure,  if  no  answer  be  made,  the  case  must  be  heard 
upon  the  papers  of  the  applicant,  but  this  section  also  further 
provides  that  if  the  answer  raises  only  questions  of  law,  or  puts 
in  issue  only  immaterial  statements  not  affecting  the  substantial 
rights  of  the  parties,  the  court  must  proceed  to  hear,  or  fix  a  day 
for  hearing,  the  argument  of  the  case.  The  language  of  this 
section  clearly  implies  that  where  the  answer  does  not  state  a 
defense  to  the  writ,  the  question  of  law  raised  thereby  should  be 
determined  upon  the  argument  of  the  case,  and  the  Supreme  Court 
of  this  state  has,  in  effect,  so  held.  Howard  v.  Huron,  5  S.  D. 
539,  59  N.  W.  833. 

The  provisions  of  the  California  Code  are  not  like  ours,  but 
even  under  their  Code  it  has  been  held  that  it  is  a  sufficient  hear- 
ing where  a  verified  complaint  was  filed,  and  no  answer  having 
been  served,  the  court  heard  the  matter  upon  the  complaint,  and 
ordered  the  writ  to  issue.  Pereriah  v.  Wallace,  129  Cal.  397; 
62  Pac.  61. 
30 — Vol.  30,  S.  D. 
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The  claim  that  it  was  incumbent  upon  the  relators  to  allege 
and  prove  that  the  proposed  indebtedness  was  within  the  statutory 
or  constitutional  limit,  is  without  merit.  If  the  proposed  issue  ex- 
ceeded either  the  statutbry  or  constitutional  limit  of  indebtedness, 
it  was  a  matter  of  defense,  and  should  have  been  set  up  in  the 
answer. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  in  a  mandamus  proceeding  against  the  defend- 
ant as  treasurer  of  the  independent  school  district  of  the  town  of 
Claremont,  of  the  counties  of  Brown  and  Marshall.  The  affidavit 
o^  the  relators  is  very  lengthy,  and  we  shall  only  attempt  to  give 
a  synopsis  of  the  same  in  this  opinion. 

It  is  stated  in  substance  in  the  affidavit  for  the  peremptory 
writ  of  mandamus  that  the  plaintiffs  are  the  duly  qualified  and 
acting  board  of  education  of  the  independent  school  district  of  the 
town  of  Claremont;  that  the  said  independent  school  district  is  a 
corporation  and  one  of  the  political  subdivisions  of  this  state; 
that  at  a  meeting  of  said  board  of  education  duly  and  regularly 
called  and  held  in  said  district  on  the  27th  day  of  March,  191 2, 
at  which  all  the  members  of  said  board  were  present,  a  resolution 
was  duly  passed  by  said  board  that  it  had  become  necessary 
in  order  to  raise  sufficient  funds  to  erect  a  suitable  school  build- 
ing for  said  district  to  borrow  the  sum  of  $9,500  by  issuing  and 
selling  the  bonds  of  said  district  for  that  amount;  and  that  the 
president  of  the  board  of  trustees  be  requested  to  call  an  election 
of  the  electors  of  said  school  district  on  the  9th  day  of  April,  1912, 
for  the  purpose  of  taking  the  sense  of  the  voters  of  said  district 
upon  the  question  of  issuing  bonds;  that  thereafter  the  said 
board  of  education  duly  requested  the  president  of  the  board  of 
trustees  to^  call  an  election  of  the  electors  upon  that  day  for  the 
purpose  set  forth  in  the  resolution  aforesaid,  and  in  pursuance 
thereof  the  president  of  said  board  of  trustees  duly  issued  a 
proclamation  and  notice  of  holding  of  said  election,  and  in  and  by 
the  terms  of  said  notice  and  proclamation  by  said  president  there 
was  set  forth  the  amount  of  said  bonds  propsed  to  be  issued 
and  asked  for,  and  the  purpose  for  which  the  same  were  to  be 
used;  that  said  proclamation  and  notice  was  duly  published  and 
posted  as  required  by  law ;  that  pursuant  to  said  notice  and  procla- 
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mation  an  election  of  the  electors  of  said  school  district  was  duly 

held  on  the  9th  day  of  April,  1912,  and  at  said  election  a  ma- 
jority of  the  votes  were  cast  in  favor  of  issuing  said  bonds;  that 
at  a  meeting  of  said  board  of  education  it  passed  a  resolution  that 
there  be  and  was  levied  annually  upon  the  taxable  property  of  said 
school  district  for  the  said  year  of  191 2,  and  each  succeeding  year 
thereafter  for  20  successive  years,  an  amount  necessary  to  pay 
the  interest  on  said  bonds  and  to  create  a  sinking  fund  to  pay  off 
the  same  at  maturity;  that  on  the  i6th  day  of  May,  1912,  at  a 
meeting  duly  called  by  said  board,  at  which  all  the  members  of 
the  board  were  present  and  acting,  a  resolution  was  passed  by 
said  board  that  the  bonds-  of  said  independent  school  district  in 
the  amount  aforesaid,  and  on  the  terms  and  conditions  specified 
in  the  resolutions  hereinbefore  set  forth,  be  executed  by  the  presi- 
dent of  said  board  of  education,  attested  by  the  clerk  thereof, 
and  countersigned  by  the  treasurer  of  said  board;  that  said  bonds, 
complying  in  all*  respects  with  said  resolution  hereinbefore  set 
forth,  have  been  duly  prepared,  executed,  and  signed  by  the  presi- 
dent of  said  board  and  by  the  clerk  thereof;  that  the  defendant, 
C.  A.  Ol'son,  is  the  treasurer  of  said  board,  and  as  such  treasuurer 
has  been  requested  to  countersign  said  bonds,  but  he  had  failed 
and  refused  to  countersign  the  same,  although  it  was  his  duty  so 
to  do  as  treasurer  of  said  board  of  'education,  and  by  reason  there- 
of said  board  of  education  is  unable  to  consummate  the  sale  of 
said  bonds  and  to  secure  the  money «to  be  raised  for  the  purpose 
hereinbefore  set  forth ;  that  the  relators  herein  have  no  other  plain, 
adequate,  or  speedy  remedy,  and  that  they  make  this  affidavit  for 
the  purpose  of  obtaining  from  the  court  its  writ  of  mandamus 
commanding  the  said  C.  A.  Olsen  to  countersign  said  bonds  as  the 
treasurer  of  said  board  of  eduucation  or  to  show  cause  before  this 
court  why  he  should  not  do  the  same.  The  affidavit  is  signed  by 
four  of  the  five  members  of  the  board  of  education  and  verified. 
Upon  the  day  named  in  the  alternative  writ,  the  defendant 
appeared  and  filed  an  answer  in  which  he  denied  the  allegations 
contained  in  the  affidavit  or  complaint  not  thereinafter  specifically 
admitted.  He  then  admitted  the  material  allegations  of  the  affi- 
davit as  to  proceedings  taken  by  the  board  and  the  electors  of  the 
school  district.  The  defendant  for  further  answer  alleged  that  a 
suit  was  instituted  by  parties  named  to  detach  certain  portions  ot 
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said  independent  school  district  and  attach  the  same  to  Clare- 
mont  School  District  No.  lo;  that  a  decision  was  made  adverse  to 
the  applicants;  and  that  an  appeal  has  been  taken  to  the  circuit 
court  from  the  decision  so  made,  and  that  the  same  is  still  pending 
in  the  circuit  court.  No  point  is  made  in  the  argument  by  either 
party  in  the  briefs  of  counsel  as  to  this  alleged  defense,  and  it  will 
not  be  necessary,  therefore,  to  further  consider  it  in  this  opinion. 
The  defendant  as  a  further  defense  alleges  that  no  notice  for  the 
sale  of  said  bonds  was  ever  published  or  given ;  that,  if  the  said 
school  district  and  its  said  officers  had  published  a  notice  calling 
for  bids,  the  said  bonds  would  have  sold  for  a  far  higher  price 
than  that  for  which  they  were  sold  to  the  said  Bank  of  Groton  as 
in  plaintiffs'  complaint  alleged;  that  the  proposed  sale  of  said 
bonds  to  said  Bank  of  Groton  was  not  made  in  good  faith  and 
after  due  notice  to  investors  in  corporate  securities.  The  de- 
fendant further  alleges  that  he  has  no  knowledge  or  information 
that  the  independent  school  district  of  the  town  of  Claremont  is 
a  corporation,  sufficient  to  form  a  belief,  and  therefore  denies  the 
•same  and  remits  the  plaintiffs  to  proof  thereof. 

It  is  further  stated  in  the  record  of  the  case  that  upon  return 
day  plaintiffs  and  respondents  made  the  following  motion,  to-wit: 
"The  relator  moves  the  court  for  a  judgment  upon  the  (alterna- 
tive) writ  of  mandamus  and  the  answer  of  the  defendants  herein, 
and  asks  the  court  to  issue  its  peremptory  writ  as  prayed  for,  not- 
withstanding the  answer,  on  the  groinid  that  the  answer  does  not 
state  facts  sufficient  to  constitute  any  defense  to  the  facts  'set  forth 
in  the  said  writ."  Defendant  thereupon  moved  the  court  to  quash 
the  alternative  writ  on  the  grounds,  in  substance,  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  in  that  the 
action  is  not  instituted  in  the  name  of  the  real  party  in  interest; 
that  it  fails  to  set  forth  conditions  authorizing  the  issuance  of 
bonds  of  an  independent  school  district;  that  it  fails  to  show  thar 
such  prelirninary  proceedings  have  been  taken  in  the  manner  of 
voting,  offering  for  sale,  and  effecting  the  sale  of  the  bonds  of  an 
independent  school  district;  that  the  notice  claimed  to  have  been 
given  of  the  alleged  election  was  insufficient  under  the  law  and 
fails  to  contain  the  necessary  statements  and  requirements  pro- 
vided by  law ;  and  that  there  are  no  sufficient  allegations  to  show 
that  the  alleged  bonds  could  be  legally  issued  and  made  a  charge 
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upon  the  property  of  said  district.  The  court  denied  the  defend- 
ant's motion  to  quash  the  writ  and  granted  the  relator's  motion, 
and  entered  judgment  in  favor  of  the  relators.  Thereupon  a  per- 
emptory writ  was  issued  on  said  judgment,  from  which  this  ap- 
peal  was  taken. 

[i]  The  contention  of  the  appellant  that  the  plaintiffs  show 
no  right  to  maintain  this  action  as  they  do  not  show  that  any  of 
the  plaintiffs  have  any  interest  in  said  action,  nor  does  it  appear 
that  any  one  of  these  parties .  is  personally  interested  in  the  suit 
either  as  a  taxpayer  or  a  citizen,  and  that  the  action  should  be 
instituted  in  the  name  of  the  school  district  as  a  corporation,  is  not 
tenable. 

[2]  It  is  contended  by  the  respondent  that  the  appellant  is 
not  in  a  position  to  raise  any  question  under  these  specifications 
for  the  reason  that  all  objections  to  an  alternative  writ  must  be  by 
answer  and  not  by  demurrer  or  by  objections  on  motions,  and 
calls  our  attention  to  section  768  of  the  Revised  Code  of  Civil 
PrcKedure  which  provides  that  the  party  on  whom  the  writ  or 
notice  has  been  served  shall  show  cause  by  answer  under  oath, 
made  in  the  same  manner  as  an  answer  to  a  complaint  in  a  civil 
action.  We  cannot  agree  with  the  counsel  for  the  respondent  in 
their  contention.  A  motion  to  quash  a  writ,  which  is  in  the  na- 
ture of  a  demurrer,  is  always  proper  on  the  part  of  the  defend- 
ant when  he  claims  that  the  complaint  or  affidavit  does  not  state 
facts  sufficient  to  authorize  the  court  to  enter  a  judgment  upon 
the  same,  as  a  party  cannot  be  required  to  answer  the  complaint 
or  affidavit  where  its  sufficiency  is  challenged  until  its  sufficiency 
is  determined  by  the  court.  .The  requirement  that  an  answer  to 
the  complaint  must  be  under  oath  and  made  on  the  return  day 
evidently  presupposes  a  complaint  or  affidavit  stating  sufficient 
facts  and  made  by  the  proper  parties. 

But  in  the  case  at  bar  it  will  be  observed  that  the  defendant* 
had  interposed  an  answer  under  oath  as  required  by  the  Code. 
We  are  of  the  opinion  that,  notwithstanding  the  fact  that  he  had 
filed  an  answer  in  compliance  with  the  provisions  of  the  Code  re- 
lating to  mandamus  proceedings,  he  still  retained  the  right  to 
move  to  quash  the  alternative  writ  on  the  groimd  that  it  did  not 
state  facts  sufficient  to  entitle  the  relators  to  a  peremptory  writ. 
We  are  of  the  opinion,  also,  that  the  action  was  instituted  by  the 
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proper  parties  for  the  reason  that  the  relators  constituted  the 
board  of  education  and  as  such  were  authorized  to  institute  the 
action  for  the  reason  that  the  act  of  the  defendant  in  refusing  to 
countersign  the  bonds  prevented  the  *said  board  froni  carrying 
into  effect  the  duties  devolving  upon  them  as  such  board  under 
the  proceedings  which  have  been  taken  by  the  board  and  electors 
for  the  issuance  of  said  bonds.  In  the  article  on  mandamus  in 
volume  13,  Enc.  of  IM.  &  Fr.,  on  page  627,  the  law  is  thus 
stated :  "Public  officers,  or  boards  of  officers,  are  proper  relators 
in  a  mandamus  proceeding  to  enforce  the  performance  of  acts 
falling  within  their  supervision,  or  which  are  necessary  conditions 
precedent  to  the  performance  of  their  own  duties" — citing  a  large 
number  of  cases.  To  the  same  effect  is  26  Cyc.  399.  The  case 
at  bar  clearly  comes  within  the  law  as  above  stated. 

[3]  It  is  further  contended  by  the  appellant  that  the  school 
district  failed  to  comply  with  the  statutes  relating  to  the  manner 
of  submitting  to  the  voters  the  question  of  bonding  the  district, 
but  there  is  clearly  no  merit  in  this  contention.  By  section  195,  c. 
135,  Laws  of  1907,  it  is  provided  that  *'in  the  proclamation  of 
<such  election  the  amount  of  bonds  issued  and  the  purpose  for 
which  they  are  to  be  used''  must  be  stated.  In  the  affidavit  it  is 
stated  that  **the  president  of  said  board  of  trustees  of  the  town  of 
Claremont  duly  issued  his  proclamation  and  notice  of  holding  said 
election,  *  *  *  and  in  and  by  the  terms  of  said  notice  and  procla- 
mation by  said  president  there  was  set  forth  the  amount  of  said 
bonds  proposed  to  be  issued,  and  asked  for,  and  the  purpose  for 
which  the  same  were  to  be  used."  It  will  thus  be  seen  that  the 
notice  published  strictly  complied  with  the  provisions  of  the 
state  'Statute. 

[4]  The  contention  of  the  appellant  that  the  court  erred  in 
granting  the  motion  of  the  respondent  without  taking  evidence  in 
the  case  is  not  tenable.  The  plaintiffs  in  their  affidavit  set  out 
facts  very  fully  as  to  the  various  proceedings  taken  by  the  board 
and  by  the  electors,  and  all  the  material  allegations  in  the  com- 
plaint were  specifically  admitted  by  the  defendant  in  his  answer; 
and  assuming  that  these  allegations  of  the  complaint  were  suffi- 
cient to  entitle  the  plaintiffs  to  the  peremptory  writ,  and  that  the 
defendants  did  not  state  facts  sufficient  to  constitute  a  defense, 
there  were  no  facts  to  be  tried  by  the  court,  and  hence  the  court 
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properly  detennined  the  case  upon  the  pleading^s  as  a  question  of 
law. 

[5]  As  to  the  contention  of  the  appellant  that  the  alternative 
writ  fails  to  set  forth  the  conditions  authorizing  the  issuance  of 
bonds  in  that  there  is  no  allegation  showing  that  the  amount  of 
the  proposed  bonds  is  within  the  statutory  limit,  it  is  only  neces- 
sary to  say  that  these  allegations  were  entirely  unnecessary  to 
constitute  a  part  of  the  plaintiff's  complaint.  If  the  amount  of 
the  bonds  was  in  fact  ip  excess  of  the  constitutional  limitation,  the 
burden  would  be  upon  the  defendant  to  show  that  fact,  as  it 
would  be  a  matter  of  defense  to  be  affirmatively  made  on  the  part 
of  the  defendant. 

[6, 7]  It  is  further  contended  that  there  were  questions  of 
fact  t9  be  tried  by  the  court  under  the  denial  in  the  answer  that 
the  independent  school  district  of  Claremont  was  a  corporation. 
This  contention  is  clearly  untenable.  In  our  opinion  the  return 
was  wholly  insufficient  to  raise  any  issue  as  to  the  corporate  ex- 
istence of  the  school  district  for  the  reason  that  the  corporate 
existence  of  any  domestic  corporation  should  always  be  expressly 
denied,  and  a  denial  upon  information  and  belief  as  to  the  cor- 
porate existence  of  a  domestic  corporation,  either  public  or  private, 
is  insufficient.  3  Enc.  of  L.  &  P.  1 293-1295.  The  allegation 
found  in  the  return  is  conclusive  against  the  appellant  upon  its 
face.  The  appellant  alleges  *'that  this  defendant  has  no  knowl- 
edge or  information  that  the  independent  sdiool  district  of  the 
town  of  Claremont,  in  the  counties  of  Brown  and  Marshall,  in 
the  state  of  South  Dakota,  is  a  corporation,  sufficient  to  form  a 
belief  ,and  therefore  denies  the  same  and  remits  plaintiffs  to  proof 
thereof."  As  will  be  seen,  the  defendant  alleges  that  the  territory 
in  question  comprises  "the  independent  school  district,"  etc.  An 
independent  school  district  is  a  corporation  under  the  provisions 
of  the  laws  of  this  state,  and  therefore  the  allegation  that  it  is 
an  independent  school  district  overcomes  any  allegation,  however 
direct  it  may  be,  that  such  district  is  not  a  corporation. 

The  judgment  of  the  circuit  court  directing  the  issuing  of  a 
peremptory  writ  is  a^rmed. 
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STATE   ex   rel.    HINRICHS   et   al.,   Respondents,   v.    OLSON, 

Appellant. 
(139  N.  W.  112.) 

1.  Appeal — ^Record — Necessity    of   Transcript — Dismissal    of    Appeal. 

Under  Code  Civ.  Proc,  Sec.  319,  concerning  making  up  of 
judgment  roll,  and  Laws  1911,  ch.  15,  relating  to  settlement  of 
bills  of  exceptions,  held,  that  a  party  appealing  only  from  the 
judgment  entered  on  the  pleadings  alone,  and  seeking  review  of 
certain  court  orders  entered  upon  motion^  necessarily  part  of 
judgment  roll,  and  no  evidence  'having  been  introduced  on  the 
trial,  and  the  affidavit  upon  which  the  order  of  this  court  to 
show  cause  and  also  the  motion  to  dismiss  appeal  showing  that 
an  appeal  was  in  fact  taken, — is  not  required  to  file  a  transcript 
nor  specifications  of  error  referring  to  the  pages  therein.  Held, 
further,  that  the  motion  to  dismiss  appeal  should  be  denied. 

2.  Appeal — ^Record— Judgment  Roll-— Transcript. 

Code  Civ.  Proc,  Sec.  319,  relating  to  judgment  roll  and  mak- 
ing up  of  same,  was  not  repealed  by  Laws  1911,  ch.  15,  relating 
to  settlement  of  bills  of  exceptions,  and  which  latter  act  requires, 
in  an  action  tried  by  court  or  by  jury,  that  a  transcript  of  evi- 
dence may  be  filed  but  the  judgment  roll  must  still  be  made  up 
and  filed  under  Sec.  319,  and,  while  it  need  not  be  included  in 
the  transcript,  the  latter  should  be  annexed  to  judgment  roll. 

3.  Appeal — ^Record — ^Reference  to  Pages  in  Transcript — Striking  out 

Specification  of  Errors. 

Where  a  transcript,  upon  a  record  not  involving  evidence  in  a 
bill  of  exceptions,  contains  many  motions  and  orders  not  neces- 
sarily included  in  either  the  transcript  or  the  judgment  roll, 
but  assignments  of  error  were  properly  filed  in  trial  court  be- 
fore the  record  was  forwarded,  and  also  set  out  in  appellant's 
brief,  they  cannot  properly  be  stricken  out. 

(Opinion  filed  December  14,  1912.) 

Appeal  from  Circuit  Court,  Brown  County.  Hon.  Frank 
McNuLTY,  Judge.* 

Mandamus  by  the  State  of  South  Dakota  on  the  relation  of 
John  G.  Hinrichs  and  others  against  C.  A.  Olson,  as  treasurer  of 
the  Independent  School  District  of  the  Town  of  Claremont,  of 
the  Counties  of  Brown  and  Marshall.  Peremptory  writ  issued, 
and  defendant  appeals.  On  motion  to  dismiss  appeal,  and  on  order 
to  show  cause  why  appeal  should  not  be  dismissed  and  why 
appellant's  assignments  of  error  should  not  be  stricken  from  the 
record  and  from  his  brief.  Motion  to  dismiss  appeal  denied,  and 
order  to  show  cause  dismissed. 
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See,  for  Opinion  of  the  Court  on  the  merits  of  this  appeal, 
139  N.  W.   109. 

L.   T.   Van  Slyke,  and  Byron  Abbott,   for  Appellant. 
Charles  M.  Stevens,  and  G.  N.  IVillimnson,  for  Respondent. 
No  briefs  were  filed  by  either  party   upon   this  motion   and 
order. 

CORSON,  J.  This  case  is  before  us  on  an  order  to  show 
cause  why  the  appeal  should  not  be  dismissed  for  the  reason  that 
in  appellant's  statement  of  facts  in  his  brief  it  does  not  appear  that 
any  ap])eal  has  been  taken  by  the  serving  and  filing  of  a  notice 
and  undertaking  on  appeal,  or  by  the  deposit  of  the  amoun:  of 
money  required  in  lieu  of  such  undertaking  on  appeal,  anvl  why 
the  appellant's  specifications  of  errors  should  not  be  stricken  from 
the  record  and  from  his  brief  for  the  reason  that  it  was  not  filed 
in  the  court  within  10  days  after  the  transcript  and  record  was 
made  up  and  filed  therein,  and  for  the  further  reason  that  in  the 
specification  of  errors  references  are  not  made  to  the  particular 
page  or  pages  of  the  transcript  or  record  where  the  alleged  errors 
may  be  found,  and  for  the  further  I'eason  that  such  specifications 
of  error  are  too  general  and  indefinite  to  call  upon  the  court  to 
examine  the  questions  attempted  to  be  raised. 

[i]  We  are  of  the  opinion  that  as  this  appeal  is  taken  from 
the  judgment  alone,  and  there  is  no  allegation  in  the  affidavit 
upon  which  the  order  to  show  cause  is  based  that  an  appeal  had 
not  been  taken,  and  as  it  appears  from  the  affidavit  that  an  appeal 
was  in  fact  taken  and  that  in  the  motion  to  dismiss  the  same  it  is 
ill  fact  admitted  that  an  appeal  was  taken  in  the  case,  and  the 
appeal  being  from  the  judgment,  and  no  evidence  being  introduced 
on  the  trial,  the  judgment  having  been  entered  on  the  pleadings 
alone,  the  transcript  provided  for  by  the  act  of  191 1  (Laws  1911, 
c.  15)  was  not  required  to  be  filed,  and  specifications  of  error 
therein  referring  to  the  pages  of  the  transcript  were  not  necessary 
as  in  ordinary  cases  where  the  evidence  is  to  be  reviewed  by  the 
trial  court  or  by  this  court. 

It  will  be  noticed  by  the  first  section  of  the  act  above  referred 
to  (chapter  15,  Laws  of  191 1)  it  is  provided:  "When  a  party 
desires  to  have  exceptions  taken  -at  a  trial  settled  in  a  bill  of 
exceptions,  he  may,  within  thirty   days   after  the   entry  of  judg- 
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ment,  if  the  action  were  tried  with  a  jury,  or  after  receiving 
notice  of  the  entry  of  judgment,  if  the  action  were  tried  without 
a  jury,  *  *  *  procure  from  the  official  court  stenographer,  a  full 
and  complete  transcript,  of  all  the  evidence  taken,"  etc.  It  will 
thus  be  seen  that  the  transcript  referred  to  is  only  required  when 
there  is  a  trial  by  a  jury  or  by  the  court,  and  a  bill  of  exceptions 
is  deemed  necessary  in  the  case.  The  appeal  in  this  case  is  from 
the  judgment  in  which  it  is  sought  to  review  certain  orders  made 
by  the  court  entered  upon  motions  made  in  the  case  and  which 
necessarily  became  a  part  of  the  judgment  roll. 

By  'section  319,  Code  Civ.  Proc.,  it  is  provided:  "Unless  a 
party  or  his  attorney  shall  furnish  a  judgment  roll  the  clerk  im- 
mediately after  filing  the  judgment  shall  attach  together  and  file 
the  following  papers,  which  shall  constitute  the  judgment  roll: 
*  *  *  (2)  In  all  other  cases  the  summons,  pleadings,  or  copies 
thereof,  and  the  judgment,  with  any  decision,  verdict  or  report, 
the  offer  of  the  defendant,  exceptions,  case,  and  all  orders  or 
papers  in  any  way  involving  the  merits  and  necessarily  affecting 
the  judgment." 

On  an  api>eal  from  the  judgment,  therefore,  all  orders  in- 
volving the  merits  and  affecting  the  judgment  constitute  a  part  of 
the  judgment  -roll.  As  will  be  seen,  this  judgment  roll  is  to  be 
made  up  by  the  attorneys  or  the  clerk  and  filed  by  the  clerk,  and 
the  orders  affecting  the  judgment  become  a  part  of  the  judgment 
roll,  and  on  an  appeal  from  the  judgment  the  judgment  roll 
constitutes  the  record  in  this  court. 

[2]  In  this  case,  however,  it  appears  from  an  examination  of 
the  record  that  a  transcript  was  filed  embracing  the  judgment  roll, 
and  appended  thereto  is  a  statement  of  the  errors  assigned  thereon 
which .  contained  a  full  and  specific  specification  of  errors,  but 
which  was  not  filed  within  the  10  days  as  required  by  the  act  re- 
ferred to,  but  which  was  filed  within  30  days  and  before  the 
transcript  or  record  was  forwarded  by  the  clerk  to  the  clerk  of  this 
court.  We  are  of  the  opinion  that  chapter  15,  Laws  of  191 1, 
above  referred  to,  does  not  in  terms  or  by  implication  repeal  sec- 
tion 319,  Code  of  Civil  Procedure,  above  quoted,  and  that  tint 
judgment  roll  must  now  be  made  up  and  filed  as  provided  by  th:;t 
section,   and  it   is  not   required   to  be   included   in   the  transcript 
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referred  to  in  ^aid  chapter  15,  but  that  the  transcript  provided  for 
by  chapter  15  should  be  annexed  to  the  judgment  roll. 

[3]  The  transcript  or  record  in  this  case  contains  a  large 
number  of  motions  and  orders  not  necessary  to  be  included  in  the 
judgment  roll  or  in  the  transcript,  and  serves  only  to  confuse  the 
, court  in  the  consideration  of  the  record  in  this  court;  but  as  an 
assignment  of  errors  was  properly  filed  in  the  circuit  court  before 
the  record  was  forwarded  to  this  court,  and  is  properly  containel 
in  the  appellant's  brief,  they  cannot  properly  be  stricken  out.  In 
view  of  the  fact  that  the  appeal  is  from  the  judgment  and  that 
the  orders  complained  of  made  by  the  court  are  properly  part  of 
the  judgment  roll,  we  are  of  the  opinion  that  the  omission  to 
make  a  reference  to  those  orders  by  the  numbers  of  the  pages  in 
the  record  is  not  in  violation  of  the  statute  referred  to. 

The  motion  to  dismiss  the  appeal  and  to  strike  out  portions 
of  the  record  is  denied,  and  the  order  to  show  cause  is  dismissed. 


STATE,  Respondent,   v.   CARLISLE,   Appellant. 
(139  N.  W.  127.) 

1.  Criminal  lisw — In^ormation-^-Motion  to  Set  Aside  Information. 

That  the  complaint  filed  with  committing  magistrate  was  made 
by  a  person  having  no  knowledge  of  the  facts  set  forth  therein 
is  not  ground  for  setting  aside  the  information;  no  such  ground 
being  recognized  by  Sec.  263,  Code  Crim.  Proc,  as  a  basis  for 
setting  aside  an  information. 

2.  CMminal   Law — Requisites   of   Information — ^**Peace   and   Dignity" 

— Prejudicial  Error. 

That  the  phrase  "against  the  peace  and  dignity  of  the  State 
of  South  Dakota'*  occurs  in  the  body  instead  of  at  the  conclus- 
ion of  an  information,  does  not  render  it  defective,  in  view  of 
Sec.  219,  Code  Crim.  Proc,  providing  in  substance  that  that 
Code  prescribes  all  forms  and  rules  of  criminal  pleadings,  and  of 
Sees.  221  and  229,  relative  to  contents  of  indictments  and  infor- 
mations. That  such  phrase  did  not  occur  at  the  conclusion  of 
the  information  was  a  defect  not  tending  to  prejudice  substantial 
rights  of  accused  on  the  merits,  and  hence  did  not  affect  the 
sufficiency  of  the  information. 

3.  Criminal  liaw — Information,   Form  of — Not  a  "Process" — Consti- 

tutional Provisions. 

An  information  is  not  a  "process,"  within  Constitution,.  Art. 
5,  Sec.  38,  requiring  all  processes  to  run. in  name  of  State  of 
South  Dakota. 
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4.  Criminal   Law — Information — ^Recital   of  Authority   in — Authority 

Throus^h  State's  Attorney. 

Under  Const.,  Art.  5,  Sec.  38,  It  is  not  necessary  that  an  in- 
formation should  recite  that  the  prosecution  is  by  authority  of 
the  State  of  South  Dakota,  if  the  record  shows  that  such  prose- 
cution is  so  conducted.  Held,  further,  that  a  recital  therein  that 
the  state's  attorney  of  a  county,  in  name  and  by  authority  of 
State  of  South  Dakota,  informs,  etc.,  sufficiently  shows  the  prose- 
cution to  be  by  such  authority.  If  such  recital  is  necessary. 

5.  Criminal  Law — Information — Crimes — Series  of  Acts. 

An  information  for  an  offense  consisting  of  a  series  of  acts, 
such  as  the  practice  of  dentistry,  need  not  specifically  describe 
the  various  acts  constitutingr  the  series. 

6.  Statutes — Titles     to— General     Subjects-Constitutional     Require- 

ments. 
Under  Laws  1909,  ch.  4,  entitled  "An  act  to  provide  for  state 
board  of  dental  examiners,  to  insure  the  better  education  of 
practitioners  of  dental  surgery  and  to  regulate  the  pra<:tice  of 
dentistry  in  the  State  of  South  Dakota,"  the  provisions  of  said 
act  imposing  penal  ties  for  its  violation,  are  germane  to  the  title, 
the  title  expressing  a  general  subject  or  purpose,  and  such 
penal  provisions  being  reasonably  connected  therewith;  hence 
that  act  does  not  violate  Const.,  Art.  3,  Sec.  21,  concerning 
titles  to  laws. 

7.  Criminal     Law — ^Information — ^Former      Conviction — Identity     of 

Oifevises. 

An  information  for  practicing  dentistry  without  license  during 
January,  February  and  March,  1912,  which,  for  the  purpose  of 
having  the  punishment  for  a  second  offense  imposed,  alleges  a 
conviction  in  September,  1910,  for  a  violation  during  December, 
1909,  and  January,  1910,  does  not  show,  on  its  face,  that  the 
prosecution  is  barred  by  the  former  conviction;  it  affirmatively 
appearing  therefrom  that  the  series  of  acts  involved  In  former 
•prosecution  are  not  the  same  as  those  Involved  in  present 
action. 

8.  Criminal      Law — Continuances-Grounds — ^Diligence—  In<competent 

Evidence — Abuse  of  Discretion. 
An  affidavit  for  continuance  of  a  trial  on  May  17th,  under  an 
information  filed  April  29th,  alleged  that  a  necessary  witness 
ihad  broken  his  arm  and  left  the  state,  and  had  sent  to  ac- 
cused the  affidavit  of  a  physician  as  to  his  then  condition;  that 
he  was  beyond  jurisdiction  of  court,  and  accused  could  not  ob- 
tain his  appearance  at. that  term,  that  there  had  not  been  time 
within  whiich  to  take  his  deposition,  but  that  accused  believed 
he  could  procure  his  attendance  and  procure  his  evidence  at 
next  term.  The  physician's  affidavit  did  not  appear  In  state- 
ment of  facts  on  appeal.     Held,  it  not  appearing  that  witness 
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was  unfriendly  to  accused,  that  the  court  did  not  abuse  its 
discretion  in  denying  the  continuance,  since  it  did  not  appear 
that  witness  was  unable  to  return  for  the  trial,  or  that  his  depo- 
sition could  not  have  been  obtained,  it  not  appearing  when  he 
left  the  state,  especially  in  that  witness'  testimony  would  have 
been  incompetent,  and  other  witnesses  were  present  who  offer- 
ed to  testify  to  same  facts. 

9.  Criminal  liaw-— Evidence— ReTiew-^Harmless  Error. 

Whether  the  admission  of  statutory  documentary  evidence  was 
erroneous  was  immaterial,  where  the  fact  sought  to  be  establish- 
ed thereby  was  conclusively  established  by  other  competent,  un- 
contradicted evidence. 

10.  Dentistry— Practicing     Dentistry     Without    liicense— Evidence^ 

Corporate  Articles  and  By-Laws. 

In  a  prosecution  for  practicing  dentistry  without  license,  under 
Laws  1909,  oh.  4,  Sec.  6,  which  excludes  from  its  provisions 
students  enrolled  in  and  regularly  attending  a  dental  college, 
who  perform  acts  of  dentistry  in  pursuit  of  clinical  advantages 
under  direct  supervision  of  a  preceptor  or  licensed  dentist, 
there  being  no  other  evidence  that  any  persons  other  than 
accused  and  his  wife  had  ever  been  enrolled  as  students  in 
an  alleged  college,  that  it  had  never  been  advertised  as  a 
college,  or  that  any  person  had  ever  received  instruction  as  a 
student  in  connection  therewith,  held,  the  articles  of  incorpora- 
tion and  by-laws  of  such  alleged  college  were  properly  ex- 
cluded; the  existence  of  the  corporation  being  neither  fts:;»Titial 
to  or  evidence  of  existence  of  a  college,  therefore  it  was  not 
necessary  or  proper  to  inquire  into  the  motives  prompting  the 
incorporation. 

11.  Same— Supervision  of  Licensed  Dentist — Ensiled  Student. 

Under  Laws  1909,  ch.  4,  Sec.  6,  the  fact  that  acts  of  den- 
tistry in  pursuit  of  clinical  advantages  under  supervision  of  a 
preceptor  or  licensed  dentist  were  performed  by  accused,  is  no 
defense,  unless  he  were  at  the  time  a  student  enrolled  in  and 
regularly   attending   a   dental  college. 

la.     Criminal  Law — Instructions — ^Dental  Student-— Evidence  to   Sus- 
tain Instruction. 

In  a  prosecution  for  practicing  dentistry  without  license, 
under  Laws  1909,  ch.  4,  Sec.  6,  excepting  from  its  provisions 
students  attending  a  dental  college,  etc.,  where  there  was  no 
evidence  offered  on  either  side  as  to  attending  a  dental  college, 
held,  not  error  to  refuse  to  charge  that  accused  could  not  be 
convicted  for  any  period  during  which  he  was  enrolled  as  a 
student,  since  the  burden  was  on  defendant  to  produce  evidence 
raising  this  issue,  the  exception  pertaining  to  enrolled  students 
having  been  duly  negatived  in  the  information,  and  the  Embject- 
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matter  of  such  negative   averment   being   peculiarly   within  ac- 
cused's knowledge. 

18.     Criminal    Law — Inf^Drmation— Negative    Averments— "Burden    of 
Proof." 

When  the  subject-matter  of  a  negative  averment  in  an  indict- 
ment or  information,  relied  on  by  defendant  as  justification  or 
excuse,  lies  peculiarly  within  his  knowledge,  the  burden  of 
proof  as  to  such  justification  or  excuse  is  on  him;  but  the 
"burden  of  proof  in  this  connection  does  not  mean  the  quantom 
of  evidence  necessary  to  establish  the  truth  of  a  proposition  or 
issue,  but  merely  the  duty  of  producing  some  evidence  to  meet 
a  prima  facie  case. 

14.     Criminal  Law — Question  for  Jury— Question  for  Court, 

While,  under  Code  Crim.  Proc,  Sec.  354,  concerning  decisions 
of  questions  of  fact  and  of  law,  although  the  jury  may  find  a 
general  verdict  involving  questions  of  law  as  well  as  of  fact, 
they  must  receive  as  law  what  is  laid  down  as  such  by  the 
court;  and,  held,  that  while  it  is  the  jury's  province  to  determine 
whether  the  required  'facts  have  been  established,  it  is  for  court 
to  determine  what  facts  constitute  the  crime  charged,  by  what 
evidence  such  facts  may  be  established,  and  what  issues  shall  be 
considered. 

(Opinion  filed  December  14,  1912.) 
Appeal  from  Circuit  Court,  Minnehaha  County.    Hon.  Robert 
B.  Tripp,  Judge. 

The   defendant,   C.   L.    Carlisle,   wras   convicted   of   practicing 
dentistry   without  a  license,   and   he   appeals.      Affirmed. 
See,  also,  22  S.  D.  529,  132  N.  W.  686. 
Sam  H,   Wright,  for  Appellant. 

This  assignment  presents  a  question  which  has  never  been 
passed  upon  by  the  Supreme  Court  of  this  state,  'SO  far  as  my 
investigation  goes.  To  epitomize  the  point  it  is  this :  Whether 
or  not  ^  person  who  is  not  a  competent  witness  can  make  the 
moving  complaint,  upon  which  an  information  can  be  filed  by  a 
state's  attorney,  in  the  absence  of  thereafter  an  indictment  has 
not  been  found  by  a  grand  jury.  Following  this  thought  up,  we 
challenged  the  qualifications  of  the  complaining  witness,  Lanning, 
to  make  the  initial  affidavit  or  complaint,  and  this  challenge  was 
never  met  by  the  state.  Had  an  indictment  been  based  upon  the 
testimony  of  said  Lanning  by  a  grand  jury,  since  he  was  an  abso- 
lutely incompetent  witness,  it  would  have  been  the  duty  of  the 
trial  court  upon  the  showing  made  by  the  defendant,  to  set  aside 


Digitized  by  VjOOQIC 


Dec,  1912]  STATE   v.    CARLISLE.  479 

the  indictment,  and  having  failed  so  to  do  there  is  error  touching 
this   proposition. 

In  support  of  this  contention  see  Criminal  Procedure,  Sec. 
i88  (S.  D.);  State  v.  Houston,  50  Iowa,  512;  People  v.  Briggs, 
60  Howard  Practice,  17  (N.  Y.)  ;  Thomas  v.  State,  14  Tex.  App. 
70;  State  V.  Tankersly,  6  Lea  582,  5  S.  E.  407,  47  Pac.  1083; 
State  V.  Lloyd,  3  S.  W.  670. 

Moreover,  section  208  of  our  Criminal  Procedure  should  be 
conclusive  on  this  point,  since  the  withdrawal  or  abolishment  of 
the  right,  which  was  an  inherent  one,  to  have  the  crime  charged 
against  him  first  investigated  by  a  grand  jury,  when  the  same 
was  swept  aside  by  legislative  enactment,  will  and  should  be 
closely  watched  and  safeguarded.  Short  v.  White  Lake  Town- 
ship, 8  S.  D.  148. 

The  court  erred  in  overruling  the  demurrer  of  the  defendant 
for  and  upon  the  grounds  therein  set  forth. 

I .  shall  content  myself  by  referring  to  the  title  of  chapter  4 
of  the  Laws  of  1909,  the  same  reading  as  follows:  "An  act  to 
provide  for  a  state  board  of  dental  examiners ;  to  provide  for  the 
better  education  of  practitioners  of  dental  surgery  and  to  provide 
for  the  practice  of  dentistry  in  the  state  of  South  Dakota." 

Now,  there  is  nothing  whatever  in  the  title  of  this  act  point- 
ing out  anything  except  the  "better  education  of  practitioners  of 
dental  surgery  and  the  practice  of  dentistry  in  the  state  of  South 
Dakota."  Not  a  word  is  said  regarding  penalties,  nor  the  methods 
to  be  pursued  before  obtaining  a  license.  This  being  so,  how  can 
your  honors  reconcile  your  opinion  in  the  Pierson  case  without 
^sustaining  my  contention  in  the  present  one? 

Regarding  subdivision  3  of  the  demurrer,  I  do  not  see  how 
this  court  can  do  otherwise  than  sustain  tl\e  same,  the  law  being 
t(X)  clear  for  any  other  interpretation.  "All  provisions  of  law- 
applying  to  prosecutions  upon  indictment,  etc.,  *  *  *  shall  in 
the  same  manner  and  to  the  same  extent  and  as  near  as  may  be, 
apply  to  informations  and  all  prosecutions  and  proceedings  thereon. 
Crini.   Pro.,   section   208. 

Conclusion  of   indictment  or   information. 

"At  common  law  and  in  the  absence  of  a  statute  to  the  con- 
trary, every  indictment,  whether  at  common  law  or  under  a  statute 
*    *    *    must  after  the  charging  the  offense,  allege  by  a  formal 
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conclusion  -that  it  was  'against  the  peace  of  the  state*  or  'of  the 
commonwealth'  or  'the  people  of  the  state'  or  *of  the  United 
States/  etc.  *  *  *.  This  is  absolutely  essential  at  common  law. 
*  *  *  The  words  'against  the  peace/  omitting  'of  the  state/  held 
insufficient/'     See  22  Cyc,  p.  243. 

"And  the  same  must  also  conclude  'against  the  form  of  the 
statute  in  such  case  made  and  provided.  In  the  absence  of  a 
statute  dispensing  therewith  such  a  conclusion  is  necessary  while 
the  offense  is  created  solely  by  statute  and  does  not  exist  at  com- 
mon.' "     Id.  pp.  245-7. 

In  the  present  case,  while  the  immediate  charge  contains  the 
said  concluding  words,  that  portion  of  the  information  which 
undertakes  to  charge  a  second  offense  utterly  fails  so  to  do,  and 
that  is  a  most  important  as  well  as  most  serious  part  of  the 
charge. 

Again,  our  Constitution,  article  V,  section  38,  expressly  pro- 
vides :  "All  process  shall  run  in  the  name  of  the  'state  of  South 
Dakota.'  'And  all  prosecutions  shall  be  carried  on  in  the  name 
of  and  by  authority  of  the  state  of  South  Dakota.' "  State  v. 
Hasledahl,  52  N.  W.  315  (N.  D.). 

The  original  complaint  in  this  case  utterly  fails  to  comply 
with  the  mandatory  provisions  of  the  Constitution  and  the  same  is 
therefore  faulty.  Compliance  with  this  requirement  is  essential. 
See  note  67,  22  Cyc,  p.  241. 

And  the  same  criticism  applies  with  equal  force  to  the  in- 
formation filed  in  the  circuit  court,  they  being  as  before  stated 
identical  in  phraseology  in  said  respect. 

Wherever  a  series  of  acts  amounting  to  a  practice  or  occupa- 
tion constitutes  the  offense,  whether  alleged  as  continuing  or-  as 
committed  on  a  single  day,  time  is  of  the  essence  of  the  charge, 
which  will  not  be  sustained  by  a  proof  varying  from  it  in  any 
degree  in  date.  C.  v.  Gardner,  7  Gray,  494;  C.  v.  Adams,  4 
Gray,  27,  28;  C.  v.  Pray,  13  Pick.  359,  364;  C.  v.  Briggs,  11 
Met.  573 ;  C.  V.  Elwell,  i  Gray,  463.  And,  see,  Dansey  v.  &.,  23 
Fla.  316;  C.  V.  Elwell,  supra;  C.  v.  Gardner,  supra;  C.  v  .Traverse, 
II  Allen,  260. 

The  witnesses  must  be  competent,  not  alone  generally,  but  to 
testify  in  a  particular  matter.  State  v.  Hbuston,  50  Iowa,  512; 
People  V.   Briggs,   60  Ho.    Prac.    17;  Thomas  v.    State,   14  Tex. 
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App.  70;  State  V.  Tankersly,  6  Lea  582,  5  S.  E.  407;  State  v. 
Lloyd,  3  S.  W.  670;  Hughes  Crim.  Law  and  Pro.,  Sees.  257-60. 

The  grand  jury  can  receive  none  but  legal  evidence  and  the 
best  evidence  in  degree  to  the  exclusion  of  hearsay  or  secondary 
evidence,  Crim.  Pro.,  section  188. 

All  provisions  of  law  applying  to  prosecutions  upon  indictment, 
etc.,  *  *  *  shall  in  the  same  manner  and  to  the  same  extent  and 
as  near  as  may  be,  apply  to  informations  and  all  prosecutions  and 
proceedings  thereon.     Crim.  Pro.,  section  208. 

The  affidavit  or  complaint  must  be  made  by  a  competent  per- 
son. Thomas  v.  State,  14  Tex.  App.  70.;  Com.  v.  Gardner,  7 
Gray  (Mass.)  494,  (holding  that  a  charge  that  defendant  was  a 
common  seller  of  intoxicating  liquors  on  a  day  specified,  "and  on 
divers  days  since,",  was  insufficient  to  admit  proof  of  acts  on  other 
than  the  day  specified)  ;  and,  see.  Com.  v.  Adams,  4  Gray  (Mass.) 
2y\  Com.  V.  Sullivan,  5  Allen  (Mass.)  511;  Com.  v.  Briggs,  11 
Mete.  (Mass.)  573;  see  infra.  XL,  C.  4,  text  and  note  76;  State 
V.  CDonnell,  81  Me.  271,  17  Atl.  66;  State  v.  Small,  80  Me.  452, 
14  Atl.  942;  Shorey  v.  Chandler,  80  Me.  409,  15  Atl.  223;  State 
v.  Beaton,  79  Me.  314,  9  Atl.  728;  Wells  v.  Com.,  12  Gray  (Mass.) 
326;  see,  also,  Collins  v.  State,  58  Ind.   5. 

The  phrase  **divers  and  sundry  days"  may  be  rejected  as 
surplusage.  Wood  v.  Allen,  8  S  .D.  622;  State  v.  Houghner,  5 
S.  D.  461,  7  Id.  p.  103;  State  v.  Terry,  19  S.  W.  206. 

Having  stated  different  times  the  state  should  be  forced  to 
elect  upon  what  day  it  would  base  its  demand  for  conviction. 
State  against  Boughner,  7  S.  D.  103. 

The  common  law  will  be  looked  to  in  the  absence  of  statutory 
provisions.     State  v.  Severine,  2  S.  D.  241. 

Certificate  not  admissible — Bill  of  Rights,  Art.  6,  Sec.  7. 

The  demurrer.  See  State  v.  Clark,  119  N.  W.  720  (la.), 
Division  2;  Evans  v.  U.  S.  153  U.  S.  587,  14  Sup.  Ct.  936;  U.  S- 
V.  Tubbs,  94  Fed.  Rep.  356. 

Subdivfsion   5  of  the  demurrer   brings   up   for   consideration 

the  old  fundamental  principle  that  a  person  charged  with  a  public 

offense  is  entitled  to  be  fully  informed  thereof — that  is,  the  facts 

pertaining  thereto  should  be  set  forth  with  such  certainty  as  that 

31_Vol.   30,  S.  D. 


Digitized  by  VjOOQIC 


482  STATE   v.    CARLISLE.  [30   S.  D. 

he  may  be  enabled  to  meet  and  confront  the  same.     Sec.  7,  Art. 
VI,  Bill  of  Rights. 

How  could  this  defendant  know  the  specific  nature  of  the 
oflFense  charged  against  him  under  the  information  which  he  was 
called  upon  to  answer?  This  interrogation  becomes  of  especial 
importance  by  reason  of  the  qualifying  provisions  of  the  act  of^ 
the  Legislature  under  which  he  was  informed  against.  How 
could  he  anticipate  when  no  names  of  persons  operated  upon  nor 
the  dates  of  such  operations  were  given  so  as  to  bring  himself 
within  the  exceptions  of  the  statute?  The  Constitution,  both  of 
the  United  States  and  of  all  the  states,  bearing  upon  the  immediate 
subject  go  back  to  the  first  principles  of  Magna  Charta,  and  no 
legislature,  either  national  or  state,  can  determine  it. 

Regarding  the  6th  subdivision  of  the  demurrer,  a  portion  of 
the  same  time  embraced  in  the  prosecution  was  embraced  in  that 
of  the  former  one-,  and,  therefore,  as  a  matter  of  course,  the  de- 
fendant has  been  placed  in  jeopardy  the  second  time  for* a  part  of 
the  same  offense,  and,  this  being  so,  I  insist  that  the  court  had  no 
right  to  proceed  against  him  in  the  present  case.  I  shall  not  un- 
dertake to  cite  authorities  on  this  point,  because  it  is  basic  in  prin- 
ciple and  requires,  owing  to  the  statement^  I  have  made,  to  carry 
with  it  the  mind  of  every  member  of  this  court  its  'self-evident 
and  unanswerable  argument. 

Referring  to  the  affidavit  of  the  defendant  for  a  continuance 
in  which  he  set  forth  the  fact  that  he  could  show  by  the  evidence 
of  Dr.  Cannon  that  all  of  the  work  done  or  performed  in  con- 
nection with  the  charge  of  violation  of  law  was  done  under  his 
(Dr.  CannonVs)  jurisdiction  and  under  his  direction  in  the  premises, 
and  especially  as  supported  by  the  affidavit  of  C.  M.  Ketcham, 
said  affidavits  appearing  on   pages  68-70  of  the  record. 

This  court,  in  the  case  of  the  State  against  Wilcox,  21  S.  D. 
532,  has  settled  the  point  in  question,  especially  when  the  entire 
record  in  this  case  is  considered  and  applied.  There  can  be  no 
controversy  about  the  fact  that  all  the  work  of  a  dental  char- 
acter performed  by  the  appellant  was  done  under  the  direct  tutel- 
age of  Dr.  Cannon.  The  record  furthermore  says  that  Dr.  Can- 
non was  a  duly  admitted  dentist  under  chapter  4  of  the  Laws  of 
1909  of  this  state. 

That  any  legislature  can  by  enactment  render  admissible  the 
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records  of  any  board  of  dental  examiners  or  any  other  board  ad- 
mis'sible  against  any  citizen  it  is  impossible  for  me  to  conceive  of. 
Kirby  V.  U.  S.,  174  U.  S.  47,  43  L.  C.  P.  go. 

The  Legislature  having,  by  an  act  of  prohibition  so  to  speak, 
excluded  any  person  from  performing  any  act  of  dentistry  except 
as  he  or  she  might  be  included  in  the  exception  mentioned  in  the 
statute,  and  this  defendant  having  shown  or  proposed  to  show  as 
disclosed  on  page  43  and  that  he  was  an  enrolled  student  as  de- 
scribed in  said  chapter  4  of  Laws  of  1909,  and  his  record  disclos- 
ing all  of  these  facts,  did  the  trial  court  have  a  right  to  take  away 
from  the  jury  the  trial  of  the  fact  involved  therein?  Of  course, 
in  the  trial  of  a  criminal  action  the  plea  of  not  guilty  puts  in  issue 
every  fact  that  may  exist  in  connection  therewith.  The  record  in 
this  case  discloses  that  we  entered  a  plea  of  not  guilty.  This,  then, 
entitled  us  to  introduce  in  evidence  any  legitimate  evidence  to 
sustain  our  said  plea.  The  trial  court  denied  our  right  to  presenc 
for  the  consideration  of  the  jury  the  exceptional  protection  laid 
down  by  an  arbitrary  statutory  provision.  Our  position  on  this 
line  is  this:  The  good  faith  of  the  establishment  of  the  Carlisle 
Dental  College  and  Institute  was  purely  a  matter  for  the  jury,  and 
no  court,  either  state  or  national,  had  any  right  to  invade  its 
province. 

Royal  C.  Johnson,  Attorney  General,  M.  Harry  0*Brien,  As- 
sistant Attorney  General,  Martin  Bergh,  State's  Attorney,  and 
Bailey  &  Voorhees,  for  Respondent. 

There  is  nothing  in  this  record  to  show  that  the  complaining 
witness  did  not  have  positive  knowledge  of  all  the  allegations  in 
this  complaint.  In  any  event,  where  the  complaint  is  sworn  to 
positively,  it  is  immaterial  that  the  prosecuting  witness  had  no 
positive  knowledge.  City  of  Holtoti'^v.  Bimrod,  (Kan.)  58  Pac 
558;  State  V.  Crombie,  (Minn.)  119  N.  W.  658;  State  v.  Long- 
streth,   121    N.   W.   11 14. 

The  next  assignment  of  error  is  predicated  upon  the  ruling  of 
the  trial  court  in  denying  appellant's  motion  to  quash  the  informa- 
tion. 

It  was  a  most  unusual  and  unheard  of  practice  to  permit  the 
defendant,  in  aid  of  his  motion  to  quash,  to  examine  this  witness 
for  the  purpose  of  showing  that  he  verified  sudh  complaint  without 
having  personal  knowledge  of  the  fact's  therein  positively  alleged. 
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If  such  practice  should  be  tolerated,  many  guilty  persons  would 
go  unpunished.  No  authority  for  such  practice  has  been  cited  and 
we  believe  none  exist.  Cases  where  the  complaint  alleging  facts 
merely  on  information  and  belief,  or  where  such  complaint  is 
verified  merely  on  information  and  belief,  are  not  in  point.  Here 
the  facts  were  positively  alleged  and  positively  verified.  This  was 
sufficient  under  all  the  authorities.  State  v.  Collins,  8  Kan.  App. 
398, '57  Pac.  38;  Alderman  v.  State,  24  N^eb.  97,  38  N.  W.  36; 
State  V.  Stoffel,  48  Kan.  364,  29  Pac.  685;  People  v.  Staples,  91 
Cal.  23,  27  Pac.  523;  Com.  v.  MalHni,  214  Pa.  50,  63  Atl.  414; 
State  V.  Etzel,  2  Kan.  App.  673,  43  Pac.  798.  Another  and  com- 
plete answer  to  such  contention  is  the  fact  that  no  such  ground 
for  quashing  the  information  is  mentioned  in  the  Code.  Section 
9891,  Rev.  Codes  1905,  states  the  grounds  upon  which  such  mo- 
tion may  be  made,  and  this  section  is  exclusive.  State  v.  Tough, 
12  N.  D.  425,  96  N.  W.  425;  State  v.  Foster,  14  N.  D.  561,  105 
N.  W.  938 

The  title  of  Chapter  4  of  the  Laws  of  1909  under  which  the 
prosecution  is  brought  is  as  follows: 

"An  act  to  provide  for  state  board  of  dental  examiners,  to 
insure  the  better  education  of  practitioners  of  dental  surgery  and 
to  regulate  the  practice  of  dentistry  in  the  state  of  South  Dakota." 

An  examination  of  this  court's  language  in  the  Pierson  case. 
134  N.  W.  212,  will  show  that  that  case  is  no  precedent  for  ap- 
pellant's contention.  This  title  certainly  does  not  embrace  more 
than  one  subject.  It  is  not  necessary  for  the  title  to  refer  to 
a  penalty  for  violating  the  law..  The  requirements  regarding  the 
subject  of  the  act  as  expressed  in  the  title  should  be  reasonably 
construed  considering  substance  rather  than  form.  The  title 
should  express  the  general  object  of  the  act  but  not  the  details  or 
incidents  or  means  of  effecting  the  object  sought.  The  subject 
of  penalties  for  violating  the  act  is  incidental  to  the  act  itself. 
Morrow  v.  Wipf,  22  S.  D.  146,  115  N.  W.  1121;  Stephens  v. 
Jones,  24  S.  D.  97,  123  N.  W.  705;  State  ex  rel.  Poole  v.  Peake, 
18  N.  D.  loi,  120  N.  W.  47. 

A  construction  consistent  to  the  Constitution  will  be  given  if 
possible.     In  re  Watson,   17  S.  D.  486,  97  N.  W.  463.    ' 

The  title  to  an  act  should  be  liberally  construed  and  the  con- 
flict with  the  constitutional  provision  must  appear  to  be  clear  and 
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palpable,  and  in  case  of  doubt  whether  the  subject  is  expressed 
in  the  title,  the  law  will  .be  upheld.  State  ex  rel.  Erickson  v. 
Burr,  i6  N.  D.  131,  17  N.  W.  1705;  Hartford  Fire  Insurance 
Company  v.  Raymond,  (Mich.)  38  N.  W.  474;  Republic  Iron  and 
Steel  Company  v.  State,  (Ind.)  66  N.  E.  1005;  Isenhour  v.  State, 
157  Ind.  517,  523,  62  N.  E.  40,  87  Am.  St.  Rep.  228;  Lewis  v. 
State,  148  Ind.  346,  47  N.  E.  675;  Benson  v.  Christian,  129  Ind. 
535,  29  N.  E.  26;  Indianapolis  v.  Huegele,  115  Ind.  581,  18  N.  E. 
172;  In  re  Terrett,  (Mont.)  86  Pac.  266;  State  v.  Bush,  45  Kan. 
138,  25  Pac.  614;  State  ex  rel.  Green  v.  Power,  (Neb.)  88  N.  W. 
769;  State  V.  Koshland,  (Ore.)  35  Pac.  32;  David  v.  Portland 
Water  Committee,  14  Ore.  98,  12  Pac.  174;  State  v.  Merchant, 
l^Wash.)    92   Pac.  890. 

Appellant  next  insists  that  neither  the  complaint  nor  the  in- 
fomiation  concludes  "against  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  and  dignity  of  the 
state,"  and  that,  therefore,  this  prosecution  is  not  carried  on  in 
the  name  of  and  by  the  authority  of  the  state  of  South  Dakota. 
This  phrase  above  quoted  instead  of  b^ing  placed  at  the  end  of 
the  infonnation  was  placed  at  the  close  of  the  first  paragraph 
or  at  the  end  of  that  part  of  the  information  which  charges  the 
offense.  The  second  paragraph  of  the  information  sets  forth  the 
commission  of  a  previous  offense  by  appellant,  and  alleges  that 
by  reason  of  the  commission  of  the  offense  alleged  in  the  first 
paragraph,  appellant  is  guilty  of  a  second  offense  under  this  stat- 
ute. The  statute  provides  an  increased  penalty  for  second  and 
third  offenses.  We  contend  that  this  concluding  phrase,  "against 
the  peace  and  dignity  of  the  state,  etc.,**  was  placed  where  it  ought 
to  appear  in  the  information,  neither  is  it  necessary  to  repeat  this 
phrase  at  the  close  of  the  information  for  the  reason  that  the 
second  paragraph  does  not  charge  the  offense  upon  which  the 
appellant  is  to  be  tried  but  simply  contains  information  to  govern 
the  court  in  inflicting  punishment.  The  rule  is  that  the  allegation 
of  a  former  conviction  is  not  any  part  or  ingredient  of  the  offense 
charged,  but  is  a  matter  which  pertains  only  to  the  infliction  of 
punishment.     State  v.  Bloomdale,  (N.  D.)   128  N.  W..682. 

In  Reg.  V.  Clark,  Dears  198,  it  was  held :  "A  statement  of  a 
previous  conviction  does  not  charge  an  offense.  It  is  only 
the  averment  of  a  fact  which  may  affect  the  punishment.     The 
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jury  do  not  find  the  person  guilty  of  a  previous  offense.  .  They 
only  find  that  he  was  previously  convicted  of  it  as  an  historical 
fact." 

In  People  v.  Fowler,  88  Cal.  136,  the  court  says:  "The  fact 
that  the  concluding  words  of  the  information,  'against  the  form 
of  the  statute,  etc./  are  placed  after  instead  of  before  the  charge 
of  prior  conviction'  is  immaterial,  the  misplacement  being  a  mere 
matter  of  form  not  tending  to  the  prejudice  of  any  substantial 
right  of  the  defendant."    People  v.  O'Brien,  64  Cal.   53. 

Another  point  urged  by  appellant  in  his  demurrer  is  that  the 
information  fails  to  state  facts  necessary  to  constitute  a  complete 
offense  and  to  disclose  to  appellant  the  nature  of  the  charge 
against  him  with  certainty,  and  that  it  should  set  forth  the  par- 
ticular circumstances  concerning  the  commission  of  the  offense, 
giving  the  dates,  names  of  persons  treated,  etc.,  Your  Honors  will 
recall  that  in  the  previous  case  against  this,  same  appellant,  re- 
ported in  132  N.  W.  686,  the  information  set  forth  the  names 
of  the  persons  upon  whom  appellant  had  been  practicing  dentistry, 
the  times  when  the  acts  of  dentistry  had  been  performed,  and 
described  the  nature  of  these  various  acts.  Appellant's  counsel  in 
that  case  urged  very  strenuously  that  the  information  was  duplici- 
tous  for  the  reason  that  it  charged  Inore  than  one  offense.  The 
same  counsel  now  urges  that  because  this  information  does  not 
contain  the  statements  which  he  objected  to  in  the  information  in 
the  previous  case  it  fails  to  state  an  offense.  In  other  words  he 
now  objects  to  this  information  on  the  ground  that  the  state  has 
not  done  what  he  objected  to  in  the  information  in  the  former 
case. 

An  information  need  not  allege  the  names  of  the  persons  upon 
whom  the  accused  practiced  dentistry  unlawfully  nor  the  precise 
character  or  nature  of  the  operation  or  work.  State  v.  Doerring, 
(Mo.)  92  S.  W.  489;  State  v.  Crombie,  (Minn.)  119  N.  \V.  658; 
White  V.  La  Peer  Circuit  Court  Judge,  (Mich.)  94  N.  W.  601; 
People  V.  Phippin,  (Mich.)  37  X.  \V.  888;  State  v.  Van  Doran, 
(N.  Car.)   14  S.  E.  32;  State  v.  Martin,  (R.  I.)  49  Atl.  497. 

This  information  charges,  the  practice  of  dentistry  without  a 
license  in  the  language  of  the  statute  and  is,  therefore,  sufficient. 
State  V.  Littooy,  (Wash.)  100  Pac.  170;  State  v.  Crombie,  (Minn.) 
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119  N.  W.  658;  Parks  v.  the  State,  (Incl.)  64  N.  E.  862;  State 
V.  Edmunds,   (Iowa),  loi  N.  W.  431. 

Appellant  complains  because  the  court  refused  his  application 
for  a  continuance.  This  application  was  based  upon  an  affidavit 
of  appellant  himself  and  of  one  C.  M.  Ketcham,  a  physician, 
which  appear  on  pages  68  and  70  of  the  record.  The  application 
was  denied  presumably  because  these  affidavits  were  insufficient 
and  did  not  show  good  faith  or  that  appellant  had  used  due  dili- 
gence in  procuring  the  presence  of  his  witnesis.  Cannon,  or  getting 
his  deposition.  A  continuance  in  a  criminal  case,  the  same  as  in  a 
civil  case,  is  within  the  discretion  of  the  court  and  its  decision  will 
not  be  reversed  except  for  cogent  reasons.  State  v.  Phillips,  18 
S.  D.  i;  Gaines  v.  White,  i  S.  D.  431,  47  N.  W.  524;  Musgrove 
V.  Perkins,  9  Cal.  212;  Stone  v.  R.  Co.,  3  S.  D.  330,  53  N.  W. 
189;  Pierie  v.  Berg,  7  S.  D.  578,  64  N.  W.  11 30;  Live  Stock 
Company  v.  Burris,  10  S.  D.  430,  73  N.  W.  919;  Hood  v.  Fay, 
15  S.  D.  84,  87  N.  W.  528;  4  Ency.  PI.  tod  Pr.  827;  State  v. 
Wilcox,  21  S.  D.  532;  State  v.  Brandell,.  26  S.  D.  642. 

There  is  no  showing  of  reasonable  certainty  that  appellant 
would  secure  the  presence  of  the  witness.  Cannon,  at  the  next  term 
of  court.  It  was  evident  that  appellant  made  no  showing  of  due 
diligence  such  as  the  law  requires  upon  an  application  for  a  con- 
tinuance. 

Appellant  claims  the  court  committed  error  in  admitting  in 
evidence  respondent's  Exhibit  "C"  which  appears  on  page  49  of 
the  record,  the  same  being  the  certificate  of  the  secretary  of  the 
state  board  of  dental  examiners  which  states  in  substance  that 
appellant  is  not  and  never  has  been  licensed  to  practice  dentistry 
in  this  state. 

There  was  plenty  of  other  competent  evidence  in  the  case  to 
prove  that  appellant  was  not  licensed  to  practice  dentistry  at  the 
time  of  the-  commission  of  the  acts  charged  in  the  information 
and  never  had  been  licensed.  Dr.  Revell,  the  secretary,  produced 
and  identified  the  records  of  the  state  board  of  dental  examiners 
containing  a  list  of  all  the  licensed  dentists,  which  book  was  of- 
fered in  evidence,  and  he  testified  that  the  name  of  appellant  was 
not  to  be  found  in  that  book.  It  was  not  incumbent  upon  the 
state  to  prove  that  appellant  at  the  time  of  the  commission  of  the 
acts  charged  in  the  information  was  not  a  licensed  dentist.     The 
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burden  of  proving  that  he  had  a  license  was  upon  appellant  as  this 
is  a  defense  peculiarly  within  his  own  knowledge.  Kettles  v. 
People,  (111.)  jy  N.  E.  472;  People  v.  Boo  Doo  Hong,  (Cal.)  55 
Pac.  402;  People  v.  Fortch,  (Cal.)  110  Pac.  823;  State  v.  Wilson, 
(Kan.)  64  Pac.  23. 

The  real  defense  relied  upon  by  appellant  in  this  action  is  the 
provision  of  section  6  of  chapter  4  of  the  Laws  of  1909,  excepting 
from  the  operation  of  this  section  **students  enrolled  in  and  regu- 
larly attending  any  dental  college,  who  perform  acts  of  dentistry 
in  the  pursuit  of  clinical  advantages  under  the  direct  supervision 
of  a  preceptor  or  a  licensed  dentist  during  the  period  of  their 
enrollment."  Appellant's  defense  which  he  sought  to  make  was 
that  he  was  a  student  in  the  Carlisle  Dental  College  &  Institute  at 
the  time  of  the  performing  of  the  various  acts  of  dentistry  alleged 
in  the  information  and  proven  upon  the  trial,  and  that  these  acts 
of  dentistry  were  performed  in  such  college  under  the  direct  super- 
vision of  one  F.  W.  Cannon,  who  was  preceptor  of  appellant  and 
a  licensed  dentist. 

He  was  arrested  and  tried  for  this  offense  in  the  county  court 
of  Minnehaha  county  and  convicted  in  September,  1910,  appealing 
from  said  conviction,  upon  which  appeal  thi'a  court  i^endered  a 
decision  affirming  in  all  respects  the  judgment  and  conviction  in 
said  county  court,  which  opinion  is  reported,  as  stated  above, "in 
132  N.  W.  at  page  686,  the  opinion  being  handed  down  on  Oc- 
tober 4,  191 1,  and  rehearing  denied  in  December,  191 1.  There 
being  no  other  possible  way  for  appellant  to  avoid  the  operation 
of  this  law,  he  associated  with  himself  one  F.  W.  Cannon,  who 
was  then  practicing  dentistry  in  Sioux  Falls,  and  organized  a 
corporation  known  as  the  Carlisle  Dental  College  &  Institute  of 
Sioux  Falls,   South  Dakota,  in  December,  191 1. 

There  is  nothing  in  this  record  to  show  that  this  Carlisle 
Dental  College  &  Institute  was  anything  more  than  a  fake  and 
a  deliberate  attempt  on  the  part  of  appellant  to  evade  the  oper- 
ation ^f  this  law.  It  was  not  in  any  sense  a  school  or  college  and 
appellant  and  his  wife  were  not  in  any  sense  students  in  a  school 
or  college.  We  concede  that  Cannon  had  a  license*  but  if  he 
supervised  appellant's  work  the  supervision  was  very  perfunctory. 
Evidence  that  Cannon  had  a  license  and  supervised  appellant's 
work  would  be   no  defense   without  a   further   showing  that   the 
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Carlisle  Dental  College  &  Institute  vsras  a  bona  fide,  college,  and 
that  appellant  was   in  fact  a  student. 

HANEY,  J.  The  defendant,  having  been  convicted  of  prac- 
ticing dentistry  without  a  license,  removed  the  record  of  such 
conviction  to  this  court  for  review  by  an  appeal  from  the  judg- 
ment of  the  circuit  court  and  its  order  denying  the  defendant's  ap- 
plication for  a  new  trial. 

[  I  ]  Upon  being  called  to  plead,  the  defendant  moved  the 
court  to  set  aside  the  information,  for  the  reason  that  the  com- 
plaint filed  with  the  committing  magistrate  was  made  by  a  person 
who  was  not  personally  cognizant  of  any  fact  set  forth  therein, 
supporting  such  motion  by  the  affidavit  of  the  defendant  to  the 
effect  that  the  person  who  swore  to  the  complaint  did  not  set  forth 
therein  any  fact  within  his  personal  knowledge,  or  to  which  he 
could  testify  as  a  witness.  This  motion  was  properly  overruled. 
It  presented  no  ground  for  setting  aside  the  information  recognized 
by  the  statute.  Rev.  Code  Crim.  Proc.  §  263  State  v.  Bank,  2 
S.  D.  538,  51  N.  W.  337;  State  v.  Bank,  3  S.  D.  52,  51  N.  W. 
780;  State  V.  Tough,  12  N.  D.  425,  96  N.  W.  1025;  State  v. 
Foster,  14  N.  D.  561,  105  N.  W.  938. 

[2,4]  A  demurrer  to  the  information,  alleging  numerous  de- 
fects, was  overruled.  It  will  be  assumed  that  these  alleged  defects 
are  embraced  by  the  statutory  grounds  (i)  that  the  information 
does  not  substantially  conform  to  the  requirements  of  the  Code  of 
Criminal  Procedure,  (2)  that  the  facts  stated  do  not  constitute  a 
public  offense,  or  (3)  that  the  information  contains  matter  which, 
if  true,  would  constitute  a  legal  bar  to  the  prosecution.  Under 
the  first  ground  it  is  urged  that  the  information  is  defective,  for 
the  reason  that  the  phrase  "against  the  peace  and  dignity  of  the 
state  of  South  Dakota"  occurs  in  the  body  of  the  information  and 
not  at  its  conclusion.  The  contention  is  untenable.  In  this  state 
all  the  forms  of  pleading  in  criminal  actions,  and  rules  by  which 
the  sufficiency  of  pleadings  is  to  be  determined,  are  those  pre- 
scribed by  the  Code  of  Criminal  Procedure.  Rev.  Code  Crim. 
Proc.  §  219.  Such  rules  do  not  require  the  use  of  the  phrase 
in  any  part  of  an-  information  or  indictment.  Id.  §§  221,  229. 
State  ex  rel.  v.  Swenson,  18  S.  D.  196,  99  N.  W.  114.  And  if 
such  phrase  was  required  its  position  in  this  information  would 
be  a  defect  or  imperfection  of  form,  which  could  not  tend  to  the 
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prejudice  of.  the  .^substantial  rights  of  the  defendant  upon  the 
merits,  and  therefore  should  not  be  allowed  to  affect  the  sufficiency 
of  the  pleading.  Rev.  Code  Crim.  Proc.  §  230.  Attention  is 
called  to  section  38,, art.  5,  of  the  state  Constitution,  which  pro- 
vides :  "All  process  shall  run  in  the  name  of  the  'State  of  South 
Dakota.'  All  prosecutions  shall  be  carried  on  in  the  name,  and 
by  authority,  of  the  *  State  of  Souths  Dakota.'  "  The  first  pro- 
vision has  no  application  to  an  iniormation.  An  information  is 
not  ^'process,"  within  the  meaning  of  such  provsion.  Nor  has 
there  been  any  violation  of  the  second  provision  in  this  instance. 
It  is  not  essential  that  an  information  shall  contain  a  recital,  in 
terms,  that  the  prosecution  is  by  authority  of  the  state.  "It  is 
sufficient  if  the  record  shows  that  the  prescution  is  so  conducteu. 
State  V.  Thompson,  4  S.  D.  95,  55  N.  W.  725.  Moreover,  the 
•state  is  named  as  party  plaintiff,  and  the  information  has  this 
recital:  "Martin  Bergh,  state's  attorney  of  Minnehaha  county,  in 
the  Second  judicial  circuit  of  the  state  of  South  Dakota,  duly  and 
legally  elected,  qualified,  and  acting  according  to  law,  in  the  name 
of,  and  by  authority,  of  the  state  of  South  Dakota,  upon  his  oatn, 
informs  the  court" — followed  by  a  statement  of  the  facts  con- 
stituting the  offense  charged,  and  facts  intended  to  show  a  sec- 
ond violation  of  the  statute. 

[S]  It  is  contended  that  the  information  is  not  sufficiently 
direct  and  certain  as  to  the  circumstances  ofthe  offense  charged, 
in  that  it  does  not  state  the  names  of  the  persons  treated  and  the 
date  of  each  treatment.  The  contention  is  not  tenable.  The  dis- 
tinction between  an  information  which  charges  an  offense  con- 
sisting of  a  single  transaction  and  one  which  charges  an  offense 
consisting  of  a  series  of  acts  has  been  recognized  by  this  court. 
Where  one-  transaction,  as  one  sale  of  intoxicating  liquor,  con- 
stitutes the  crime  charged,  it  has  held  that  the  name  of  the  pur- 
chaser must  be  stated.  State  v.  Burchard,  4  S.  D.  548,  57  N.  W. 
491.  But  whenevr  the  crime  consists  of  series  of  acts,  such  zs 
engaging  in  the  business  of  selling  without  a  license,  each  act 
need  not  be  specifically  described ;  for  it  is  not  each,  or  all  the 
acts  of  themselves,  but  the  practice  or  habit,  which  constitutes  the 
offense.  State  v.  Williams,  11  S.  D.  64,  75  X.  W.  815.  The  case 
at  bar  is  clearly  within  the  reason  of  the  latter  rule.     "Where  the 
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reason  is  the  same,  the  rule  •should  be  the  same."  Rev.  Civil 
Code,  §  2409. 

[6]  There  is  no  merit  in  the  claim  that  the  information 
fails  to  state  a  public  offense,  because  the  act  upon  which  the 
prosecution  is  based  violates  section  21,  art.  3,  of  the  state  Con- 
'stitution:  "No  l^w  shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title."  The  specific  objection  to  the  act 
is,  as  we  understand  the  argument  of  counsel,  that  the  penalties 
prescribed  therein  are  not  germane  to  its  title.  The  title  of  chap- 
ter 4,  Laws  1909,  is  as  follows:  "An  act  to  provide  for  state 
board  of  dental  examiners,  to  insure  the  better  education  of  prac- 
titioners of  dental  surgery  and  to  regulate  the  practice  of  den- 
tistry in  the  state  of  South  Dakota."  The  general  subject,  or 
purpose  of  the  act,  as  fairly  indicated  by  the  language  of  the  title, 
is  the  regulation  of  the  practice  of  dentistry.  "When  the  title  of 
a  legislative  act  expresses  a  general  subject  or  purpose  which  is 
single,  all  matters  which  are  naturally  and  reasonably  connected 
with  it,  and  all  measures  which  will,  or  may,  facilitate  the  ac- 
complishment of  the  purpose  so  stated,  are  germane  to  its  title." 
State  V.  Morgan,  2  S.  D.  32,  48  N.  W.  314.  Clearly  penalties  for 
the  violation  of  any  prescribed  regulations  are  germane  to  such 
regulations;  are,  indeed,  necessary  to  accomplish  the  purpose  for 
which  the  regulations  are  prescribed. 

[7]  The  information  charges  that  the  defendant  was  engaged 
in  the  unlawful  practice  during  the  months  of  January,  February, 
and  March,  1912.  It  also  alleges  facts  showing  a  conviction  on 
September  i,  1910,  upon  an  information  charging  a  violation  of 
the  law  upon  which  the  present  prosecution  is  based,  during  the 
months  of  December,  1909,  and  January,  1910,  for  the  purpose 
of  having  the  punishment  for  a  second  offense  imposed.  Assum- 
ing the  question  to  be  properly  raised  by  demurrer,  the  contention 
is  not  tenable  that  it  appears,  on  the  face  of  the  information,  that 
the  present  prosecution  is  barred  by  the  former  conviction,  for  the 
obvious  reason  that  the  period  covered  by  the  present  charge  is 
alleged  to  have  begun  on  a  date  subsequent  to  the  date  of  the 
former  conviction ;  it  affirmatively  appearing  that  the  scries  of  acts 
involved  in  the  former  prosecution  are  not  the  same  as  those  in- 
volved in  the  present  action. 
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[8]  There  was  no  abuse  of  discretion  in  denying  defendant's 
application  for  a  continuance  until  the  next  term.  He  states  in 
his  affidavit:  "That  since  the  information  in  the  above-entitled 
action  was  filed  F.  W.  Cannon  (a  resident  of  said  county  and 
state),  who  is  a  necessary  and  material  witness  for  my  defense 
therein,  having  broken  one  of  his  arms,  without  my  knowledge, 
consent,  or  procurement,  has  left  said  county  and  state  and  gone 
to  the  home  of  his  parents  in  Jasper  county,  in  the  state  of 
Missouri  ,and  that  he  has  sent  me  through  the  mails  the  affidavit 
of  C.  M.  Ketchum,  ^I.  D.,  which  is  marked  ^Exhibit  A,  and  made 
a  part  of  this  affidavit,  which  discloses  the  present  condition  of 
the  said  Cannon.  That  said  Cannon  is  beyond  the  jurisdiction 
of  this  court,  and  I  am  unable  to  obtain  his  appearance  at  the 
present  term  thereof.  That  since  learning  of  the  fact  that  said 
Cannon  had  left  this  jurisdiction  I  have  not  had  time  to  take  his 
deposition,  but  have  every  reason  to  believe  that  I  can  procure 
his  personal  presence  at  the  next  term  of  this  court  and  produce 
his  evidence  if  a  postponement  or  continuance  of  said  action  can 
be  had.  That  the  said  Cannon  had  faithfully  promised  to  be  pres- 
ent and  testify  in  my  behalf  upon  the  trial  of  this  action,  and  his 
failure  to  do  so  is  a  complete  surprise,  and  that,  as  hereinbefore 
stated,  the  evidence  of  said  Cannon  is  material,  necessary,  and 
vital  to  my  defense  in  the  premises.  *  *  *  Affiant  further  says 
that  said  Cannon  knows  the  facts  to  be  that  all  the  treatments  of 
a  dental  character  between  the  ist  day  of  September,  191 1,  and 
the  filing  of  this  information  against  affiant  with  which  he  is 
charged  with  performing  were  performed  under  his  supervision, 
direction,  and  control,  as  hereinbefore  slated,  and  that  said  Can- 
non would  testify  upon  the  trial  that  all  treatments .  of  each  and 
every  witness  whose  name  is  indorsed  on  the  information  herein 
was  under  his  direct  supervision  and  direction,  and  also  that  all 
other  treatments  made,  used,  or  administered  to  any  other  person 
by  this  affiant  was  under  his  direct  control,  supervision,  and  tutel- 
age. Affiant  further  says  that  there  is  no  other  pedson  by  whom 
he  can  establish  the  facts  set  forth  in  this  affidavit  save  and  except 
the  said  Cannon."  Exhibit  A  does  not  appear  in  the  appellant's 
"statement  of  facts."  In  absence  of  such  affidavit,  this  court 
should  not  presume  that  a  broken  arm  was,  in  it-self,  a  sufficient 
reason  for  Cannon's  absence  at  the  time  of  the  trial,  if  he  desired 
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to  be  present;  and  nothing  in  the  record  justifies  the  inference 
that  he  was  unfriendly  to  the  accused.  If,  as  appears  from  the 
defendant's  affidaTit,  Cannon  was  able  to  go  from  Sioux  Falls  to 
Missouri,  the  inevitable  inference  is  that  he  was  able  to  return,  in 
absence  of  any  evidence  to  the  contrary.  It  appearing  that  the  in- 
formation was  filed  in  the  circuit  court  April  29,  1912,  and  that 
the  trial  did  not  occur  until  May  17,  191 2,  there  was  ample  time 
within  which  to  have  secured  Cannon's  deposition;  it  appearing 
that  the  relations  of  the  accused  and  the  witness  were  friendly, 
and  it  not  appearing  when  the  witness  departed  for  Missouri. 
Furthermore,  it  affirmatively  appears  that  the  defendant  was  not 
prejudiced  by  the  denial  of  his  application,  as  other  witnesses  were 
present  who  could  and  did  offer  to  give  the  same  testimony  as 
that  of  the  absent  witness  and  the^  latter's  testimony  would  not 
have  been  received  had  he  been  present. 

[9]  The  statute  provides  that  a  certificate  of  the  secretary  of 
the  board  of  dental  examiners,  stating  that  any  person  is  or  is  not 
a  legally  licensed  or  registered  dentist,  under  the  seal  of  the  board, 
shall  be  prima  facie  evidence  in  all  courts  of  the  state  of  the  facts 
therein  state,  without  further  authentication.  Laws  1909,  c.  4,  §  3. 
Such  a  certificate  was  received  over  the  abjection  that  the  pro- 
vision of  the  statute,  if  applicable  to  criminal  actions,  conflicts 
with  the  constitutional  right  of  one  accused  of  crime  **to  meet  the 
witness  against  him  face  to  face."  Const,  art.  6,  §  7.  Whether 
there  was  error  on  this  ground  need  not  be  determined,  for  the 
reason  that  the  fact  stated  in  the  certificate  was  conclusively  estab- 
lished by  other  competent,  uncontradicted  evidence. 

[10]  Secion  6,  Laws  1909,  reads  as  follows:  "Any  person 
shall  be  said  to  be  practicing  dentistry  within  tlie  meaning  of  this 
act,  who  shall  hold  himself  out  before  the  public  as  practicing 
dentistry  by  equipping  an  office,  advertising  or  permitting  it  to  be 
done  by  sign,  card,  circular,  hand-bill,  newspaper  or  otherwise, 
that  he  can  or  will  attempt  to  perform  dental  operations  of  any 
kind,  treat  diseases  or  lesions  of  the  human  jaw,  or  replace  lost 
teeth  by  artificial  ones,  or  attempt  to  correct  malposition  thereof, 
or  who  shall  for  a  fee,  salary  or  other  reward,  paid  or  to  be  paid, 
either  to  himself  or  to  another  person,  perform  dental  operations 
of  any  kind,  treat  diseases  or  lesions  of  the  human  jaw  or  teeth,  or 
replace  lost  teeth  by  artificial  ones,  or  attempt  to  correct  malposi- 
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tions  thereof.  The  foregoing  provisions  of  this  section  shall  not 
apply  to  students  enrolled  in  and  regularly  attending  any  dental 
college,  who  perform  acts  of  dentistry  in  the  pursuit  of  clinical 
advantage  under  the  drect  'supervision  of  a  preceptor  or  a 
licensed  dentist,  during  the  perior  of  their  enrollment;  and  the 
provisions  of  this  act  shall  not  prevent  any  legally  licensed  resi- 
dent physician  or  surgeon  from  extracting  teeth  or  to  prevent  any 
person  from  using  any  domestic  remedy  for  relief  of  pain."  The 
evidence  of  the  state  tended  to  prove  that  certain  persons  received 
treatment  in  the  Lakota  Block,  on  Phillips  avenue,  in  Sioux  Falls, 
during  the  period  alleged  in  the  information ;  that  the  place  where 
such  treatments  were  received  consisted  of  three  rooms,  occupied 
by  Cannon,  the  absent  witness,  the  accused,  and  the  latter's  wife; 
that  one  of  these  rooms  was  used  for  the  reception  of  patients, 
and  in  which  Mrs.  Carlisle  kept  the  accounts,  collected  fees,  and 
gave  receipts;  and  that  there  was  a  dental  chair  in  each  of  the 
other  rooms,  one  used  by  Cannon,  the  other  by  the  accused.  Copies 
of  the  articles  of  incorporation  and  by-laws  of  the  * 'Carlisle  Den- 
tal College,"  offered  by  the  defendant,  were  excluded.  The  only 
persons  named  as  incorporators  are  Cannon,  the  absent  witness, 
the  accused,  and  the  latter's  wife.  The  by-laws,  purporting  to 
have  been  adopted  January  8,  1912,  provide  that  Cannon  shall 
be  president,  the  defendant  vice  president,  and  the  latter's  wife 
secretary-treasurer  for  one  year  from  January  i,  1912.  In  the 
book  containing  the  by-laws  the  following  entries  appear  under 
the  headings,  "Enrollment  of  Students,"  "Names,"  * 'Residences," 
"Dates":  "Carlisle,  C.  L.,  Sioux  Falls,  S.  D.,  Jan.  3  1912.  Car- 
lisle, Marian  E.  feioux  Falls,  S.  D.,  Jan.  3,  1912."  It  was  shown 
that  the  persons  so  described  as  enrolled  students  were  the  accused 
and  his  wife.  No  evidence  was  offered  tending  to  prove  that  any 
other  persons  had  ever  been  enrolled,  that  the  alleged  college  had 
ever  been  advertised  as  such,  or  that  any  person  had  ever  re- 
ceived instruction  as  a  student  in  connection  therewith.  The  ac- 
cused testified  that  he  had  practiced  dentistry  in  Sioux  Falls  for 
eight  years  preceding  January  i,  1912.  His  wife  testified  that 
during  that  time  'she  was  in  charge  of  the  clerical  part  of  her 
husband's  business.  All  the  offered  evidence,  viewed  in  the  light 
most  favorable  to  the  defendant,  merely  tended  to  prove  the 
cxitence  of  a  corporation  clothed  with  power  to  establish  a  dental 
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college.  Clearly  the  existence  of  such  a  corporation  is  neither 
essential  to  nor  evidence  of  the  existence  of  a  college.  The  fact  to 
be  proven  was  the  existence  of  a  dental  college.  It  was  wholly 
immaterial  whether  it  was  conducted  by  a  corporation,  partnership, 
or  individual.  Hence  the  documentary  evidence  relating  to  the 
creation  of  the  corporation  was  properly  excluded.  If  there  had 
been  any  evidence  of  an  existing  dental  college— an  institution 
of  that  character  in  actual  operation — there  might  have  been  an 
issue  for  the  jury  as  to  whether  it  was  being  conducted  in  good  - 
faith,  or  merely  as  a  device  to  evade  the  law.  But,  as  the  evi- 
dence wholly  failed  to  disclose  a  college  of  any  description  in 
actual  operation,  it  was  neither  necessary  nor  proper  to  inquire 
into  the  motives  which  prompted  the  incorporators  to  form  the 
corporation. 

[ii]  Defendant  was  asked  the  following  question,  to  which 
the  state  objected,  and  the  objection  was  sustained:  "I  will  ask 
you  to  state  whether  or  not  during  all  this  time,  having  especial 
relation  to  the  times  when  work  was  done  for  Connor,  Delaney, 
Brower,  and  Johmson,  Dr.  Cannon  had  charge  and  supervision  of 
the  dental  offices  in  question?"  This  testimony,  and  more  to  the 
same  effect,  was  properly  excluded.  The  fact  that  defendant's 
work  was  done  under  the  direct  supervision  of  a  licensed  dentist 
constituted  no  defense,  in  absence  of  evidence  tending  to  prove 
that  the  defendant  at  the  time  was  a  student  enrolled  in  and  regu- 
larly attending  a  dental  college. 

[i2,  13]  Though  requested  to  instruct  the  jury  that  the  de- 
fendant "should  not  be  convicted  for  any  period  during  which  he 
was  enrolled  as  a  student  in  and  regularly  attending  a  dental 
college,  and  in  performing  said  acts  of  dentistry  was  in  the  pur- 
suit of  clinical  advantages  under  the  direct  supervision  of  a  pre- 
ceptor or  a  licensed  dentist  during  the  period  of  such  enrollment," 
the  court  did  not  allude  to  the  subject  in  its  charge.  The  excep- 
tion respecting  enrolled  students  having  been  negatived  by  appro- 
priate allegations  in  the  information,  the  question  presented  by  the 
court's  refusal  to  instruct  as  requested  is  ont  of  evidence,  not  of 
pleading.  When,  as  in  the  case  at  bar,  the  subject-^natter  of  a 
negative  averment  in  an  indictment  or  information  relied  upon  by 
the  defendant  as  a  justification  or  excuse  lies  peculiarly  within  his 
knowledge,  the  general  rule  is  that  the  burden  of  proof  as  to  such 
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justification  or  excuse  is  on  the  defendant.  Territory  v.  Scott,  2 
Dak.  212,  6  N.  W.  435;  People  v.  Boo  Doo  Hong,  122  Cal.  606, 
55  Pac.  402;  Cleary  v.  State,  56  Ark.  124,  19  S.  W.  313;  Williams 
V.  People,  121  111.  84,  II  N.  E.  881.  By  the  "burden  of  proof/' 
as  thus  employed,  is  meant  the  duty  of  producing  evidence  in 
order  to  meet  a  prima  facie  case,  not  the  quantum  of  evidence 
required  to  establish  the  truth  of  any  given,  proposition  or  issue. 
5  Am.  &  Eng.  Enc.  22.  The  presumption  of  innocence  is  only 
one  of  numerous  rules  of  evidence  and  procedure  applicable  to 
criminal  actions. 

[14]  "On  the  trial  of  an  indictment  or  information  for  any 
other  offense  than  libel,  questions  of  law  are  to  be  decided  by  the 
court,  and  questions  of  fact  are  to  be  decided  by  the  jury;  and, 
although  the  jury  have  the  power  to  find  a  general  verdict,  which 
includes  questions  of  law  as  well  as  of  fact,  they  are  bound,  never- 
theless, to  receive  as  law  what  is  laid  down  as  such  by  the  court." 
Rev.  Code  Crim.  Proc.  §  354.  While  it  is  the  province  of  the 
jury  to  determine  whether  the  required  facts  have  been  estab- 
lished, it  is  for  the  court  to  determine  what  facts  constitute  the 
crime  charged,  by  what  evidence  such  facts  may  be  established, 
and  what  issues  shall  be  considered.  In  the  case  at  bar  the  fact 
that  the  accused  was  without  a  license  was  conclusively  established. 
Having  failed  to  produce  any  evidence  tending  to  prove  that  he 
was  an  enrolled  student,  the  burden  being  on  him  to  produce  some 
such  evidence  in  order  to  raise  that  issue,  the  only  material  issue 
to  be  determined  by  the  jury  was  the  one  submitted  by  the  court, 
namely,  whether,  at  the  place,  and  within  the  period  alleged,  he 
was  performing  the  acts  forbidden  by  the  statute.  It  might  have 
been  better  form  to  have  stated  the  exception  as  to  enrolled  stu- 
dents and  the  rule  relating  to  the  defendant''s  failure  to  produce 
any  competent  evidence  tending  to  prove  such  exception,  but  had 
the  suggested  course  been  pursued  the  result  would  have  been  the 
same;  the  jury  being  charged,  in  effect,  to  disregard  the  exception 
In  absence  of  any  evidence  produced  by  the  state  or  the  defendant 
tending  in  any  degree  to  establish  the  exception,  the  learned  trial 
court  did  not  err  in  excluding  that  issue  from  the  consideration  of 
the  jury. 

The  entire  record  has  received  thoughtful  attention.  Finding 
no  reversible  error,  the  judgment  of  the  circuit  court  is  affirmed. 


Digitized  by  VjOOQIC 


Dec,  1912]  LUMBER   COMPANY   v.    KASS  et   al.  497 

CLOW-SCHAAF  LUMBER  COMPANY,  Respondent,  v.  KASS 

et  al..  Appellants. 
(138  N.  W.  1 120.) 

1.  Evidente— Pleading — Admission    of — ^Harmless   Error. 

Where,  in  an  action  for  purchase  price  of  material,  defend- 
ants admitted  that  the  balance  claimed  by  plaintiff  was  correct 
unless  one  defendant  was  entitled  to  a  certain  credit,  to  which 
in  law  he  was  not  entitled,  and  the  undisputed  letters  of  the 
other  defendant  virtually  admitted  her  indebtedness  in  that 
amount,  held,  that  admission  of  evidence  to  prove  the  sale,  the 
amount  thereof,  the  payments  made,  and  balance  due,  if  error, 
was  harmless. 

2.  Corporations  —  Officers  —  Agency  —  Unauthorized      Contract      for 

Credit. 

A  corporation  was  not  bound  by  an  unauthorized  and  unrati- 
fied agreement  of  its  vice-president  that  a  debt  owed  by  him 
individually  to  the  buyer  of  building  material  from  the  corpor- 
ation should  be  credited  on  the  account  for  the  material,  though 
the  material  was  sold  by  the  vice-president  while  he  was  one  of 
two  active  managers  of  the  corporation. 

3.  Principal  and  Agent — Ageat*s  Individual  Debt — PrincipaPs  ^Prop- 

erty Applied. 

A  managing  agent  of  a  corporation  has,  as  such  agent,  no 
authority  to  apply  his  principars  property  to  liquidate  his  own 
indebtedness  to  a  third  person;  and  such  third  person  is  bound 
to  know  that  such  agent  cannot  bind  his  principal. 

(Opinion  filed  December  14,  1912.) 

Appeal  from  Circuit  Court,  Beadle  County.  Hon.  Alva  E. 
Taylor,  Judge. 

Action  by  the  Clow-Schaaf  Lumber  Company,  a  corporation, 
against  N.  J.  Kass  and  another,  to  recover  an  alleged  balance  due 
to  plaintiff  from  defendants  for  building  materials  sold  to  them. 
From  a  judgment  in  favor  of  plaintiff  and  from  an  order  denying 
a  new  trial,  defendants  appeal.     Affirmed. 

C.  A.  Kelley,  and  James  Byrnes,  for  Appellants. 

The  evidence  shows  plainly  that  the  witness  Mr.  Schaaf 
had  no  personal  knowledge  of  the  account  and  was  refreshing  his 
memory  from  the  ledger  of  the  plaintiff  company,  his  testimony 
showed  that  the  ledger  was  not  a  book  of  original  entries  and  that 
the  book  of  original  entries  was  not  lost  or  destroyed.  Hence  the 
ledger  was  not  admissible  and  .it  was  not  proper  for  him  to  read 
32— Vol.   30,  S.  D. 
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the  account  from  the  ledger  which  was  practically  what  was  done 
in  the  case. 

It  is  a  well  established  rule  of  law  that  only  books  of  original 
entry  are  admissible  to  prove  an  account  and  it  would  be  violating^ 
the  law  altogether  if  the  party  is  allowed  to  leave  the  original 
books  at  home  and  read  from  a  copy  which  may  or  may  not  be 
correct,  and  without  any  opportunity  for  the  jury  or  court  to  ex- 
amine the  original  books  to  see  how  the  original  entries  were 
made  therein,  and  judge  as  to  their  credibility. 

Stitherlcntd  &  Payne,  and  E.  D.  Bde,  for  Respondent. 

The  first  two  assignments  of  error  refer  to  objections  made 
to  certain  question  propounded  to  the  witness  Schaaf  which  were 
overruled  by  the  trial  court.  The  witness  was  giving  testimony 
relating  to  the  amount  of  lumber  and  material  sold  by  the  plain- 
tiff to  the  defendants.  He  was  asked  and  allowed  to  refer  to  a 
book  called  a  "ledger"  as  a  memorandum  of  the  transaction  to 
refresh  his  memory.  The  witness  testified  that  the  entries  were 
made  by  himself  at  the  time  of  the  sales  and  delivery  to  the  de- 
fendants; that  at  the  time  he  made  same  he  knew  about  the 
transaction,  knew  the  memorandum  was  right,  and  knew  of  it 
from  personal,  recollection  aside  from  any  day  book  or  other 
memorandum  of  the  transaction.  Refreshing  his  memory  from 
this  he  was  allowed  to  testify  as  to  the  amount  of  material  sold. 
We  think  that  the  ruling  of  the  trial  court  was  entirely  right  and 
proper  and  in  accordance  with  the  established  rules  of  evidence. 
Any  writing  may  be  used  to  stimulate  and  revive  a  present  recol- 
lection.    Wigmore  on  Evidence,  Sec.  758. 

Further,  any  writing  itself,  which  the  witness  testifies  he 
passed  judgment  upon,  and  knew  of  its  correctness  when  made, 
is  admissible  in  evidence  as  evidence  of  the  transaction.  Wigmore 
on  Evidence,  Sec.  747. 

Furthermore,  the  testimony  which  appellants  now  claim  was 
erroneously  admitted  was  given  by  other  witnesses,  to  the  ad- 
misision  of  which  no  objection  is  now  made.  The  witness,  Schaaf, 
using  the  so-called  ledger  as  a  memorandum  testified  as  to  the 
amount  of  material  sold,  and  the  payments  made  by  the  defend- 
ants, thus  showing  the  balance  claimed  by  the  plaintiff  in  this 
action.  But  the  answer  of  the  defendants  was  an  admission  of 
plaintiff's  claim,  and  a  claim  of  settlement.     The  defendant,  N.  J. 
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Kass,  testified  that  the  defendants  bought  material  to  the  amount 
of  $1,193.80,  and  that  he  had  paid  them,  aside  from  the  Clow 
account,  the  sum  of  $1,15575,  thus  leaving  a  balance  due  plaintiff 
of  $38.05,  without  applying  the  Clow  account.  Exhibit  **D"  was  re- 
ceived in  evidence,  being  a  letter  written  by  the  defendant,  Mary 
Kass  to  C.  C.  Whitcher,  which  'States  that  $38.05  was  due  plain- 
tiff without  interest.  Any  error  in  admitting  the  testimony  of 
the  witness  Schaaf  would  be  without  prejudice  where  the  same 
evidence  is  given  by  other  witnesses,  or  where  the  facts  testified 
to  are  admitted  by  the  pleadings.  Gale  v.  Shillock,  4  Dak.  182 ; 
Yankton  Bldg.  &  L.  Assn.  v.  Dowling,  10  S.  D.  540. 

Generally  speaking,  all  persons  dealing  with  the  officers  and 
agents  of  corporations  are  bound  to  take  notice  of  the  fact  that 
•they  act  under  charters,  general  statutes,  by-laws,  or  usages, 
which  more  or  less  define  the  extent  of  their  authority,  and  such 
persons  must  in  doubtful  cases  at  their  peril,  acquaint  themselves 
with  the  extent  of  that  authority.  10  Cyc.  940,  citing  cases  from 
Alabama,  Connecticut,  Georgia,  Illinois,  Massachusetts,  Michigan, 
Missouri,  Xew  Hampshire,  New  York,  Pennsylvania,  Tennessee, 
Virginia  and  Wisconsin. 

In  this  case  it  is  conceded  that  Mr.  Clow  was  the  agent  of 
the  plaintiff  in  conducting  its  business  and  selling  lumber.  But 
his  authority  was  to  sell  the  lumber  and  conduct  the  business  in 
the  usual  course  of  business.  The  authority  to  do  things  outside 
of  the  general  course  of  business  could  not  be  implied  but  must 
be  by  express  authority.  No  authority  is  shown  to  divert  the 
property  of  the  corporation  to  the  payment  of  his  personal  indeb- 
tedness. The  authorities  go  further  and  hold  that  "for  the  direc- 
tors or  contracting  officers  of  a  corporation  to  divert  its  property, 
or  pledge  its  credit  to  the  payment  or  securing  of  their  individual 
debts  is  a  fraud  and  breach  of  trust  towards  the  corporation,  and 
its  shareholders,  and  a  fraud  as  to  its  creditors."  10  Cyc,  pp. 
799-800;  Nix  V.  Miller,  26  Col.  203;  Dunlacher  v.  Frazer,  8 
Wyo.  58;  Main  Jelliece  Mountain  Coal  Co.  v.  Latspeich,  14  Ky. 
L.  Rep.  595,  20  S.  W.  377;  Close  v.  Potter,  25  N.  Y.  Supp.l.  972; 
Greenville  Gas.  Co.  v.  Reis,   54  Ohio   St.   549. 

"The  general  rule  rs,  that  one  who  receives  from  an  officer 
of  a  corporation  the  notes  or  securities  of  such  corporation  in 
payment  of,  or  security  for  a  personal  debt  of  such  officer,  doe« 
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SO  at  his  own  peril.  Prima  facie,  the  act  is  unlawful,  and  un- 
less actually  authorized,  the  purchaser  will  be  deemed  to  have 
taken  them  with  notice  of  the  rights  of  the  corporation."  Wilson 
V.  M.  E.  R.  Co.,  I20  N.  Y.  145 ;  G^rmania  Safety  Vault  &  Trus': 
Co.  et  al.  V.  Boynton,  71  Fed.  797;  10  Cyc.  942,  note  91 ;  Wheeler 
V.   Home  Savings,  etc..   Bank,    188  III.   34,   57  N.   E.   598. 

WHITING,  J.  This  action  was  brought  by  plaintiff  corpora- 
tion to  recover  of  the  defendants  a  balance  which,  it  was  claimed, 
remained  due  and  unpaid  upon  an  account  for  building  material 
sold  defendants  by  the  plaintiff.  Trial  was  had  before  the  court 
and  a  jur>',  and  a  verdict  was  directed  in  favor  of  plaintiff  for 
the  amount  claimed.  Judgment  was  entered  upon  said  verdict, 
and,  a  motion  for  a  new  trial  having  been  denied,  the  defendants 
appealed  from  such  judgment  and  order  denying  new  trial. 

[i]  Although  the  record  countains  several  assignments  of 
error,  there  are  really  but  two  matters  presented  for  our  con- 
sideration. Defendants  objected  to  certain  evidence,  received 
upon  behalf  of  plaintiff,  and  which  was  offered  for  the  purpose  of 
proving  the  sale  of  this  material  to  the  two  defendants,  the 
amount  thereof,  the  payments  that  had  been  made,  and  the  bal- 
ance due  thereon.  It  is  unnecessary  for  us  to  determine  whether 
or  not  there  was  any  error  in  the  rulings  of  the  court  in  relation 
to  this  evidence  for  the  reason  that  the  error,  if  there  was  any, 
was  not  prejudicial  to  the  defendants.  The  answer  of  the  de- 
fendants admitted  as  to  one  defendant  that,  unless  he  was  entitled 
to  the  credit  hereinafter  referred  to,  he  wa-s  owing  the  balance 
claimed  to  be  due;  the  undisputed  letters  of  the  other  defendant 
virtually  admitted  that  she  was  indebted  in  said  amount ;  and  the 
first  defendant,  when  a  witnes's  upon  the  stand  on  behalf  of  the 
defendants,  admitted  unequivocally  that  the  balance  claimed  by 
plaintiff  remained  due  and  unpaid  unless  defendants  were  entitled 
to  the  said  credit   above   referred   to. 

[2]  The  real  question  in  this  case,  and  the  one  going  to  the 
merits  of  the  defense,  relates  to  a  credit  claimed  by  defendants. 
They  sought  to  offer  proof  to  sustain  their  claim  to  this  credit, 
and  such  proof  was,  in  part,  rejected  by  the  trial  court.  For  the 
purposes  of  this  case  it  will  be  presumed  that  defendants  could 
have  proven  the  facts  as  claimed.  If,  under  such  facts,  defend- 
ants  would  have  been   entitled  to  the   credit  claimed,   this  cause 
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should  be  reversed  and  a  new  trial  granted;  otherwise,  it  should 
be  affirmed.  The  evidence  received,  together  with  that  offered, 
would  have  tended  to  prove  the  following  facts:  Plaintiff  cor- 
poration, at  the  time  of  the  sale  of  this  building  material,  was 
under  the  actual  control  and  active  management  of  two  of  its 
officers,  one  of  who  was  Mr.  Clow,  its  vice  president.  The  con- 
tract for  the  sale  of  this  lumber  was  entered  into  on  behalf  of  the 
corporation  by  said  Clow  with  the  defendant  X.  J.  Kass.  At  the 
time  of  the  making  of  said  contract,  the  said  Clow  individually 
was  indebted  to  the  defendant  N.  J.  Kass  upon  an  account  for 
labor  performed  by  said  defendant,  and,  in  connection  with  the 
sale  of  the  building  material,  he  agreed  with  this  defendant  that 
defendants  should  receive  a  credit  upon  said  bill  for  the  amount  of 
said  account.  The  corporation  never  gave  this  credit.  With  such 
credit  allowed,  there  would  be  no  balance  due  the  plaintiflF. 

[3]  The  trial  court  ruled  that  the  agreement  to  credit  such 
account  was  not  binding  upon  the  corporation.  In  this  the  trial 
court  was  clearly  right.  One  proposition  which  lies  at  the  basis  of 
the  law  of  agency  is  that  a  person  cannot  fairly  serve  two  mas- 
ters whose  interests  are  conflicting,  and  it  is  therefore  an  estab- 
lished proposition  that  an  agent — even  though  he  be  a  general 
agent — cannot  be  presumed  to  have  authority  to  do  an  act  or 
enter  into  a  contract  binding  upon  his  principal  when  such  act  or 
such  contract  is  one  in  which  he  has  a  personal  interest  known 
to  the  party  with  whom  he  is  dealing.  So  it  is  held  that,  unless 
an  agent  has  actual  authority — or  by  the  acts  of  his  principal  has 
been  clothed  with  ostensible  authority — to  enter  into  such  a  con- 
tract, he  has  no  authority  to  contract  the  use  of  the  property  of 
his  principal  to  liquidate  his  own  indebtedness  to  a  third  person; 
and,  if  he  does  so,  the  principal  may  recover  the  property  or  its 
value  in  an  action  against  such  third  person.  31  Cyc.  1605;  2 
Hticy.  L.  &  P.  1224.  Applying  this  principle,  fully  recognized 
in  the  law  of  agency,  to  the  case  of  a  corporation  which  can  act 
only  through  agents,  it  follows  that,  whik  a  managing  agent  of 
a  corporation  will  be  presumed  to  have  authority  to  enter  into 
any  and  all  ordinary  transactions  upon  behalf  of  said  corpora-, 
tion  which  are  within  the  corporate  powers  of  such  corporation, 
yet  when  any  transaction  in  which  he  attempts  to  act  as  the  agent 
of  such  corporation  is  one  in  which  he  is  also  acting  in  his  own 
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behalf — which  fact,  as  in  the  case  at  bar,  is  known  to  the  party 
with  whom  he  is  dealing — the  presumption  in  favor  of  the  power 
of  such  agent  or  officer  ceases.  In  such  a  case  the  other  party  is 
bound  to  know  that  the  agent  cannot  bind  the  corporation  unless 
he  has  special  authority  from  the  corporation  »so  to  do.  It  there- 
fore becomes  incumbent  upon  a  party,  who  seeks  to  hold  a  cor- 
poration to  a  contract  or  agreement  made  by  its  agent  or  officer 
under  such  circumstances,  to  ascertain,  at  his  own  perilj  whether 
or  not  the  officer  or  agent  had  authority  to  enter  into  the  con- 
tract. As  is  well  stated  in  lo  Cyc.  799,  "for  the  directors  or 
contracting  'officers  of  a  corporation  to  divert  its  property  or 
pledge  its  credit  to  the  payment  or  securing  of  their  individual 
debts  is  a  fraud  and  breach  of  trust  toward  the  corporation  and 
its  shareholders,  and  a  fraud  as  to  its  creditors." 

Appellants  have  cited  but  one  case  in  support  of  their  con- 
tention, namely,  the  case  of  Siemens,  etc.,  Co.  v.  Horstmann  et  al. 
(Pa.)  16  Atl.  490.  An  examination  of  this  case  will  show  that 
the  propositions  therein  involved  have  not  the  remotest  bearing 
upon  the  question  presented  upon  this  appeal.  With  the  legal 
propositions  announced  in  said  case  we  fully  agree;  the  same 
having  but  recently  been  announced  in  the  decisions  of  this  court. 

Defendants  neither  introduced  nor  offered  any  evidence 
tending  to  prove  that  Cl_pw  had  actual  or  ostensible  authority  to 
credit  said  account  upon  said  bill  sold,  or  that  his  agreement  so 
to  do   was   ever   ratified   by   the  corporation. 

The  judgment  and  order  appealed  from  are  affirmed. 


IRWLY,  Respondent,  v.   TAUBMAX,  Appellant. 
(139  N.  W.  115.) 

1.  Pleading — Bill  of  Particulars — Libel  and  Slander — Common  Law. 

Under  Sec.  135,  Code  Civ.  Proc.,  as  well  as  at  common  law, 
the  court  has  the  same  power  to  require  defendant  to  file  a  bill 
of  particulars  in  an  action  for  a  libelous  publication  as  it  has  in 
actions  on  account. 

2.  Bill  of  Particulai's — Showing   For — Timely   Objection  to   Showing 

An  objection  that  plaintiff's  showing  was  insufficient  to  justify 
granting  his  motion  for  bill  of  parti2ulars  from  defendant,  will 
not  be  considered  on  review  when  not  made  below. 
8.     Pleading — Libel  and  Slander — Right  to  Bill  of  Particulars — Con- 
tents of  Bill  of  Particulars. 
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Where,  in  an  action  for  a  libelous  publication  that  charged 
.plaintiff  with  agreeing  with  agents  of  a  party  on  trial  to  influ- 
ence the  jury,  of  which  plaintiff  was  foreman,  to  acquit  such 
party,  and  with  bringing  about  an  acquittal  pursuant  to  such 
agreement,  defendant  pleaded  the  truth  of  such  publication  and 
that  the  story  and  the  transaction  had  often  been  told  him, 
plaintiff  was  entitled  to  a  bill  of  particulars  giving  the  names  Oif 
such  agents,  but  was  not  entitled  to  be  informed  of  the  names 
of  the  persons  who  had  told  defendant  the  story. 

(Opinion  filed  December  14,  1912.) 

Appeal  from  Circuit  Court,  Davison  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  W.  E.  Irwin  against  T.  W.  Taubman,  for  dam- 
ages for  an  alleged  libelous  publication  in  defendant's  newspaper 
concerning  the  plaintiff.  From  an  order  requiring  defendant  to 
serve  a  bill  of  particulars,  he  appeals.     Modified  and  affirmed. 

//.  £.  Hitchcock,  and  Brown  &  Broium,  for  Appellant. 

A  bill  of  particulars  is  referred  to  but  once  in  the  Code.  In 
section  135,  Code  Civ.  Proc.  we  find,  "*  *  * ;  and  the  court  may 
in  all  cases  order  a  bill  of  particulars  of  the  claim  of  either  party 
to  be  furnished."  As  to  the  nature  and  office  of  a  bill  of  particu- 
lars, therefore,  we  must  go  to  the  books  and  cases. 

"A  bill  of  particulars  is  an  amplification  of  a  matter  set  forth 
in  the  pleading."     3  Enc.  PI.  &  Pr.   518. 

**The  office  of  a  bill  of  particulars  is  to  apprise  the  opposite 
party  of  each  item  or  specific  proposition  for  which  the  pleader 
contends  in  respect  of  any  issuable  fact."  13  Enc.  PI.  &  Pr. 
92. 

"The  proper  office  of  a  bill  of  particulars  is  to  inform  the 
opposite  party  and  the  court  of  the  precise  nature  and  character 
of  the  cause  of  action  or  defense  for  which  the  pleader  contends 
in  respect  of  any  material  or  issuable  fact  in  the  case,  and  which 
is  not  specially  set  out  in  his  pleading  without  great  prolixity. 
It  is  properly  an  amplification  of  the  pleading  designated  to  make 
more  specific  general  allegations  appearing  therein,  and  thus  avoid 
a  surprise  at  the  trial."    31  Cyc.  565. 

"Formerly  a  bill  of  particulars  could  be  secured  only  in  ac- 
tions for  demands  of  money,  and  we  think  that  the  section  of  the 
Code  above  referred  to,  contemplated  an  application  therefor  only 
in  such  actions. 
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"A  bill  of  particulars  of  a  statement  of  account  is  a  matter 
of  right  in  an  action  founded  upon  an  account/'  under  section  135 
Code  of  Civil  Procedure,  but  we  think  the  provision  **and  the 
court  may  in  all  cases"  is  not  general  in  its  meaning,  but  refers 
only  to  those  actions  which  are  contemplated  by  the  preceding 
language  of  the  section.  The  party  is  entitled  to  the  bill  of  par- 
ticulars as  a  matter  of  right,  and  if  the  adverse  party  does  not 
furnish  it  on  demand  "the  court  may  in  all  (such)  cases  order" 
it.  This  view  of  the  provision  is  borne  out  by  the  grammatical 
construction,  the  full  sentence  is,  **the  court  or  judge  thereof  may 
order  a  further  account  when  the  one  ^delivered  is  defective; 
and  the  court  may  in  all  cases  order  a  bill  of  particulars  of  the 
claim  of  either  party  to  be  furni'shed."  The  provision  in  question 
is  a  part  of  a  sentence,  the  first  part  of  it  refers  clearly  to  actions 
founded  on  contract  only :  it  is  separated  from  that  part  of  the  sen- 
tence only  by  a  semi-colon,  and  by  all  fair  rules  of  grammatical 
construction  the  last  part  of  the  sentence  ought  not  to  include 
within  its  scope  cases  of  all  classes  when  the  first  part  included 
cases   of  a  special  class  only. 

Furthermore,  it  is  a  bill  of  particulars  of  the  claim. of  either 
party  which  is  to  be  furnished;  in  the  intrinsic  and  primary 
meaning  connoted  by  the  word  "claim"  is  a  demand  of  some- 
thing as  a  right.     Webster's  Dictionary  and  Standard  Dictionary. 

As  used  in  the  sentence  under  consideration  the  word  must 
be  taken  as  being  applied  to  actions  arising  out  of  contract  and 
founded  on  an  account,  and  in  such  actions  the  court  may  in  all 
cases  order  a  bill  of  particulars.  See  in  this  connection  the  case 
of  Roberts  v.  Vornholt,  26  N.  E.  207    (Ind.). 

We  are  aware  that  the  courts  in  New  York  state  have  taken 
a  different  view  of  the  effect  of  a  similar  provision  in  the  Code 
of  that  state,  and  have  held  that  the  phrase  in  all  cases  should 
be  construed  in  the  broadest  meaning  of  the  word  "all." 

But  we  think  this  view  gives  too  little  regard  to  acknowledged 
rules   of   construction. 

Did  it  have  such  ix>wer  independent  of  the  statute?  On  this 
question  the  decisions  are  in  conflict,  although  the  prevailing 
opinion  seenB  to  favor  the  power  to  order  a  bill  of  particulars  in 
actions  of  tort  and  specifically  in  libel  actions,  in  favor  of  both 
plaintiff  and  defendant.     This  -view  is  founded  chiefly  on  English 
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cases,  however,  and  in  New  York,  where  bills  of  particulars  seem 
to  be  used  most  frequently,  they  depend  on  a  statute  similar  to 
the  one  above  referred  to,  and  Indiana  holds  that  the  court  has  no 
power  to  order  a  bill  of  particulars  in  an  action  arising  out  of  a 
tort.     Lemmon  v.  Moore,  94  Ind.  40;  Roberts  v.  Vornholt,  supra. 

While,  therefore,  w^e  are  not  prepared  to  say  that  the  court 
has  no  power  to  make  such  an  order  in  actions  sounding  in  tort, 
we  do  contend  that  such   ix)wer  is   doubtful. 

But  even  assuming  the  court  had  the  power  to  make  such 
an  order,  it  was  error  to  make  it  in  this  case.  'Here  a  bill  of 
particulars  was  not  a  matter  of  right,  but  a  matter  within  the 
discretion  of  the  court,  upon  proper  application  by  the  plaintiff. 
The  plaintiff  failed  to  make  proper  and  sufficient  application. 
Doubtless  the  learned  counsel  for  the  plaintiff  thought  that  in  an 
affidavit  covering  nearly  four  pages  they  had  stated  all  the  essential 
features.     We  shall  enumerate  them  briefly: 

1.  The  application  must  be  made  on  motion.  3  Enc.  PI.  & 
Pr.,  520;  31   Cyc.   583. 

2.  Motion  must  be  accompanied  by  an  affidavit  (usually  of 
the  party).     3  Enc.  PI.  &  Pr.  521;  31  Cyc.  585,  and  cases  cited, 

3.  The  affidavit  should  allege  substantially  that  the  party  has 
no  knowledge  or  means  of  knowledge  respecting  the  matters  of 
which  a  bill  of  particulars  is  asked.    3  Enc.  PI.  &  Pr.  521 ;  31  CyC. 

585- 

This  rule  is  a  direct  result  of  the  other  rule  that  a  party  is 
not  entitled  to  a  bill  of  particulars  if  a  matter  is  within  his  own 
knowledge. 

4.  The  affidavit  should  show  that  the  allegations  concerning 
which  particulars  are  asked  arc  denied  by  the  party  asking.  Tal- 
madge  v.  Sanitary  Security  Co.,  37  X.  Y.  Suppl.  177;  Webster  v. 
Fitchburg  R.   Co.,  66  N.  Y.   Suppl.  220. 

The  affidavit  accompanying  the  motion  is  defective  in  both 
particulars  last  referred  to.  W^e  find  that  deponent  "is  ignorant 
of  the  particulars  of  the  said  claim  made  by  the  said  defendant 
in  his  said  amended  answer  as  to  who  «said  agents  of  Lewis  are 
or  were;"  and  deponent  further  states  that  **he  is  ignorant  of  the 
claim  so  alleged  by  the  defendant  with  reference  to  said  'story 
has  often  been  told  *  *  *' "  The  only  showing  is  that  deponent 
is  ignorant.     It  is  surely  possible  that  the   deponent  is  ignorant, 
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and  that  at  the  same  time  he  knows  sources  from  which  by- mere 
inquiry  he  could  learn  the  information  desired  or  claimed  to  be 
desired.  Means  or  sources  of  information  as  well  as  actual  in- 
formation must  be  negatived. 

Furthermore,  the  plaintiff  absolutely  fails  to  deny  any  of  the 
allegations  concerning  which  he  is  seeking  information.  Surely 
the  rule  requiring  denial  is  a  most  fair  one,  for  it  would  be  very 
unjust  to  defendant  in  this  case  to  require  him  to  furnish  plaintiff 
with  a  bill  of  particulars  concerning  a  situation  which,  for  all  the 
showing  plaintiff  has  made,  may  have  taken  place  exactly  as 
alleged. 

The  court  erred,  therefore,  in  making  the  order  appealed 
from  because  there   was  not  a   sufficient  and  proper  application. 

The  order  requires  that  "the  defendant  deliver  to  the  plain- 
tiff's attorney  a  bill  of  particulars  duly  verified  of  the  demand  for 
which  this  action  is  brought."  This  obviously  requires  an  im- 
possibility. Hqw  is  the  defendant  to  know  the  particulars  on 
which  the  plaintiff  based  his  claim;  this  is  a  matter  which  ought 
at  least  to  be  within  plaintiff's  knowledge,  or  that  of  his  at- 
torneys. 

If  the  plaintiff  does  not  know  the  particulars  **of  the  demand 
for  which  this  action  ifs  brought,"  the  defendant  can  hardly  be  ex- 
pected to  know  them. 

Finally,  the  order  requires,  "A  bill  of  particulars,  *  *  * 
stating  fully  who  the  agents  of  said  Lewis,  mentioned  in  the  de- 
fendant's amended  answer  were,  wherein  it  is  charged  in  the 
fourth  paragraph  of  said  amended  answer  and  in  subdivision  two 
that  the  jury  in  the  trial  of  the  case  of  the  Territory  of  Dakota  v. 
Henry  N.  Lewis,  in  the  district  court  of  Aurora  county.  Territory 
of  Dakota,  were*  corruptly  fixed  and  bribed  to  return  a  verdict  of 
not  guihy  specified  in  said  amended  answer,  that  said  payment 
was  agreed  upon  in  substance  between  the  plaintiff  herein  and  'the 
agents  of  the  said  Lewis,  let  the  bill  of  particulars  specify  who 
said  agent  or  agents  of  Lewis  was  or  were." 

*'Let  the  bill  of  particulars  specify  wherein  in  subdivision  3 
of  paragraph  4  of  said  amended  answer  it  is  charged  in  substance 
that  *tha  story  has  often  been  told  to  this  defendant  of  how  the 
acquittal  in  said  action  against  Henry  X.  Lewis  was  brought  about 
through   the  influence  and  negotiations  of   this  plaintiff,   wherein 
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said  jurors  were  corruptly  fixed  and  bribed  to  return  a  verdict  of 
*not  guilty.'  Let  the  said  bill  of  particulars  specify  the  name  or 
names  of  such  persons  claimed  to  have  often  made  such  'state- 
ments to  the  defendant  herein." 

This  is  plainly  not  an  order  for  the  defendant  to  furnish  a 
bill  of  particulars  of  his  claim  or  defense,  but  is  an  order  for  him 
to  furnish  to  the  adverse  party  the  details  of  the  evidence  by 
which  he  expects  to  support  his  defense,  and  the  names  of  the 
witnesses  whom  he  expects  to  give  such  evidence,  and  it  vs  well 
settled  that  a  party  will  not  be  required  to  serve  a  bill  of  particu- 
lars where  its  only  office  would  be  to  disclose  the  evidence  on 
which  he  relies  to  support  the  allegations  of  his  pleadings  or  to 
inform  the  adverse  party  of  the  names  of  his  witnesses.  See 
Vol.  2,  Abbott's  Brief  on  Pleadings,  Sees.  142-143,  and  notes,  pp. 
1964-1966;   Knipe  v.  Brooklyn  Daily  Eagle,  91  N.  Y.  S.  872. 

Preston,  Wagoner  &  Tym,  for  Respondent. 

The  matter  of  granting  or  refusing  an  order  for  a  bill  of 
particulars  is  discretionary,  and  such  discretion  will  not  be  re- 
viewed by  the  Supreme  Court,  unless  there  was  an  abuse  of  dis- 
cretion,— this    proposition    needs    no   authorities. 

'^Whether  a  bill  of  particulars  shall,  or  shall  not  be  ordered  in 
a  particular  case,  is  a  matter  largely  in  the  discretion  of  the  trial 
court.''  Wilkawski  v.  Paramore,  93  N.  Y.  467;  Ferry  v.  King 
County,  26  Pac.  537   (Wash.). 

It  is  important  to  carefully  note  the  language  of  our  statute 
in  reference  to  requiring  a  bill  of  particulars.  Section  135  of  the 
Code  of  Civil  Procedure  provides:  *The  court  or  judge  thereof 
may  order  a  further  account,  when  the  one  delivered  is  defective ; 
and  the  court  may  in  all  cases  order  a  bill  of  particulars  of  the 
claim  of  either  party  to  be  furnished." 

This  provision  is  a  literal  copy  of  section  158  of  the  New 
York  Code,  found  in  Waiters  N.  Y.  Ann.  Code,  page  288. 

Stress  is  laid  upon  the  following  words,  contained  in  this 
section :  "And  the  court  may  in  all  cases  order  a  bill  of  par- 
ticulars of  the  claim  of  either  party  to  be  furnished." 

None  of  the  other  code  states,  as  far  as  we  can  find,  use  the 
same  language.  The  construction  placed  thereon  by  the  appellate 
court  of  New  York  is  entitled  to  consideration.  Dwight  et  al.  v. 
Germania  Life  Ins.  Co.,  84  N.  Y.  493;  Tilton  v.  Beecher,  17  Am. 
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Rep.  337,  (N.  Y.);  West  Virginia  Transix>rtation  Co.  v.  Standard 
Oil  Co.,  56  L.  R.  A.  804  (W.  Va.)  ;  Gary  v.  Eaton,  Circuit  Judge, 
92  N.   W.   774   (Mich.). 

In  torts  a  party  may  be  required  to  show  by  a  bill  of  par- 
ticulars the  demands,  places,  circumstances  and  the  particular  acts 
alleged  a«s  constituting  the  tont.  31  Cyc.  576;  Woods  v.  Gledhill, 
12  N.  Y.  S.  764;  Van  Olinda  v.  Hall,  31  N.  Y.  S.  495; 

"A  bill  of  particulars  is  Jto  exemplify  the  pleadings  and  to 
make  more  minutely  specific  the  claim  or  the  defense  set  up  by 
the  other  party,  and  another  object  is  to  prevent  surprise  by  fur- 
nishing any  information  which  a  reasonable  man  would  require, 
respecting  matters  against  which  he  is  called  upon  to  defend 
himself."  Blackburn  v.  Washington  CK>ld  Mining  Co.,  53  Pac. 
369  (Wash.). 

"A  bill  of  particulars  is  necessary  when  justice  demands  that 
a  party  shall  be  apprised  of  matters  with  greater  particularity 
than  is  required  by  the  rules  of  pleading."  Orvis  v.  Danna,  i 
Abb.  N.  C.  268;  Baylies'  Code  Pleading,  82;  Liscombe  v.  Agate, 
51  Hun  288;  Butler  v.  Mann,  9  Abb.  N.  C.  49. 

Our  Code  of  Civil  Procedure  provides  that  the  court  may  in 
any  case  direct  a  bill  of  particulars  to  be  delivered  to  the  adverse 
party. 

**The  power  to  order  a  bill  of  pariculars  is  an  incident  to  the 
•general  authority  of  the  court  in  the  administration  of  justice.  It 
extends  to  all  descriptions  of  actions  when  justice  demands  that 
a  ixirty  should  be  apprised  of  the  matter  for  which  he  is  to  be 
put  for  trial  with  more  particularity  than  is  required  by  the  rules 
of  pleading,  and  is  not  confined  to  actions  upon  demands  for 
money  made  up  of  various  items."     Baylies'   Code  Pleading,  82. 

"A  bill  of  particulars  has  been  ordered  in  an  action  for  libel, 
escape,  ejectment,  trover,  slander  and  trespasfs."  Baylies'  Code 
Pleadings,  83.  Id.  84. 

Plaintiff  desires  to  reasonably  protect  himself  against  sur- 
prise, not  to  impede  the  defense  in  this  action  in  any  way,  but 
simply  to  require  the  defendant  to  apprise  him  of  matters  with 
greater  particularity,  so  as  to  enable  him  to  be  prepared  to  meet 
the  issues. 

The  court  in  its  sound  discretion  determined  that  such  a  bill 
of  particulars  should  be  furnished  as  specified  in  this  order. 
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_ « 

The  defendant  contends  that  the  affidavit  is  not  sufficient — this 
we  deny.  The  affidavit  is  sufficient  to  call  into  exercise  the  dis- 
cretion of  the  court,  and  the  court  has  acted  upon  it,  it  alleges  a 
want  of  knowledge  on  the  part  of  the  plaintiff  of  the  -facts  as  to 
which  he  demands  a  bill  of  particulars. 

In  the  case  of  Dwight  et  al.  v.  Germania  Life  Ins.  Co.,  84 
N.  W.  at  page  507,  this  matter  is  discussed. 

WHITING,  J.  Plaintiff  brought  this  action  seeking  to  re- 
cover damages  which  he  alleged  to  have  suffered  through  the 
publication  by  defendant,  in  a  jiewspaper  owned  by  defendant,  of 
an  article  containing  much  which  were  certainly  libelous  in  char- 
acter. In  that  part  of  the  publication  which  is  material  to  the 
questions  presented  to  us,  the  plaintiff  was  accused  with  having, 
while  engaged  as  foreman  of  a  petit  jury  in  the  trial  of  an  im- ' 
portant  criminal,  action  wherein  one  Lewis  was  defendant,  tam- 
pered with  and  wrongfully  influenced  the  actions  and  verdict  of 
the  jurors  whereby  a  verdict  of  "not  guilty"  w^as  returned  in 
favor  of  said  Lewis;  and  said  publication,  after  detailing  to  'some 
extent  the  methods  used  in  influencing  the  said  jurors,  alleged, 
"This  rotten  deal  was  'put  up'  in  the  county  treasurer's  office, 
and  Bill  Irwin  was  picked  to  do  the  dirty  work."  Defendant,  an- 
swering, pleaded  the  truthfulness  of  the  accusations  contained  in 
such  publication,  and  in  connection  therewith  alleged,  with  much 
detail,  facts  going  to  show  the  truthfulness  of  such  publication; 
one  of  the  said  allegations  being  "that  the  corrupt  transaction  by 
which  the  said  jury  was  induced  to  agree  upon  a  verdict  of  ac- 
quittal was  planned  and  agreed  upon  by  the  said  plaintiff  and 
the  agents  of  said  Lewis/'  Defendant  also  alleged,  with  consider- 
able detail,  stories  that  had  been  told  to  him  by  different  parties 
named,  all  of  which  would  tend  to  show  the  truthfulness  of  the 
matters  contained  in  such  publication,  and  as  a  part  of  these  al- 
legations he  alleged  that  "the  story  has  often  been  told  to  this 
defendant  in  this  cause  of  how  an  acquittal  in  said  action  was 
brought  about  through  the  influence  and  negotiations  of  the  plain- 
tiff in  this  action,  who  was  the  foreman  of  the  said  jury" ;  this 
allegation  being  followed  by  details  of  what  had  been  told  to  de- 
fendant. Plaintiff  moved  the  trial  court  asking  that  defendant  be 
required  to  serve  and  file  a  bill  of  particulars  specifying  in  detail 
the  name  or  names  of  the  alleged  "agents  of  said  Lewis"  with 
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whom  plaintiff  was  charged  to  have  entered  into  th€  corrupt  trans- 
action, and  giving  the  name  or  names  of  the  persons  by  whom 
"the  story  has  often  been  told  *  *  *  of  how  the  acquittal  *  *  * 
was  brought  about  through  the  influence  and  negotiations  of  the 
plaintiff  in  this  action."  This  motion  was  granted  and  an  order 
issued  requiring  defendant  to  serve  a  bill  of  particulars  specify- 
ing therein  '*who  the  said  agent  or  agents  of  the  said  Lewis  was 
or  were"  and  "the  name  or  names  of  such  persons  claimed  to  have 
often  made  the  statements  to  defendant  herein."  It  is  from  this 
order  that  the  defendant  has  appealed. 

[i]  Appellant  contends  that  there  is  no  statutory  authority 
authorizing  a  bill  of  particulars  in  an  action  of  this  nature — ^that 
section  135  of  the  Code  of  Civil  Procedure  relates  to  actions  upon 
account  only.  Appellant  concedes  that  the  courts  of  the  state  of 
New  York — from  whose  Code  the  above  section  was  taken — have 
held  that  said  section  authorizes  the  ordering  of  a  bill  of  particu- 
lars in  any  and  all  cases.  Furthermore,  appellant  concedes  that, 
according  to  the  weight  of  authority,  even  at  common  law,  the 
courts  had  the  inherent  power  to  grant  an  order  requiring  a  bill 
of  particulars  whenever  the  court  deemed  it  proper.  We  think, 
both  under  the  statute  as  construed  by  the  courts  of  New  York — 
whose  decisions  we  feel  warranted  in  following — and  also  outside 
of  the  statute,  the  power  is  vested  in  the  trial  court  to  order  bills 
of  particulars  in  any  case  where  a  proper  showing  is  made. 

[2]  Appellant  further  contends  that  this  power,  if  vested  in 
the  court,  is  a  discretionary  one;  and  that,  in  the  case  at  bar,  it 
was  an  abuse  of  discretion  to  grant  the  order  because  the  show- 
ing upon  the  motion  was  insufficient;  and,  lastly,  that  the  order 
granted  required  what  could  not  properly  be  required  in  a  bill  of 
particulars.  So  far  as  the  contention  that  the  showing  made  was 
insufficient  is  concerned,  it  is  without  merit,  as  it  does  not  appear 
that  any  such  question  was  raised  before  the  lower  court. 

[3]  The  sole  matter  for  our  determination  is  whether  the 
order  of  the  trial  court  requires  defendant  to  furnish  information 
other  than  such  as  is  contemplated  by  a  bill  of  particulars. 

A  reading  of  the  decisions  of  the  various  courts  reveals  a 
great  diversity  of  views  a-s  to  what  is  the  true  purpose  of  a  bill 
of  particulars.  In  some  it  would  seem  that,  through  a  bill  of 
particulars,  a  party  could  seek  almost  any  information  desired  in 
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relation  to  his  opponent's  cause  of  action  or  defense  and  the  means 
by  which  he  expected  to  establish  same;  while  under  other  deci- 
sions it  is  held  that  the  particulars  that  can  be  secured  are  analog- 
ous to  those  that  a  proper  bill  of  particulars  should  furnish  in 
relation  to  an  account — that  these  particulars  should  dimply  allege 
with  more  detail  that  which  forms  the  basis  of  the  cause  of  action 
or  defense,  or,  as  stated  in  31  Cyc.  565:  'The  proper  office  of  u 
bill  of  particulars  is  to  inform  the  opposite  party  and  the  court  of 
the  precise  nature  and  character  of  the  cause  of  action  or  defense 
for  which  the  pleader  contends  in  respect  to  any  material  or  is- 
suable fact  in  the  case  and  which  is  not  specifically  set  out  in  his 
pleadings,  and  which  cannot,  in  many  cases,  be  given  in  the  plead- 
ing without  great  prolixity.  It  is  properly  an  amplification  of  the 
pleading,  designed  to  make  more  specific  general  allegations  ap- 
pearing therein,  and  thus  avoid  a  surprise  at  the  trial." 

Perhaps  no  courts  have  been  called  upon  to  determine  what 
constitutes  a  proper  bill  of  particulars  more  frequently  than  have 
the  courts  of  New  York,  and  we  believe  that  her  courts  have 
drawn  the  proper  distinction  between  what  is  and  what  is  not  the 
proper  subject-matter  of  such  a  bill,  and  in  no  case  that  has  come 
to  our  attention  has  this  been  mort  clearly  done  than  in  the  case 
of  Ball  V.  Evening  Post  Publishing  Co.,  38  Hun,  11.  This  also 
was  an  action  for  libel  brought  against  a  newspaper,  and  based 
upon  certain  alleged  false  and  scandalous  publications  deroga- 
tory to  the  character  of  plaintiflF.  The  publications  in  question 
accused  the  plaintiflF  of  having  published  and  circulated  fake  and 
scandalous  statements  of  and  concerning  Grover  Cleveland,  who 
was  then  a  candidate  for  the  presidency.  The  answer,  among 
other  things,  charged  that  plaintiff  "and  certain  other  false- 
minded  persons"  had  confederated  together  in  causing  the  pub- 
lication of  slanderous  matters  concerning  said  Cleveland ;  that  they 
had  caused  to  be  published  "divers  false,  scurrilous,  vile  and 
scandalous  stories  and  charges;"  that  plaintiflF  was  the  pretended 
chairman  of  a  certain  political  organization  and,  as  such,  had 
solicited  funds  from  "various  political  parties  and  people  and 
candidates  for  office";  and  that,  after  the  publication  by  plaintiflF 
of  the  charges  against  Mr.  Cleveland,  the  defendant,  having  ascer- 
tained from  "trustworthy  sources"  the  falsity  of  said  charges, 
did  then  publish  of  and  concerning  the  plaintiflf  the  articles  men- 
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tioned  in  the  complaint.  The  plaintiff  in  said  action,  as  did  the 
plaintiff  in  the  action  at  bar,  asked  for  a  bill  of  particulars,  and  ' 
the  trial  court  granted  the  order  appealed  from  therein,  which  order 
required  the  defendant  to  give  the  plaintiff  the  following  par- 
ticulars: (i)  The  names  of  the  **evil-minded  persons"  with  whom 
plaintiff  was  charged  to  have  confederated.  (2)  The  particulars 
of  such  "false,  vile  and  scandalous  stories  and  charges,"  specifying 
the  dates  when  and  the  places  where  each  of  the  same  were 
published,  Ifow  published,  and  the  contents  of  each  publication. 
(6)  The  names  and  residences  of  the  "political  parties  and  peo- 
ple and  candidates"  from  whom  plaintiff  is  alleged  to  have  re- 
ceived or  solicited  subscriptions  with  the  dates  and  amounts  of 
their  -subscriptions.  (7)  The  names  and  residences  of  the  ''credi- 
ble persons"  ["trustworthy  sources"]  from  whom  defendant 
claims  to  have  ascertained  the  falsity  of  plamtiff's  alleged  charges, 
together  with  the  times  when  said  information  was  acquired. 

Tne  New  York  court  discussed  fully  the  question  of  the  au- 
thority of  the  trial  court  to  order  a  bill  of  particulars  in  a  case  of 
this  nature,  and,  after  holding  that  such  court  had  the  power,  it 
then  considered  whether  or  not  such  power  had  been  abused, 
and  in  considering  that  matters  said :  "The  only  proper  office  of  a 
bill  of  particulars  is  to  give  information  of  the  specific  proposition 
for  which  the  pleader  contends,  in  respect  to  any  material  and  is- 
suable fact  in  the  case,  but  not  to  disclose  the  evidence  relied  upon 
to  establish  any  such  proposition.  *  *  *  Jo  constitute  a  good  an- 
swer, in  justification,  in  an  action  of  libel,  it  is  not  enough  to 
allege  that  the  alleged  libelous  matter  complained  of  is  true.  At 
common  law  it  is  necessar)'  to  state  the  particular  facts  which 
evince  the  truth  of  the  imputation  upon  the  plaintiff's  character, 
whether  the  imputation  is  of  a  general  or  specific  nature.  And  as 
Chitty  states  the  rule,  it  is  necessary,  although  the  bill  contains  a 
general  imputation  upon  the  plaintiff's  character,  that  the  plea 
should  state  specific  facts,  showing  in  what  particular  instances 
and  in  what  exact  manner  he  has  misconducted  himself.  Ch.  PI. 
494,  495.  It  was  held  in  Wachter  v.  Quenzer,  29  N.  Y.  547,  that 
the  substance  of  that  rule  was  not  abolished  by  the  Code.  But 
that  rule  requires  only  a  statement  of  the  necessary  facts,  and  not 
of  the  evidence  of  those  facts.  The  rule  is  the  same  in  respect  to 
pleading  mitigating  circumstances,  since  only  such  as  are  pleaded 
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can  be  proved.  Old  Code,  §  165 ;  Willover  v.  Hill,  y2.  N.  Y.  36 ; 
New  Code,  §  536,  and  Troop's  note  to  'same.  Tested  by  the 
rules  above  stated,  the  order  appealed  from,  in  our  judgment, 
properly  requires  particulars  of  the  alleged  'false,  vile  and  scandal- 
ous stories  and  charges'  referred  to  in  the  second  clause  of  the 
order.  It  is  not  enough  for  the  pleader  thus  to  characterize  the 
'stories  and  charges,'  but  they  should  be  set  out,  in  order  that  the 
plaintiff  may  be  apprised  what  he  is  to  meet,  and  to  that  end  the 
dates  and  places  and  manner  of  their  publication,  with  the  con- 
tents of  each  publication,  should  be  stated.  Besides,  the  publica- 
tions should  be  set  out,  to  enable  the  court  to  judge  of  their  char- 
acter, since  upon  their  character  depends  the  sufficiency  of-  the 
justification.  *  *  *  So,  also,  the  sixth  clause  is  affirmed,  which 
requires  particulars  of  the  names  and  residences  of  the  persons, 
political  parties,  and  candidates  for  office  from  whom  the  plaintiff 
is  alleged  in  the  answer  to  have  received  or  solicited  subscriptions 
or  isums  of  money,  and  other  particulars  specified  in  that  clause. 
All  these  matters,  we  conceive,  are  embraced  by  the  rule  above 
stated  as  to  what  an  answer  in  justification  should  contain.  But 
the  first  clause  of  the  order  which  requires  a  statement  of  the 
names  of  the  'evil-minded  persons'  with  whom  the  plaintiff  is 
charged  to  have  confederated  for  the  purpose  of  publishing  false 
stories,  etc.,  calls  for  matters  which,  if  not  immaterial,  are  mere 
evidence.  The  -material  fact  in  that  connection  is  the  publication 
by  the  plaintiff  of  scandalous  matter,  and  it  is  fmmaterial  whether 
in  causing  such  publication  he  acted  alone  or  with  confederates, 
and,  if  in  the  latter  mode,  the  giving  of  the  names  of  the  con- 
federates would  be  a  mere  disclosure  of  the  evidence  relied  upon 
to  prove  the  material  allegation.  *  *  *The  requirement  in  the 
•seventh  clause  that  the  defendant  state  the  particulars  therein 
specified  respecting  the  'sources'  and  'credible  persons'  from  whom 
he  claims  to  have  ascertained  the  falsity  of  the  plaintiff's  charges, 
etc.,  calls  for  mere  evidence  in  respect  to  a  matter  not  relating 
to  the  plaintiff's  conduct." 

Testing  the  answer  in  this  case  by  the  rules  that  guided  the 

court  in  the  case  of  Ball  v.  Evening  Post  Publishing  Co.,  supra, 

what  conclusion  must  we  reach?     It  must  be  borne  in  mind  that 

plaintiff  was  charged  with  two  things,  not  only  with   tampering 
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with  the  jury  of  which  he  was  foreman,  but  also  with  having, 
with  the  agents  of  Lewis,  entered  into  a  deal  to  corrupt  such 
jury.  Either  one  of  such  charges  was  libelous  in  character.  If 
the  first  had  been  the  only  charge,  then  the  truthfulness  thereof 
would  have  been  the  only  material  issue,  and  it  would  have  been 
the  details  regarding  the  tampering  of  the  jury  only,  and  not  those 
pertaining  to  any  previous  deal  or  agreement  made  with  other 
parties,  to  which  plaintiff  would  have  been  entitled,  either  in  the 
answer  or  in  a  bill  of  particulars.  If  such  were  the  situation, 
then  what  the  New  York  court  said  in  relation  to  the  first  clause 
of  the  order  before  it  would  be  directly  in  point,  and  plaintiflF 
would  certainly  not  be  entitled  to  the  names  of  the  "agents  of 
said  Lewis,"  as  this  would  be  a  matter  wholly  immaterial  to  the 
issue  and  at  the  best  mere  evidence.  But  as  defendant  had 
charged  plaintiff  with  entering  into  the  corrupt  deal  or  transac- 
tion, which  charge  would  have  been  libelous  regardless  of  any 
charge  that  this  deal  or  transaction  had  been  carried  out  by 
plaintiff,  the  plaintiff  was  entitled  to  be  informed  as  to  who  the 
persons  were  with  whom  it  was  claimed  he  had  the  transaction, 
just  as  the  plaintiff  in  the  New  York  case  was  entitled  to  know 
wliom  he  was  accused  of  taking  political  subscriptions  from — it 
was  a  detail  in  relation  to  certain  wrongful  conduct  charged 
against  plaintiff.  What  the  New  York  court  said  in  relation  to 
the  "seventh  clause"  of  the  order  before  it  is  directly  applicable 
to  that  part  of  the  order  before  us  wherein  the  court  directs  that 
the  bill  of  particulars  give  "the  name  or  names  of  'such  persons 
claimed  to  have  often  made  the  statements  to  defendant."  This 
part  of  the  order  calls  for  mere  evidence  in  respect  to  a  matter 
not  relating  to  the  plaintiff's  conduct. 

The  order  appealed  from  should  be  modified  by  omitting 
therefrom  the  provision  requiring  defendant  to  reveal  "the  name 
or  names  of  such  persons  claimed  to  have  often  made  the  state- 
ments to  defendant  herein,"  and,  as  so  modified,  it  should  be  and 
is  affirmed,  without  costs  to  either  party. 

HANEY,  J.,  taking  no  part  in  the  decision. 
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McMAHON,    Relator,    v.     Mead,    Respondent. 
(139  N.  W.  122.) 

1.  Habeas    Corpus — ^Res    Judicata — Subsequent    AppUc^tloii-— Insan- 

ity— PresenV  Sanity. 

Since  an  order  of  a  circuit  court  or  judge  on  a  writ  of 
habeas  corpus,  is  a  final  order  affecting  a  substantial  right,  and 
appealable,  it  is  res  judicata  as  to  every  question  that  v/as  or 
could  have  been  presented  upon  such  writ,  except  that  on  a 
subsequent  application  for  the  writ  to  secure  release  of  an 
alleged  insane  person  from  an  asylum,  where  the  application 
alleges  that  the  ap.plicant  has  been  restored  to  reason,  the 
court,  under  Sec.  2826,  Pol.  Code,  may  consider  and  determine 
the  one  question  of  present  saniiy. 

2.  Constitutional  Ijaw — Insanity  Proceedings — ^Hearing — ^Restraint — 

Due  Process  of  liaw — "Conviction." — ^Deprivation  of  I/lljerty. 
Pol.  Code,  Sec.  2811,  providing  for  a  civil  investigation  of  a 
•complaint  filed  against  a  person  alleged  to  be  insane,  wherein 
it  authorizes  proceedings  in  absence  of  the  person  whose  mental 
""  condition  is  involved,  when  it  appears  that  his  presence  would 
be  injurious  to  him,  or  attended  with  no  advantage,  is  not  for 
that  reason  In  violation  of  the  constitutional  guaranty  of  due 
process  of  law,  because  it  does  not  guarantee  a  hearing  before 
conviction,  as  the  word  "conviction"  implies  a  finding  of  guilty 
of  a  criminal  offense,  whereas  it  is  no  crime  for  one  to  be  in- 
sane, and  such  proceedings  are  not  criminal  in  nature.  Held, 
further,  that  such  persons  are  not,  in  such  cases,  deprived  of 
liberty,  in  the  constitutional  sense. 

3.  Same— Insace   Persons— Service   ot  Warrant,    Mandatory   as.  No- 

tice-^Hearing — ^Representation  by  Counsel. 
Pol.  Code,  Sec.  2811,  providing  that,  on  filing  of  an  informa- 
•tion  of  insanity,  the  insanity  commissioners  shall  take  steps  to 
investigate  the  grounds  of  information,  and  issue  a  warrant, 
which  may  be  served  upon  the  person  subject  to  the  inquisition, 
by  the  sheriff,  ets.,  wherein  it  provides  for  service  of  the  warrant 
on  such  .person,  in  that  it  would  advise  him  of  the  proceedings 
against  him,  is  mandatory,  and  therefore  provides  for  such 
notice  as  is  due  process  of  law;  and  such  person,  so  served,  is 
not  one  who  is  prevented  frpm  attending  the  hearing  or  re- 
fused opportunity  to  be  represented  there  by  counsel. 

4.  Same — ^Insane     Persons — IMsease — Police      Power — Constitutional 

Prwision. 

Insanity  is  a  disease,  and  the  state  has  a  right  to  treat  one 
who  has  the  misfortune  to  suffer  from  it,  as.  it  does  one  who 
has  a  contagious  malady,  and  to  regulate  and  treat  the  case 
for  protection  of  the  community;  and  if  public  safety  demands 
it,  he  may  be  immediately  confined,  either  with  or  against  his 
will,  if  he  is  liable  to  commit  acts  of  violence;    and  held,  that, 
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outside  of  Sees.  2826  and  2811.  Pol.  Code,  Sec.  2824  thereof, 
contains  ample  provision  whereby  one  confined  in  State  Hos- 
pital, or  any  one  in  his  own  behalf,  may  make  application  to 
have  his  sanity  inquired  into,  and  to  be  discharged  if  found 
sane,  and  such  statute  is  not  unconstitutional.  • 
5.  Evidence— Sanity — Ciiange  of  Condition — Presumptions — ^Rsstora* 
tion  to  Sanity. 

Where  relator  when  committed  to  an  insane  hospital  was 
adjudged  insane,  and  the  continuance  of  the  insanity  had  been 
adjudicated  on  two  prior  orders  on  habeas  corpus,  it  will,  in 
a  subsequent  habeas  £orpus  proceeding,  be  presumed  to  have 
continued.  In  absence  of  any  new  evidence  of  a  change  in 
relator's  condition  since  such  .prior  hearings;  and  it  would  be 
error  to  hold,  un<ier  such  a  state  of  evidence,  that  the  allega- 
tion that  she  had  been  "restored,"  as  prescribed  in  Sec.  2826, 
Pol.   Code,  had  been  established. 

(Opinion  filed  December  28,  1912.) 

Application  for  writ  of  habeas  corpus,  on  the  relation  of 
Nellie  McMahon,  against  L.  C.  Mead,  Superintendent  of -the 
State  Hospital  for  the  Insane.  Writ  discharged,  and  relator  re- 
manded. 

Joe  Kirby,  for  Relator. 

No  evidence  is  presented  that  she  has  shown  any  indication 
of  insanity  in  the  last  four  months,  since  the  hearing  before 
Judge  Tripp.  Dr.  Mead  has  found  no  evidence  of  insanity  in  her 
demeanor  since  she  entered  the  institution.  If  this  does  not  in- 
dicate sanity  at  present  how  will  we  ever  establish  it? 

Constitutionality  of  law. 

The  present  law  is  unconstitutional  because  it  does  not  guar- 
antee a  hearing  before  conviction;  because  it  does  not  authorize 
any  one  connected  with  a  lunacy  commission  to  administer  an 
oath  or  even  receive  testimony  guaranteed  by  the  sanctity  of  an 
oath.  57  N.  W.  794;  32  Mich,  i ;  5  L.  R.  A.  359;  55  L.  R.  A. 
856. 

Royal  C.  Johnson,  Attorney  General,   for  Respondent 

One  who  has  notice  and  hearing  cannot  object  to  the  con- 
stitutionality of  a  law.  Avant  v.  Flynn,  2  S.  D.  153;  Tripp  v. 
Yankton,   10  S.  D.   516,  and  cases  cited  therein. 

The  statute  of  Iowa,  identical  with  the  South  Dakota  statute, 
is  found  in  the  1873  Code  of  Iowa,  section  1400.  Cases  sustain- 
ing the  Iowa  law :     County  of  Black  Hawk  v.  Springer,  10  N.  W. 
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791,  1881.  This  case  re-affirmed  by  Supreme  Court  in  Chavames 
V.  Priestly,  9  L.  R.  A.  193,  1890;  45  Northwestern,  766;  80  Iowa, 
316;  In  re  Breece,  48  Northwestern,  991,  decided  in  1891 ;  Vol. 
13,  American  and  English  Ann.  Cases,  pp.  887-874;  Nobles  v. 
State  of  Georgia,  168  U.  S.  398;  In  re  Boyett,  103  American 
State  Reports,  944,  p.  950;  d'j  L.  R.  A.  973,  i  Ann.  Cases,  729; 
Evans  v.  Johnson,  23  L.  R.  A.  738. 

Cases  holding  that  a  jury  trial  is  not  necessary  in  order  to 
satisfy  amendment  14  of  the  Constitution  on  depriving  a  person 
of  liberty  without  the  process  of  law.  Simons  v.  Craft,  182  U.  S. 
427,  21  S.  Ct.  836,  45  U.  S.  (L.  E.)  1165;  In  re  Clary,  149  Calif. 
732;  In  re  Brown,  4  American  Cases,  488,  18  Northwestern,  486; 
In  re  W.  H.  Lambert,  55  L.  R.  A.  856;  Hunt  v.  Searcy,  67 
Southwestern,  206;  In  re  Gannon,  5  L.  R.  A.  359. 

WHITING,  J.  The  relator  is  an  inmate  of  the  South  Da- 
kota State  Hospital,  a  public  institution  devoted  to  the  care  and 
treatment  of  the  insane.  The  respondent  is  the  superintendent 
of  such  hospital,  and  has  had  the  relator  under  his  care  and 
custody  under  and  by  virtue  of  a  warrant  of  commitment  issued 
by  the  commissioners  of  insanity  of  Meade  county,  S.  D.,  under 
date  of  October  25,  191 1,  which  warrant  recites,  among  other 
things,  that  the  commissioners  had  found  relator  to  be  insane. 
Upon  a  petition  filed  on  behalf  of  relator,  which  petition  sets 
forth  the  above  facts,  and  alleges  "That  this  plaintiflf  is  not  in- 
sane, but  has  full  reason,  and  is  now  of  sound  mind,  and  able 
to  in  all  respects  maintain  and  care  for  herself,"  this  court  issued  a 
writ  of  habeas  corpus  commanding  respondent  to  have  the  said 
relator  before  this  court,  together  with  the  time  and  cause  of  her 
detention.  The  respondent  by  w^ay  of  return  to  said  writ  adr 
mitted  that  he  held  said  delator  in  his  custody  under  and  by 
virtue  of  the  said  warrant,  a  copy  of  which  was  made  a  part  of  the 
return.  Besides  evidence  bearing  directly  upon  the  present  mental 
condition  of  relator,  there  was  undisputed  evidence  showing  that, 
immediately  after  the  issuance  of  the  warrant  of  commitment, 
relator  sued  out  a  writ  of  habeas  corpus  before  the  judge  of  the 
Sixth  judicial  circuit,  and  that  but  a  few  months  ago  she  sued 
out  another  writ  of  habeas  corpus  before  the  judge  of  the  First 
judicial  circuit;  that,  upon  the  hearing  of  each  of  said  writs,  the 
question  of  the  then  present  sanity  of  relator  was  fully  gone  into, 
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■and,  at  least  upon  the  last  of  said  hearings,  every  question  raised 
by  relator  upon  the  present  hearing  was  fully  gone  into  and  passed 
upon  by  the  learned  judge  by  whom  the  writ  was  issued;  and 
that  upon  each  of  said  hearings  the  relator  was  remanded  to  the 
custody  of  respondent. 

Relator  bases  her  petition  for  a  discharge  on  three  separate 
contentions,  to-wit:  (i)  That  the  law  under  which  she  was  comr 
mitted  was  unconstitutional;  (2)  that  the  warrant  of  commitment 
was  not  properly  issued,  and  is  therefore  void;  (3)  that  relator 
is  now  sane. 

[  I  ]  So  far  as  the  first  two  contentions  are  concerned,  we  are 
clearly  of  the  opinion  that  the  order  of  remaiKl  issued  by  either 
one  of  the  circuit  judges  is  res  judicata  thereof,  such  an  order 
being  res  judicata  upon  any  question  which  was,  or  could  have 
been,  brought  before  such  judge.  We  are  not  unmindf-ul  of  the 
fact  that  in  a  majority  of  the  jurisdictions  of  this  country  the 
courts  hold  an  order  of  the  court  remanding  one  who  has  sought 
discharge  upon  habeas  corpus  not  to' bar  another  court  from  dis- 
charging such  person  upon  the  very  ground  passed  upon  by  the 
former  court;  but,  where  the  reason  for  a  rule  of  law  does  not 
exist,  such  rule  should  not  prevail,  and  the  reason  upon  which 
such  rule  is  based  is  that  an  order  in  habeas  corpus  proceedings 
is  not  appealable.  The  right  to  appeal  in  any  matter  is  purely 
statutory,  and,  in  those  jurisdictions  where  an  appeal  from  an 
order  upon  habeas  corpus  is  denied,  the  courts  base  such  denial 
upon  the  fact  that  such  courts  do  not  deem  an  order  in  habeas 
corpus  proceedings  to  be  a  final  order,  and,  not  beijig  considered 
of  a  final  order,  there  is  no  statute  authorizing  an  appeal  there- 
from. Thus  we  find  the  decisions  of  such  courts  traveling  in  an 
endless  circle.  The  order,  not  being  final,  is  not  appealable.  The 
order,  not  being  appealable,  is  not  res  judicata.  The  order,  riot 
being  res  judicata,  is  not  final,  and  the  relator  ma*y  therefore  re- 
new his  application  as  oft  as  he  sees  fit.  Kurd  on  Habeas  Corpus, 
573.  Happily  the  courts  of  this  state  are  not  traveling  along  this 
unending  road,  but  travel  upon  a  straight  path  that  leads  on  to 
a  definite  end.  Under  the  rulings  of  our  courts,  an  order  made  in 
habeas  corpus  proceedings  is  a  final  order.  Being  a  final  order, 
it  is  appealable.  Being  appealable,  it  is  res  judicata  of  all  matters 
that  were  or  could  have  been  raised  upon  such  proceeding.     In 
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U.  S.  ex  rd.  James  Scott  v.  Burdick,  i  Dak,  137,  46  N.  W.  571, 
the  territorial  court,  after  a  full  discussion  of  its  reasons  therefor 
held  that  an  appeal  lay  from  the  order  of  the  district  court  in  .i 
habeas  corpus  proceeding.  At  the  same  term  of  court,  in  Re  James 
Scott,  I  Dak.  135,  46  N.  W.  512,  513,  the  court  said:  "Af- 
ter careful  consideration,  we  have  arrived  at  the  conclusion  that 
this  writ  should  be  abated.  Under  our  laws,  the  principle  of  res 
judicata  is  applicable  to  a  proceeding  upon  habeas  ct^rpus.  In 
such  cases  the  district  court  has  original  concurrent  jurisdiction 
with  this  court,  and,  where  a  court  has  jurisdiction,  it  has  a  right 
to  decide  every  question  which  arises  in  the  cause;  and,  whether 
its  decision  be  correct  or  otherwise,  its  judgment  until  reversed  is 
binding  in  every  other  court.  In  the  application  of  the  principle  of 
res  judicata,  it  ought  to  make  no  difference  whether  the  first  writ 
was  returnable  before  a  court  of  record  or  a  Judge  out  of  court; 
for  in  neither  case  ought  the  party  suing  out  the  writ  be  permitted 
to  proceed  ad  infinitum  before  the  same  court  or  officer,  or  before 
another  court  or  officer  having  concurrent  jurisdiction,  to  review 
the  former  decision,  while  the  facts  and  conditions  remain  tbe 
same.  If  the  relator  is  dissatisfied  with  the  decision  of  the  court 
below,  he  cannot  properly  ask  us  to  review  it  in  this  mode.  Our 
appellate  jurisdiction  can  only  be  invoked  and  exercised  in  the 
manner  prescribed  by  law."  This  court  in  the  case  of  In  re  Ham- 
mill,  9  S.  D.  390,  69  N.  W.  577,  said :  ^'Proceedings  in  habeas  cor- 
pus are  in  their  nature  civil.  Ex  parte  Tom  Tong,  108  U.  S.  556, 
2  Sup.  Ct.  871  (27  L.  Ed.  826).  When  instituted  in  the  circuit 
court,  its  decision  will  be  a  final  order,  affecting  a  substantial  right 
made  in  a  special  proceeding,  from  which  an  appeal  will  lie  to  this 
court."  A  discussion  of  the  principles  underlying  the  question  be- 
fore us  is  to  be  found  in  the  case  of  People  ex  rel.  Campbell  v. 
Second  Judicial  District  Court,  26  Colo.  380,  58  Pac.  608,  46  L.  R. 
A.  855.  The  court  made  the  following  statement,  which  recognizes 
the  principle  which  we  uphold:  "In  the  exercise  of  our  original 
jurisdiction,  we  may  properly,  as  we  have  recently  done,  determine 
on  habeas  corpus  the  constitutionality  of  a  statute  under  which  a 
person  was  convicted,  if  no  other  remedy  exists,  but  we  have  al- 
ways declined  to  exercise  such  jurisdiction  when  adequate  relief 
can  be  afforded  by  write  of  error."  In  Church  on  Habeas  Corpus, 
par.  389b,  the  author  says:  "No  appeal  is  allowed  from  a  judg- 


Digitized  by  VjOOQIC 


520  McMAHON  v.   MEAD.  [30   S.   D. 

meat  in  a  habeas  corpus  case  unless  authorized  by  statute;  but  in 
many  of  the  state  courts,  and  in  the  federal  courts,  as  well  as  in 
England  and  Canada,  this  statutory  right  of  appeal  is  now  given; 
and  it  operates  as  a  kind  of  a  substitute  for  successive  applications 
from  court  to  court,  which  the  prisoner  had  a  right  to  make  at 
common  law,  in  case  his  applica1:ion  was  refu'sed." 

The  reasoning  and  conclusions  in  the  case  of  Perry  et  al.  v. 
McLendon,  62  Ga.  598,  are  so  directly  applicable  to  the  case  now 
before  us  that  we  feel  warranted  in  quoting  at  considerable  length 
from  the  decision ;  the  underscoring  being  ours.  The  relators  had 
been  arrested  in  a  civil  action  and  were  seeking  discharge  on  hab- 
eas corpus,  but  we  thing  the  words  of  the  court  are  applicable 
whatever  the  nature  of  tlie  confinement.  The  court  said:  ''Suc- 
cessive judgments  on  the  same  matter  and  between  the  same  par- 
ties have  been  rendered,  all  of  them  by  courts  of  competent  juris- 
diction, and  each  of  them  either  directly  adjudicating  the  imprison- 
ment complained  of  to  be  legal,  or  applying  the  bar  of  a  previous 
direct  adjudication  of  that  question.  In  deciding  the  second  case 
of  the  whole  series  (the  first  before  him),  the  judge  of  the  super- 
ior court  entered  fully  into  the  legal  questions  involved  in  the 
cause  of  the  imprisonment,  ruled  the  same  adversely  to  the  peti- 
tioners, and,  as  a  consequence,  remanded  them  to  the  custody 
from  whence  they  came.  That  judgment  has  never  been  reversed, 
nor  even  excepted  to.  After  it  was  rendered,  the  third  writ  in  the 
series  was  applied  for  and  granted;  and,  after  an  adverse  judg- 
ment on  the  same  by  the  ordinary  (which  also  still  stands  in  full 
force),  the  fourth  writ  was  applied  for  and  granted.  In  the  sher- 
iff's answer  to  this  last  he  set  up  as  a  bar  the  judgments  render- 
ed in  the  preceding  cases,  besides  again  urging  the  legality  of  the 
original  cause  of  arrest  and  detention.  Can  there  be  a  doubt  that 
the  bar  is  effective,  inasmuch  as  judgments  on  habeas  corpus  are, 
in  this  state,  subject  to  rezneza  by  writ  of  error,  if  rendered  by  the 
judge  of  the  superior  court;  by  certiorari,  if  rendered  by  the  or- 
dinary? See  (Livingston  v.  Livingston)  24  Ga.  379.  It  would 
seem  from  the  authorities,  or  some  of  them  (see  Hurd  on  Habeas 
Corpus),  that,  where  there  is  no  such  power  of  review,  there  may 
be  one  writ  of  habeas  corpus  after  another  ad  infinitum.  But,  if 
there  can  be  a  review,  is  there  any  reason,  especially  in  civil  cases, 
in  which  the  struggle  is  between  party  and  party,  and  not  with  the 
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king  or  commonwealth  on-  one' side,  and  the  subject  or  citizen  on 
the  other,  why  the  first  adjudication,  if  acquiesced  in,  should  not 
be  final  and  conclusive?  We  can  think  of  none.  Such  is  the  gen- 
eral rule  of  law  in  other  cases,  and  why  cases  of  haibeas  corpus 
should  not  be  included  in  its  application  we  cannot  perceive  or  di- 
vine. Should  the  legality  of  an  imprisonment  in  a  civil  case  for- 
ever be  and  remain  an  open  question,  so  long  as  the  restraint  con- 
tinues? Is  there  no  way  to  close  it,  and  ought  there  to  be  none? 
I's  hberty  so  precious  ?  There  is  no  such  indulgence  to  anything 
else,  not  even  to  life  itself.  A  single  judgment  will  serve  to  hang 
a  man,  if  left  to  stand  unreversed.  He  cannot  have  trial  after 
trial  to  ascertain  if  he  is  guilty,  and  determine  whether  he  is  to 
be  executed.  One  complete  trials  fair  and  legal,  will  carry  him  out 
of  the  world;  and  why  should  it  not  suffice  to  keep  him  in  jail 
until  some  new  right  to  a  deliverance  has  arisen?  Is  the  griev- 
ance, real  or  supposed,  of  a  prisoner  the  stone  of  Sisyphus  which 
courts  can  never  bring  to  a  place  of  rest?  And,  if  called  to  lift 
it  up  the  same  hill  as  often  as  it  rolls  down,  must  they  comply? 
Doubtless  there  is  an  obligation  to  issue  the  writ  of  habeas  cor-  • 
pus  whenever,  and  as  often  a<s,  it  may  be  applied  for,  provided  the 
petition  contains  the  requisite  matter,  is  in  due  form,  duly  authen- 
ticated, duly  presented,  and  does  not  show  on  its  face  that  the  im- 
prisonment, though  complained  of  as  illegal,  is  in  fact  legal. 
Code,  4012.  But,  when  it  appears  on  the  return  or  at  the  hear- 
ing that  the  legality  of  the  imprisonment  has  already  been  adju- 
dicated upon  a  previous  writ  between  the  same  parties  by  a  com- 
petent tribunal,  the  production  of  that  judgment  is  the  end  of  con- 
troversy. Further  writs  may  be  applied  for  and  issued,  but  to 
each  and  all  of  them  the  one  valid  and  subsisting  judgment  will  be  a 
conclusive  answer  as  to  any  and  all  objections  to  the  legality  of  the 
restraint  which  were  embraced  in  the  first  petition,  or  which  couH 
and  should  have  been  embraced  in  it."  In  Hurd  on  Habea-s  Cor- 
pus, 575,  it  is  stated:  "Giving  to  the  order  on  habeas  corpus  the 
effect  of  a  final  judgment  may  lead  in  a  degree  to  the  gradual  in-  ' 
troduction  into  the  practice  under  the  writ  of  the  stricter  rules  of 
proof  and  the  more  circumspect  delays  of  regular  actions ;  and 
must  deprive  the  prisoner  of  the  right  of  repeated  appHcation  for 
the  benefit  of  the  writ,  not  only  to  the  court  of  last  resort,  but  to 
the  several  judges  of  it  in  vacation."     We  therefore  conclude  that, 
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where,  as  in  this  state,  an  order  made  on  habeas  corpus  is  a  final 
order,  and,  as  such,  appealable,  such  order,  until  reversed  upon  ap- 
peal, is  res  judicata  upon  all  questions  which  were,  or  could  pro- 
perly have  been,  detennined  thereby. 

So  far  we  have  discussed  the  question  of  an  order  on  habeas 
corpus  being  res  judicata  as  though  there  was  no  statute  making 
it  so  other  than  statutory  provisions  allowing  appeal.  We  have, 
however,  as  a  part  of  the  law  under  ^which  the  warrant  of  commit- 
ment was  issued  herein,  section  2826,  Pol.  Code,  which  reads  as 
follows:  *'A11  persons  confined  as  insane  'shall  be  entitled  to  the 
benefit  of  the  writ  of  habeas  corpus,  and  the  question  of  insanity 
shall  be  decided  at  the  hearing,  and  if  the  judge  or  court  shall  de- 
cide that  the  person  is  insane,  such  decision-  shall  be  no  bar  to  the 
issuing  of  the  writ  the  second  time  whenever  it  shall  be  alleged 
that  such  person  has  been  restored  to  reason."  Under  such  section 
no  person  confined  as  insane  is  entitled  to  a  second  writ  of  habeas 
corpus,  unless  it  be  alleged  "that  such  person  has  been  restored  to 
reason.'*  It  follows  that  this  one  question  of  fact  as  to  present 
sanity  is  the  only  matter  that  can  properly  be  considered  upon  a 
second  writ,  and  that  the  order  upon  the  prior  writ  stands  as  res 
judicata  upon  all  matters  that  could  have  been  presented  upon 
such  writ. 

[2]  Akhough  what  we  have  said  above  renders  unnecessary 
any  consideration  of  the  constitutionality  of  the  law  under  which 
relator  was  confined,  yet,  inasmuch  as  a  determination  of  such 
question  is  of  the  gravest  importance  to  the  people  of  this  state,  as, 
if  such  law  is  unconstitutional,  not  one  inmate  of  our  State  Hos- 
pital was  legally  committed  thereto,  we  feel  justified  in  passing  up- 
on the  constitutionality  of  such  law,  and  thus  put  at  rest  any  un- 
certainty that  would  otherwise  exist  in  relation  thereto.  Relator 
urges  that  "the  present  law  is  unconstitutional  because  it  does  not 
guarantee  a  hearing  before  conviction,"  and  contends  that  for  such 
reason  it  does  not  insure  that  "due  process  of  law"  guaranteed  to 
every  citizen  by  the  fourteenth  amendment  to  the  federal  Consti- 
tution. By  the  use  of  the  word  "conviction,"  it  would  appear  t|?at 
counsel  for  relator  has  fallen  into  the  same  error  revealed  in  many 
cases.  That  word  implies  that  one  has  been  found  guilty  of  some 
criminal  offense.  It  is  no  crime  for  one  to  be  insane,  and  proceed- 
ings under  tlie  law  before  us  are  in  no  sense  criminal  in  nature. 
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The  section  complained  of  is  section  2811,  Pol.  Code,  and  its  reads 
as  follows:  "On  the  filing  of  an  information  as  above  provided, 
the  commissioners  shall  at  once  take  steps  to  investigate  the 
grounds  of  the  information.  For  this  purpose  they  may  require 
that  the  person  for  whom  such  admission  is  tsought  be  brought  be- 
fore them,  and  that  the  examination  be  had  in  his  or  her  pres- 
ence, and  they  may  issue  their  warrant  therefor  and  provide  for 
the  suitable  custody  of  such  person  until  their  investigation  shall 
be  concluded.  Such  warrant  may  be  executed  by  the  sheriff  or 
any  constable  in  the  county,  or  if  they  shall  be  of  the  opinion  from 
such  preliminary  inquiries  as  they  shall  make,  and  in  making 
which  they  shall  take  the  testimony  of  the  informant  if  they  deem 
necessary  or  desirable,  and  of  other  witnesses  if  offered,  that 
such  course  would  probably  be  injurious  to  such  person,  or  attend- 
ed with  no  advantages,  they  may  dispense  with  such  presence. 
In  their  examination  they  shall  hear  testimony  for  and  against 
such  application,  if  any  is  offered.  Any  citizen  of  the  county,  or 
any  relative  of  the  person  alleged  to  be  insane  may  appear  and 
resist  the  application,  and  the  parties  may  appear  by  counsel  if 
they  elect.  The  commissioners,  whether  they  decide  to  dispens? 
with  the  presence  before  them  of  the  person  or  not,  shall  appoin: 
some  regular  practicing  physician  of  the  county  to  visit  or  see  such 
person  and  make  a  personal  examination  touching  the  truth  of  the 
allegation  in  the  information,  and  touching  the  actual  condition  of 
such  person,  and  forthwith  report  to  them  thereon.  Such  physi- 
cian may  or  may  not  be  of  their  own  number,  and  the  physician  so 
appointed  and  acting  shall  certify  under  his  own  hand  that  he  has. 
in  pursuance  of  his  appointment,  made  a  careful  personal  exam- 
ination as  required  and  that  on  such  examination  he  finds  the 
person  in  question  insane,  if  such  be  the  fact,  and  if  otherwise,  noi 
insane ;  and  in  connection  with  his  examination  the  said  physician 
shall  endeavor  to  obtan  from  the  relatives  of  the  person  in  ques- 
tion, or  from  others  who  know  the  facts,  correct  answers  so  far 
as  may  be  to  the  interrogatories  hereinafter  required  to  be  pro- 
pounded in  such  cases,  which  interrogations  and  answers  shall  be 
attached  to  his  certificate."  This  section  is  taken  almost  verbatim 
from  the  Code  of  Iowa,  and  the  Supreme  Court  of  that  state,  in 
the  case  of  Chavannes  v.  Priestly,  80  Iowa,  316,  45  N.  W.  766,  9 
L.  R.  A.  193,  has  said:  "Of  course,  if  the  commissioners'  warrant 
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should  issue,  and  the  party  is  brought  before  the  board,  there 
would  be  both  notice  and  presence;  and  the  law  seems  to  contem- 
plate such  presence,  except  if  the  board  at  the  preliminary  inquiry, 
when  the  information  is  filed,  shall  be  of  the  opinion  therefrom 
that  such  course  would  probably  be  injurious  to  such  person,  or 
attended  with  no  advantage,  it  may  be  dispensed  with.  Now,  it  is 
easy  to  imagine  a  case  in  which  such  presence  could  not  with 
safety  to  the  person  be  had,  nor  could  such  a  hearing  with  safety 
be  had  in  his  presence,  and  such  persons  are  those  most  likely  to 
need  the  beneficial  provisions  of  the  law,  and  they  must  be  de- 
prived of  them  if  there  is  a  constitutional  barrier  to  the  proceed- 
ing\3  in  their  absence,  and  without  notice.  We  assume,  of  course, 
that  no  importance  is  attached  to  an  idle  form  of  notice  in  such  a 
case,  as  where  it  would  not  be  understood  because  of  the  infirm- 
ity, or  the  notice  for  any  reason  be  merely  formal.  The  law  some- 
times provides  for  these  formal  notices,  but  it  i«s  in  anticipation  of 
results  not  to  be  contemplated  in  this  class  of  proceedings  with  the 
precautionary  provisions  of  the  'statute  under  which  they  are  con- 
ducted. The  law  requires  that  a  physician  shall  visit  the  person, 
and  examine  him,  and  shall  confer  with  the  relatives  upon  the  sub- 
ject; so  that  in  every  case  there  is  actual  notice  to  relatives,  who 
may  be  present,  and  would  be  likely  to  take  an  interest  in  behalf 
of  the  person.  Any  citizen  of  the  county  or  relative  may  appear 
and  resist  the  application,  and  a  full  and  free  inquiry  is  permit- 
ted. The  law  and  the  courts  are  so  jealous  of  the  rights  of  per- 
sons, both  as  to  liberty  and  property,  that  they  view  with  distrust 
any  proceedings  that  may  affect  such  rights  in  the  absence  of 
notice;  and  to  our  minds  this  same  jealousy  pervades  the  statute 
in  question,  and  the  ruling  consideration  in  allowing  these  pro- 
ceedings, in  the  absence  of  the  party  and  without  notice,  is  per- 
sonal to  him  and  designed  for  his  interest.  It  is  not  a  case  in 
which  he  is  adjudged  at  fault,  or  in  default,  and  for  which  there 
is  a  forfeiture  of  liberty  or  property,  but  only  a  method  by  which 
the  public  discharges  its  duty  to  a  citizen.  The  misfortunes  of  ' 
citizens  sometimes  place  them  where,  for  their  care  and  preserva- 
tion, restraints  are  necessary,  and  such  restraints  are  even  justified 
at  the  hands  of  private  persons.  They  are  not  in  such  cases  'de- 
prived of  liberty'  within  the  meaning  of  the  Constitution,  and 
plaintiff  bases  his  claim  in  this  respect  upon  tlie  constitutional  pro- 
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vision  that  'no  person  shall  be  deprived  of  life,  liberty  or  property 
wthout  due  process  of  law.'  " 

[3]  We  think,  nioreover,  that  this  section  should  be  con- 
stn?d  so  that  it  woulf'  in  yll  cases  guarantee  notice  before  hearing. 
The  clause  that  ''such  warrant  may  be  executed,  *  *  *"  being 
a  provision  which,  if  carried  into  effect,  would  be  beneficial  to  the 
party  arrested  in  that  it  would  advise  him  of  the  proceedings 
against  him,  should  be  construed  as  mandatory,  thus  bringing  this 
statute  directly  under  the  ruling  in  the  case  of  In  re  Lambert, 
134  Cal.  623,  66  Pac.  851,  55  L.  R.  A.  856,  86  Am.  St.  Rep.  296, 
to  the  effect  that :  "Such  arrest  would  Itself  be  a  notice  to  him  oi 
the  charge,  under  which  he  would  be  afforded  an  opportunity  for 
a  hearing  thereon."  And,  as  was  said  by  the  same  court  in  Ex 
parte  Clary,  149  Cal.  732,  87  Pac.  580:  *lf  the  act  does  authorize 
a  valid  commitment  under  any  proceeding,  we  should  have  to  pre- 
sume, under  the  case  as  presented  to  us,  that  the  authorized  pro- 
ceeding was  duly  followed."  The  state  of  Alabama  has  a  statute 
that,  so  far  as  its  provisions  for  notice  prior  to  the  hearing  are 
concerned,  is  practically  identical  with  ours.  This  statute  came  be- 
fore the  Supreme  Court  of  the  United  States  in  a  case  wherein  it 
was  claimed  that  the  proceedings  thereunder  were  invalid  for  want 
of  "due  process."  That  court  held  that,  inasmuch  as  the  party 
complaining  was  "not  in  fact  prevented  from  attending  the  hear- 
ing or  refused  opportunity  to  be  represented  there  by.  counsel,"  she 
was  not  denied  any  of  her  constitutional  rights. 

[4]  The  state  of  Rhode  Island  had  a  statute  which  in  the 
case  of  Doyle,  Petitioner,  16  R.  I.  537,  18  Atl.  159,  5  L.  R.  A. 
359,  27  Am.  St.  Rep.  759,  was  held  unconstitutional,  for  the  rea- 
son that  its  provisions  were  in  conflict  with  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States,  because  such  stat- 
ute provided  no  mode  whereof  the  person  confined  could  avail 
himself  as  of  right  in  his  own  behalf.  This  statute  was  amended 
by  inserting  therein  a  provision  'similar  to  section  2826,  supra,  and, 
as  so  amended,  was  sustained  as  constitutional  in  the  case  of  In 
re  Crosswell,  28  R.  I.  137,  66  Atl.  55,  13  Ann.  Cas.  874,  the 
court  saying:  "None  of  those  objections  apply  to  the  present  law. 
The  function  of  the  writ  of  habeas  corpus  was  enlarged  to  ap- 
ply to  such  cases  by  Pub.  Laws,  c.  819,  now  embodied  in  section  19, 
c.  82,  Gen.  Laws,  as  amended  by  C.  &  P.  Act,  par.  11 12,  by  mak- 
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ing  it  the  duty  of  the  court,  upon  an  application  for  such  writ,  'to 
inquire  and  determine  as  to  the  'sanity  or  insanity  or  the  necessity 
of  restraint  of  the  person  confined,  at  the  time  such  application 
was  made/  The  section  as  now  in  force  further  provides  for  try- 
ing the  issue  to  a  jury  in  'the  discretion  of  the  court,  and  enacts 
•that:  *If  it  appears  on  the  verdict  of  the  jury,  or  if.it  is  the  opin- 
ion of  the  court,  if  the  i'sstfe  is  not  submitted  to  a  jury,  that  the 
person  so  confined  is  not  insane,  or  that  he  is  not  dangerous  to 
himself  or  others  and  ought  not  longer  to  be  so  confined,  he  shall 
be  discharged  from  such  confinement/  The  right  of  filing  with 
a  justice  of  the  Supreme  Court  a  petition  for  the  commission  to 
determine  the  question  of  sanity  or  insanity  is  given  to  the  person 
confined,  as  well  as  to  any  one  on  his  behalf,  and  he  is  also  given 
the  right  to  prosecute  such  petition  in  person.  Gen.  Laws,  c.  82, 
15,  16.  In  short,  the  commitment  by  a  parent,  guardian,  or  rel- 
active  under  the  law  considered  in  Doyle,  Petitioner,  was  final  and 
permanent  so  far  as  concerns  any  right  in  the  person  confined  to 
have  a  trial  of  the  question  of  his  sanity,  while  the  present  law 
gives  the  power  to  confine  him  on  ^uch  a  commitment  only  until 
he  chooses  to  apply  to  the  court  for  relief.  *  *  *  It  seems  to 
us  that  much  popular  misapprehension  of  this  subject  grows  out 
of  the  feeling  that  constraint  of  a  person  as  insane  is  analogous  to 
the  punishment  of  a  criminal  and  carries  with  it  some  stigma;  and 
to  this  may  be  added  in  some  minds  a  repulsion  to  submitting 
one's  self  or  one's  fr.end  to  hospital  treatment  away  from  the  con- 
tinued supervision  of  family  and  personal  friends.  But  insanity  is 
a  disease,  and  the  state  has  the  right  to  treat  one  who  has  the  mis- 
fortune to  suffer  from  it  as  it  does  one  who  has  a  contagious  mal- 
ady. The  exercise  of  this  right  of  self-protection  must  be  regu- 
lated by  the  circumstances  of  the  case.  If  it  is  dangerous  to  the 
community  that  a  citizen  should  go  at  large,  whether  because  he 
is  liable  to  spread  contagin  or  to  commit  some  act  of  violence,  pub- 
lic safety  demands  that  he  be  immediately  confined,  either  with  or 
against  his  will,  and  the  extent  of  his  personal  right  can  only  be 
to  test  by  judicial  process,  at  a  time  when  it  may  safely  be  done, 
the  propriety  of  his  restraint." 

The  Supreme  Court  of  Massachusetts  in  Dowdell,  Petitioner, 
169  Mass.  387,  47  N.  E.  1033,  61  Am.  St.  Rep.  290,  said  of  their 
statutes :  'These  statutes  do  not  in  terms  require  any  notice  to  the 
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person  alleged  to  be  insane  before  the  order  of  commitment  is 
signed ;  and  probably  no  such  notice  is  required  by  construction,  in 
view  of  the  long  usage  to  the  contrary  in  this  commonwealth.  But 
ample  provision  is  made  by  later  sections  of  the  same  chapter  for 
hi's  discharge  afterward  by  any  two  of  the  trustees  of  the  hospital, 
or,  upon  judicial  proceedings,  by  a  justice  of  the  supreme  judicial 
court,  upon  the  written  application  of  any  person,  if  it  appears  that 
the  person  so  confined  is  not  insane,  or  that  he  is  not  dangerous  to 
himself  or  others,  and  ought  not  longer  to  be  so  confined:  Bub- 
Stats,  c  87,  40-44."  And  the  same  court  in  'the  case  of  Bumpus 
V.  French,  179  Mass.  131,  60  N.  E.  414,  speaking  through  Justic:^ 
Holnes,  now  of  the  federal  Supreme  Court,  said:  "The  great  pro- 
visions intended  to  protect  liberty  and  property  cannot  be  read  as 
tv. lending  with  mathematical  logic  to  every  case  where  there  is  av» 
;uipaid-for  diminution  of  property ,  rights  or  a  temporary  restraint 
cf  personal  freedom  without  a  hearing  of  both  sides  in  court.  It 
does  not  need  argument  to  show  that  sometimes  it  may  be  neces- 
sary to  impose  such  temporary  restraint  without  the  delay  requir- 
ed for  a  hearing  and  even  before  notice  to  the  party  restrained. 
Not  to  mention  other  instances  familiar  to  the  law,  the  necessity 
in  cases  of  alleged  insanity  to  protect  the  property  until  the  prin- 
cipal question  is  decided  has  been  recognized  and  acted  upon  many 
times  under  or  possibly  even  without  special  authority  of  statute." 
An  examination  of  our  statutes  discloses  that,  outside  of  the  pro- 
visions found  in  the  sections  hereinbefore  quoted,  he  have  in  sec- 
tion 2824,  Pol.  Code,  ample  provision  made  whereby  one  confined 
in  the  State  Hospital,  or  any  one  in  his  behalf,  may  make  applica- 
tion to  have  his  sanity  inquired  into  and  to  have  him  discharged 
if  found  sane.     Our  statute  is  clearly  constitutional. 

[5]  Had  the  relator  been  restored  to  sanity  at  the  time  this 
wtit  was  sued  out?  That  she  was  insane,  when  first  committed 
to  respondent's  custody,  and  also  at  the  dates  of  the  two  orders 
entered  upon  the  habeas  corpus  proceedings,  stands  as  an  adjudi- 
cated fact.  This  insanity  is  presumed  to  have  continued.  22  Cyc. 
I II 5.  There  is  not  the  slightest  evidence  of  any  change  in  the 
condition  of  relator  since  these  hearings,  and  we  can  do  no  better 
than  adopt  the  following  from  the  decision  of  the  learned  judge  of 
the  First  circuit  in  passing  upon  the  application  of  relator  for  a 
discharge:     "Before  me  there  were  no  inquiries  of  her  in  regard 


Digitized  by  VjOOQIC 


528  STATE    ex.    rel.    COOK  v.    POLLEY.  [30   S.   D. 

to  subjects  respecting  which  it  is  contended  she  is  deranged,  or  as 
to  how  she  might,  or  thought  she  would  act  in  regard  to  them.  As 
I  view  it,  the  case  is  without  any  light  or  evidence  as  to  a  changed 
mental  condition  respecting  the  subject  of  derangement.  In  addi- 
tion to  this,  it  is  the  conviction  of  the  superintendent  of  the  asy- 
lum, a  man  of  long  and  practical  experience  in  mental  diseases, 
that  she  is  insane.  *  *  *  j  ^^^^^  assume  from  the  very  un- 
usual circumstances  connected  with  this  case  that  these  gentle- 
men have  given  this  case  special  attention,  and  I  must  regard  their 
conclusions  entitled  to  very  great  weight.  In  view  of  the  proba- 
tive force  of  the  finding  of  the  commissioners,  the  legal  presump- 
tion arising  therefrom,  lack  of  evidence  at  this  hearing,  on  the  sub- 
ject of  the  alleged  derangement  theretofore  found,  and  entire  evi- 
dence submitted,  I  feel  reasonably  clear  that  it  would  be  error  for 
a  court  to  hold  that  the  allegation  that  she  had  been  'restored,'  as 
prescribed  by  section  2826,  had  been  established." 

The  writ  heretofore  issued  herein  is  discharged,  and  the  re- 
lator remanded  to  the  custody  of  respondent  under  the  warrant 
of  commitment  held  by  him. 


STATE  Ex.  Rel.  Cook,  Plaintiff,  v.  POLLEY,  Secretary  of  State, 

Respondent. 
(139  N.  W.  118.) 

1.  Statutes — ^Tlme   of  Taking    Effect — ^Emergency    Clause— Initiative 

and  Referendum — Surplusage. 

An   emergency   clause,   as   part  of  a  law   enacted  by  popular 
vote  pursuant  to  an  initiative  petition,  is  mere  surplusage. 

2.  Statutes-^Construction — Ascertaining  Intent— Object  of  Statute — 

Mischief  and  Remedy. 
The  fundamental  rule  in  the  construction  of  statutes  is,  that 
the  court  should  give  effect  to  the  intention  of  those  who  en- 
acted the  law.  To  do  this,  the  object  sought  to  be  accom- 
plished by  the  law  should  be  borne  in  mind,  and,  to  ascertslin 
this  object,  the  occasion  and  necessity  of  its  enactment,  the . 
defects  or  evils  in  the  former  law,  and  the  remedy  ^provided 
by  the  new  law  should  be  considered;  the  statute  should  then 
be  given  that  construction  best  calculated  to  advance  its  ob- 
ject by  suppressing  its  mischief  and  securing  the  benefits 
intended. 

3.  Same— Oonstruction^Intent — Letter  and  Intention. 

A    thing   within    the   intention   of   the   enactors   of   a   statute 
is  as  much  within  the  statute  as  if   it  were  within  the  letter; 
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and  a  thing  within  the  letter  is  not  within  the  statute,   unless 
within  the  Intention  of  the  enactors. 
4.     Officers — Appointment — Primary  Law — Party  Indorsement — Filing 
Petition — Statute— ''May**— '^Richards  Primary  Bill." 

Richards  Primary  Bill  (Laws  1911,  ch.  201,)  Sec.  112,  pro- 
vides that  any  party  elector  wishing  to  become  a  candidate 
for  an  appointive  government  position,  may  file  his  written 
application  for  the  official  party  indorsement  with  the  secretary 
of  state  after  any  primary  election  date,  and  before  the  follow- 
ing general  election  date.  Sec.  113  requires  the  secretary  of 
state  to  keep  a  recor4  of  such  applications,  entering  the  same 
as  received,  and  prepare  and  mail  lists  thereof,  within  ten 
days,  and  to  prepare,  print,  and  mail  separate  party  lists  there- 
of, within  ten  days  after  the  general  election,  to  each  member 
•of  the  party  state  central  committee.  Sec.  114  requires  the 
party  state  central  committee,  including  national  committeeman, 
to  meet  on  second  Tuesday  of  December  after  general  election, 
to  determine  who  shall  receive  the  official  party  indorsement  as 
the  recommendation  of  the  party  for  appointive  positions,  and 
to  certify  such  indorsement  to  the  appointing  officer,  and  to 
the  secretary  of  state,  and  (as  to  federal  positions)  to  the 
representatives  of  the  state,  in  the  federal  congress.  Held,  that 
the  provisions  of  Sec.  112  that  any  candidate  may  file  his  ap- 
plication before  the  general  election  date  is  mandatory,  and  a 
party  committee  cannot  give  the  official  party  indorsement  to 
a  candidate  filing  his  application  after  the  general  election,  or 
who  files  no  application,  since  the  provisions  of  the  law  are 
not  for  the  sole  benefit  of  candidates,  but  to  promote  and 
protect  the  public  welfare;  and  "may"  means  **must'*  when,  as 
in  the  case  at  bar,  third  parties  or  the  public  have  an  interest 
in  having  the  act  done  that  is  authorized  by  the  permissive 
language. 

Haney,  J.,  dissenting.     Corson,  J.,  dissenting  as  to  the  de- 
cision upon  this  point,  and  concurring  specially,  in  the  result. 
(Opinion  filed  December 28,  1912.) 

Original  mandamus  proceeding  by  the  State,  on  the  relation 
of  Alfred  N.  Cook,  against  Samuel  C.  Polley,  Secretary  of  State. 
Writ  denied. 

Thomas  H.  Null,  and  Gaffy,  Stephens  &  Fuller,  for  Plaintiff. 

The  following  authorities  were  submitted  on  behalf  of  plain- 
tiff:  Carter  v.  Thorson,  5  S.  D.,  478;  Van  Dusen,  et  al.,  v.  State, 
II  S.  D.,  321-322;  Co.-Op.  S.  &  L.  Ass'n.  v.  Pawick,  11  S.  D., 
593;  State  v.  Morgan,  2  S.  D.,  42;  Morrow  v.  Wi-pf,  11  N.  W., 
1125;  Davenport  v.  Elrod,  20  S.  D.,  577-578;  State,  ex  rel  Grea- 
34 — Vol.  30,  s.  D. 
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ves  V.  Henry,  5  L.  R.  A.,  N.  S.  340,  note;  U.  S.  v. 
Henderson,  78  U.  S.  652-659,  20  Law  Ed.  237;  New- 
burg  V.  Miller,  9  Am.  Dec.  280;  State  v.  Hoolan,  98  Pac. 
964;  Druggist  Act,  155  Ind.  414;  County  Seat,  34  111.  293; 
Yorty  V,  Paine,  62  Wis.,  154;  Carlton  v.  People,  10  Mich.,  250; 
In  re  Boyle,  9  Wis.,  240;  Keeling  v.  Pittsburg,  54  Atl.,  485;  Bank 
V.  McKinney,  2  S.  D.,  106. 

Royal  C  Johftson,  Attorney  General,   for  Respondent. 

No  memorandum  of  authorities  was  filed  on  behalf  of  Re- 
spondent. 

WHITING,  J.  The  people  of  this  state  presented  to  the 
Legislature  of  191 1  an  initiative  petition,  seeking  the  enactment 
into  law  of  a  most  comprehensive  measure  which,  from  the  name 
of  its  reputed  author,  was  and  is  known  as  the  "Richards  Primary 
Bill."  This  bill  was  first  introduced  on  February  i,  191 1 ;  it  being 
sought  at  that  time  to  have  the  Legislature  enact  it  into  a  law,  and 
with  an  emergency  clause,  so  that  it  might  go  into  full  force  and 
eflfect  upon  its  passage  by  the  Legislature  and  approval  by  the 
Governor.  The  bill  as  so  introduced  was  finally  defeated  upon 
March  2,  191 1.  Upon  February  25,  191 1,  another  bill  was  intro- 
duced into  the  Legislature,  which  sought  the  submission  of  this 
measure  to  the  electors  of  the  state  for  their  adoption  or  rejection. 
This  bill  carried,  and  the  measure  was  submitted  to  the  vote  of  the 
electors.  At  the  general  election  hejd  on  November  5,  1912,  this 
measure  was  enacted  into  law  by  the  votes  of  the  electors,  and  it 
went  into  full  force  and  effect  upon  the  canvass  of  said  votes,  De- 
cember 5,  1912.  Sections  112-114  of  said  law  (Laws  191 1,  c.  201) 
read  as  follows: 

.  "112.  Official  Party  Indorsement — ^To  Appointive  Officers. 
Any  party  elector  who  wishes  to  become  a  candidate  for  an  ap- 
pointive government  position,  state  or  federal,  except  postmaster, 
which  is  otherwise  provided  for  in  this  act,  may  file  his  written 
application  for  the  official  party  indorsement  for  the  office  for 
which  he  is  a  candidate,  stating  therein  his  party  affiliation  with 
the  secretary  of  state  after  any  primary  election  date,  and  before 
the  following  general  election  date. 

"113.  Duty  of  Secretary  of  State — Party  Indorsement  Rec- 
ord.    It  shall  be  the  duty  of  the  secretary  of  state  for  the  purpose 


Digitized  by  VjOOQIC 


Dec,  1912]  STATE    ex.    rel.    COOK   v.    POLLEY.  531 

of  preserving  a  record  of  applications  for  appointive  government 
positions  referred  to  in  section  112  of  this  act  to  prepare  and  keep 
in  his  office  a  suitable  record  book  of  official  party  indorsements  in 
which  all  said  applications  for  official  party  indorsement  shall  be 
entered  as  received  and  from  which  they  shall  prepare  and  cause  to 
be  printed  within  ten  days  after  the  general  election  date,  a  sep- 
arate list  of  such  applicants  of  each  party,  giving  the  name,  ad- 
dress and  position  for  which  each  candidate  has  applied, .and  mail 
one  copy  of  the  same  to  each  member  of  the  party  state  central 
committee,  including  its  chairman  and  secretary. 

"114.  Official  Party  Indorsement — How  Determined.  The 
party  state  central  committee,  interested,  including  its  chairman 
and  secretary  and  national  committeeman,  shall  meet  in  the  sen- 
ate chamber  at  the  state  capitol  at  ten  o'clock  a.  m.  on  the  sec- 
ond Tuesday  of  December  after  the  general  election,  and  the  mem- 
bers present  shall  constitute  a  quorum,  and  shall,  at  all  times,  act 
in  public  session  and  without  subcommittee's,  as  a  committee  of 
the  whole,  hearing  applicants  and  receiving  written  recommenda- 
tions from  party  electors,  and  shall  proceed  by  ballot  and  majority 
vote  to  determine  who  shall  receive  the.  official  party  indorsement 
as  the  recommendation  of  the  party  for  any  state  and  federal 
appointive  government  position.  The  chairman  and  secretary  of 
said  committee  shall  certify  to  such  indorsement  in  writing  and 
forward  the  same  immediately  for  consideration  to  the  person  hav- 
ing the  appointive  power  in  state  positions  and  to  each  of  the 
United  States  Senators  and  Congressmen  in  federal  positions  as 
the  official  party  recommendation,  and  shall  send  a  copy  of  the 
same  to  the  secretary  of  state,  who  shall  enter  the  same  in  the 
record  book  of  official  party  indorsements.     *     *     ♦  " 

"Any  official  party  indorsement  desired  by  any  party  elector 
as  a  recommendation  to  fill  vacancies  occurring  during  the  interim 
of  biennial  meetings  of  the  party  state  central  committee  shall  be 
given  by  a  majority  of  the  party  state  chairman  and  national  com- 
mitteeman and  the  chairman  of  the  applicant's  county,  and  a  copy 
of  their  indorsement  shall  be  likewise  filed  with  the  secretary  of 
state." 

At  the  primary  election  held  in  June,  191 2,  and  under  the 
law  then  in  force,  certain  persons  were  chosen  as  the  members  of 
the   Republican   state  central   committee  of  this   state.      Some   of 
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these  persons  met  at  the  time  and  place  mentioned  in  section  114, 
supra  and  assuming  to  act  as  the  state  central  committee  of  the 
Republican  party,  passed  a  resolution  by  which  they  attempted  to 
give  to  one  Alfred  N.  Cook  the  "official  party  indorsement"  pro- 
vided for  by  the  above  sections  in  support  of  his  candidacy  for  ap- 
pointment to  the  office  of  food  and  drug  commissioner,  a  position 
to  be  filled  by  the  incoming  Republican  state  administration,  and 
to  that  end  they  passed  a  resolution  of  indorsement.  The  said 
Cook  had,  at  a  date  not  earlier  than  November  15,  191 2,  filed  in 
the  office  of  the  secretary  of  state  a  written  application  seeking 
such  "official  party  indorsement."  Two  of  the  persons  taking  part 
in  such  meeting,  and  who  acted,  respectively,  as  chairman  and  sec- 
retary thereof,  assuming  to  act  as  such  chairman  and  secretary, 
executed  and  delivered  to  said  Cook  a  certificate  certifying  to  the 
said  resolution  and  its  passage.  The  said  certificate  was  then  pre- 
cented  to  the  secretary  of  state  for  filing.  Said  officer  refused  to 
file  such  certificate,  ajid  the  said  Cook,  as  relator,  seeks  from  this 
court  a  writ  of  mandamus  requiring  the  respondent,  as  secretary 
of  state,  to  receive  and  file  said  certificate.  ^ 

The  respondent,  answering  the  petition  of  relator,  demurs 
thereto,  and  also  denies  that  there  was  in  existence,  subsequent  to 
December  5,  191 2,  any  Republican  state  central  committee.  It  is 
the  contention  of  respondent  that,  upon  the  going  into  effect  of  the 
said  "Richards  Primary  Bill,"  all  existing  party  state  central  com- 
mittees were  legislated  out  of  existence,  and  that,  inasmuch  as  no 
committee  had  been  chosen  under  the  provisions  of  the  new  law, 
there  was  no  such  committee  in  existence.  Under  the  view  we 
take  of  the  case,  we  find  is  unnecessary  to,  and  believe  it  would 
serve  no  useful  purpose  for  us  to,  in  any  manner  intimate  our 
views  upon  this  question. 

It  is  the  contention  of  relator  that  the  provisions  of  sections 
112  and  113,  supra,  are  merely  directory,  and  that  an  applicant  for 
"official  party  indorsement"  may  file  his  application  at  any  time 
prior  to  the  second  Tuesday  of  December ;  and  it  is  even  contended 
by  such  relator  that  the  party  committee  may  consider  and  indorse 
candidates  for  appointment  who  have  never  filed  any  applications 
under  Section  112,  supra.  Respondent  contends  that  the  pro- 
visions of  sections  112  and  113  are  mandatory;  that  they  provide 
the  only  method  through  which  there  can  be  presented  to  a  party 
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committee  the  name  of  an  applicant  seeking  its  indorsement;  and 
that  such  committee  has  no  jurisdiction  to  give  an  "official  party 
indorsement"  to  any  person  whose  name  is  not  thus  presented. 
These  contentions  raise  a  question  that  will  be  just  as  vital  and 
important  in  after  years  as  it  is  to-day.  Therefore  upon  the 
answer  to  this  question  we  deem  it  best  to  base  this  decision. 

[i]  It  is  probable  that  the  electors  of  this  state,  in  presenting 
their  initiative  petition,  hoped  that  the  Legislature  might  enact  the 
proposed  measure  into  law,  thus  rendering  it  unnecessary  to  sub- 
mit it  to  a  vote  of  tlie  people.  This  is  indicated  from  the  fact 
that,  as  petitioned  for,  and  even  as  voted  for  by  the  electorate,  it 
had  an  emergency  clause,  which  clause  is  mere  surplusage  when 
forming  a  part  of  a  law  enacted  by  popular  vote.  State  ex  rel. 
Gray  v.  Olsen  et  al.  (S.  D.)  137  N.  W.  561.  This  is  also  indi- 
cated from  the  fact  that  the  chronological  order  for  the  doing  of 
the  various  acts  to  be  performed  under  the  proposed  law  is  such 
that,  if  it  had  been  enacted  into  law  by  the  Legislature  of  191 1, 
with  the  emergency  clause  as  a  part  thereof,  every  provision  of 
said  law  would  have  worked  out  in  regular  and  natural  order,  one 
result  of  which  would  have  been  the  giving  of  full  opportunity  for 
the  filing  of  applications  for  "official  party  indorsements"  prior  to 
the  first  general  election  held  after  such  law  went  into  effect.  If 
the  law  had  been  so  enacted,  and  such  an  opportunity  for  filing 
applications  had  been  given,  probably  the  contention  now  urged 
by  relator  would  never  have  occurred  to  the  mind  of  any  person. 
But  when  such  law  was  enacted  by  the  vote  of  the  people,  and 
thus  went  into  effect  in  the  interim  after  the  general  election  and 
prior  to  the  date  for  the  meeting  provided  for  by  section  114, 
thereof,  making  it  impossible  for  the  provisions  of  sections  112  and 
113  to  be  complied  with  prior  to  the  year  1914, -there  seems  to 
have  arisen  a  desire  to  treat  such  sections  as  merely  directory,  even 
if  by  so  doing  the  apparent  intent  of  the  voters  is  disregarded 
and  the  ultimate  purpose  of  these  sections  destroyed. 

[2-3]  Certain  rules  that  should  govern  in  the  construction 
of  statutes  have  become  so  fully  established  as  a  part  of  our  law, 
by  the  decisions  of  every  court,  as  to  really  need  no  citation  of 
authorities  in  their  support.  The  first  and  fundamental  rule  is  that 
the  court  should  ascertain  and  give  effect  to  the  intention  of  those 
who  enacted  the  law.     To  do  this  the  court  should  bear  in  mind 
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the  object  sought  to  be  accompKshed  by  the  law ;  and  to  ascertain 
this  object  it  should  consider  the  occasion  and  necessity  of  its  en- 
actment, the  defects  or  evils  in  the  for.mer  law,  and  the  remedy 
provided  by  the  new  one.  The  statutes  should  then  be  given  that 
construction  which  is  best  calculated  to  advance  its  object  by  sup- 
pressing the  mischief  and  securing  the  benefits  intended.  36  Cyc. 
1106  and  mo.  It  should  always  be  remembered  that  a  thing  which 
is  within  the  intention  of  the  enactors  of  a  statute  is  as  much  with- 
in the  statute  as  if  it  were  within  the  letter  thereof;  and  a  thing 
which  is  within  the  letter  of  the  statute  is  not  within  the  statute, 
unless  it  be  within  the  int-ention  of  the  enactors  thereof.  Riggs  v. 
Palmer,  115  N.  Y.  506,  22  N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St. 
Rep.  819;  Wilson  v.  Donaldson,  117  Ind.  356,  20  N.  E.  250,  3 
L.  R.  A.  266,  10  Am.  St.  Rep.  48;  Mayor,  etc.,  v.  Root,  8  Md.  95, 
63  Am.  Dec.  692. 

[4]  Previous  to  the  enactment  of  the  law  now  before  us, 
while  we  had  had  much  legislation  regulating  the  exercise  of  the 
elective  franchise,  as  well  as  the  nomination  and  election  of  candi- 
dates for  elective  offices,  there  was  upon  our  statute  books  no  law 
designed  to  regulate  and  control  the  candidacy  of  one  seeking  an 
appointive  office,  nor  any  to  regulate  and  control  the  indorsement 
of  such  candidacy  by  the  duly  authorized  representatives  of  a 
political  party.  It  was  a  matter  of  general  belief  that  appointments 
were  often  dictated  by  a  few  persons  constituting  a  so-called 
"party-machine" ;  that  appointments  were  often  controlled  by  the 
necessities  of  political  exigencies;  that  they  were  often  made  as  a 
reward  for  political  services  performed,  and  with  little  or  no  re- 
gard for  the  qualifications  of  the  person  so  rewarded  for  the  posi- 
tion given  him;  and,  finally,  that  they  were  the  result  of  secret, 
and  even  corrupt,  promises  made  pending  the  campaign.  It  fol- 
lowed that  many  of  the  electors  believed  that  such  conditions  and 
practices  were  fraught  with  serious  dangers  to  the  body  politic. 
There  can  be  no  question  in  the  mind  of  any  person  conversant 
with  these  facts  but  that  it  was  with  the  hope  of  establishing,  un- 
der the  sanction  of  law  a  procedure  that  might,  in  part  at  least,  put 
an  end  to  these  dangers  that  the  sections  of  this  act  which  we  have 
quoted  above  were  enacted  into  law.  In  order  to  insure  the  result, 
while  the  electors  did  not  seek  to  take  from  the  Governor  or  other 
appointing  power  his  right  to  the  final  decision  of  who  should  be 
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his  appointee,  they  did  seek  to  throw  around  the  "official  party 
indorsement"  such  a  guaranty  of  publicity  and  fairness  as  would 
make  of  such  an  indorsement  a  most  earnest  demand  to  such  ap- 
pointing power  from  the  electors  of  his  party  acting  through  their 
duly  authorized  representatives,  demanding  that  their  wishes  be 
obeyed.  That  the  candidacy  of  one  for  an  oppointive  position 
might  be  public,  and  his  contest  therefore  fair  and  open,  it  is  re- 
quired that  every  applicant  who  sought  such  "official  party  in- 
dorsement" should  file  a  written  application  therefor,  making  of  it 
a  public  record ;  it  is  required  that  he  shall  file  such  application 
after  all  elective  officers  are  nominated,  but  before  their  election, 
thus  assuring  every  elector  of  the  state,  regardless  of  his  party  offi- 
liation,  that  he  may  have  an  opportunity  to  know,  when  he  comes 
to  cast  his  vote  at  the  general  election,  not  only  who  are  seeking 
election,  but  who  are  going  to  seek  appointments  from  the  respec- 
tive parties;  it  is  required  that  the  secretary  of  state  give  prompt 
notice  to  the  official  representatives  of  the  successful  party,  ad- 
ing  them  of  the  name  of  each  applicant  of  that  party,  his  name, 
and  the  office  sought,  thus  assuring  actual  notice  to  the  local  repre- 
sentative of  every  member  of  the  successful  party,  and  giving  such 
representative  ample  time  to  investigate  the  fitness  of  the  severil 
applicants,  as  well  as  giving  to  every  interestd  elector  a  cliance 
to  advise  with  "the  committeemen;  it  is  required,  under  section 
114,  that  the  committee  at  its  meeting  shall  hear  the  ''applicants" 
(certainly  referring  to  the  "applicants"  mentioned  in  sections  112 
and  113),  and  shall  receive  "written  recommendations  from  party 
electors" — something  that  could  not  be  intelligently  given  by  an 
elector  if  it  is  impossible  for  him  to  know  the  name  of  every  per- 
son who  may  be  considered  by  such  committee.  If  applications 
can  be  filed  after  the  time  fixed  by  statute,  or  if  one  who  has  filed 
no  application  can  be  considered  by  the  committee  as  an  applicant 
and  his  candidacy  indorsed,  the  whole  purpose  of  these  sections  is 
thwarted,  and  every  provision  thereof  that  might,  in  itself,  tend 
to  prevent  the  evils  sought  to  be  remedied  would  be  nullified. 

The  relator  takes  the  view  that  the  provisions  of  sections  112 
and  113  were  enacted  for  the  benefit  of  the  applicant,  and  that 
therefore  those  things  which  he  may  do  thereunder  are  permissive 
rather  than  mandatory.  If  his  premise  were  correct,  his  conclu- 
sion would  also  be  correct;  but  the  provisions  of  these  sections 
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were  no  more  enacted  for  the  benefit  of  the  applicant,  as  such, 
than  were  the  provisions  of  the  Australian  ballot  system,  or  those 
of  our  primary  election  laws,  either  past  or  present,  enacted  for 
the  benefit  of  candidates.  The  first  and  only  purpose  of  all  such 
legislation  is  to  promote  and  protect  the  public  welfare — the  car- 
rying out  of  the  provisions  thereof  is  but  a  means  to  this  end — 
and  the  truth  of  this  fact  should  be  the  controlling  force  in  deter- 
mining whether  this  legislation  is  directory  or  mandatory. 

Relator  lays  great  stress  upon  the  use  of  the  word  "may'*  in 
section  112,  wherein  it  is  provided  that  a  candidate  "may  file  his 
written  application.  *  *  *  "  In  Dwarris  on  Cowstruction  of 
Statutes,  p.  220,  is  announced,  in  a  note  by  Judge  Potter,  the  well 
established  rule  that  'Unay,  in  a  statute,  means  must  whenever 
third  parties  or  the  public  have  an  interest  in  having  the  act  done 
which  is  authorized  by  such  permissive  language."  Ransemer  v. 
Mace,  18  Ind.  27,  81  Am.  Dec.  344.  **Where  a  statute  directs  the 
doing  of  a  thing  for  the  sake  of  justice  or  the  public  good,  the 
word  *may'  is  the  same  as  the  word  *shall.'  '*  .  Steines  et  al.  v. 
Franklin  County,  48  Mo.  167,  8  Am.  Rep.  87;  Rex.  v.  Barlow,  2 
Salk.  609;  Jolinson  v.  Pole,  95  N.  C.  68;  Territory  v.  Nelson,  2 
Wyo.  346;  notes  on  page  162  of  6  L.  R.  A.;  Bouvier's  Law  Dic- 
tionary. 

In  closing  we  would  state  that,  following  the  rule  above  an- 
nounced, viz.:  "A  thing  which  is  within  the  intention  of  the  en- 
actors of  a  statute  is  as  much  within  the  statute  as  if  it  were  with- 
in the  letter  thereof;  and  a  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute,  unless  it  be  within  the  intention 
of  the  enactors  thereof" — it  is  clear  to  us  that,  just  as,  under  our 
old  primary  election  law,  a  path  was  marked  out  which  the  candi- 
date must  follow,  if  he  desired  to  be  the  "party"  candidate  for  an 
elective  office,  and  as,  under  such  law,  no  elector  could  vote  for 
any  one  as  a  ** party"  candidate  for  an  office,  unless  such  candidate 
had  followed  the  path  so  marked  out,  so  the  present  law  has  mark- 
ed out  the  path  Which  any  one  who  seeks  from  his  party  committee 
an  ''official  party  indorsement"  of  his  candidacy  for  an  appointive 
office  must  follow,  in  order  that  he  may  be  considered  by  'such 
committee  as  a  candidate;*  and  unless  the  road  so  marked  out  has 
been  followed  this  law  does  not  clothe  such  committee  with  any 
power  or  jurisdiction  whatever  to  give  to  him  an  ''official  party 
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indorsement."  It  follows  that  the  paper  presented  to  the  respond- 
ent for  filing  was  not  an  "official  party  indorsement,"  and  was  not 
entitled  to  filing. 

The  writ  prayed  for  is  denied. 

HANEY,  J.  (dissenting).  To  hold  that  the  authority  of  the 
state  committee  is  limited  to  persons  who  have  filed  applications 
with  the  secretary  of  state  requires,  it  seems  to  me,  that  **may,"  in 
section  112,  he  changed  to  "must";  that  the  words  ''hearing  appli- 
cants," in  section  114,  be  so  changed  as  to  read,  "hearing  appli- 
cants who  have  complied  with  the  provisions  of  section  112  of 
this  act";  and  that  the  clause  "and  shall  proceed  by  ballot  and 
majority  vote  to  determine  who  ,shall  receive  the  official  party  in- 
dorsement" be  changed  as  to  read,  "and  shall  proceed  by  ballot 
and  majority  vote  to  determine  who,  among  such  applicants,  shall 
receive  the  official  indorsement."  Without  the  interpolations  indi- 
cated, or  others  of  similar  import,  there  is  no  warrant  for  inter- 
preting "may"  as  "must"  in  the  preceding  section.  On  the  other 
hand,  the  use  of  the  word  "may,"  presumably  used  advisedly,  indi- 
cates that  the  filing  of  a  written  application  with  the  secretary  of 
state  was  not  intended  to  be  a  condition  precedent  to  the  consid- 
eration of  any  person's  qualifications  for  an  appointive  office.  The 
power  and  duty  of  making  indorsements  having  been  expressly 
lodged  with  the  state  committee,  without  any  express  provisions 
limiting  the  exercise  of  such  power  to  applications  filed  with  the 
secretary  of  state,  I  do  not  think  the  power  should  be  so  limited  by 
a  forced  construction  of  the  statute,  or  by  the  interpolation  of  the 
words  required  to  sustain  the  conclusion  reached  by  the  majority 
of  this  court.  In  absence  of  language  clearly  indicative  of  such  a 
purpose,  I  could  not  conclude  that  any  lawmaking  body  would  in- 
tentionally declare  that  all  indorsements  and  appointments  shall  be 
restricted  to  persons  who  seek  public  office.  However,  the  ques- 
tion to  be  decided  is  not  what  the  will  of  the  sovereign  power 
ought  to  be,  but  what  it  is,  as  expressed  in  the  statute  under  con- 
sideration. 

In  my  opinion,  the  application  for  the  writ  of  mandamus 
should  be  granted. 

CORSON,  J.  (concurring  specially.)  I  concur  in  the  major- 
ity opinion  denying  the  writ  of  mandamus  in  this  proceeding,  on 
the  ground  that  the  party  committee  now  in  existence  has  not  been 
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elected  by  the  enrolled  elctors,  as  provided  by  the  primary  act  now 
in  force,  and  that  the  committee  provided  for  in  the  act  will  not  be 
in  existence,  empowered  to  make  party  indorsements,  until  the 
March  primary  election  in  1914.  But  I  do  not  concur  in  the  ma- 
jority opinion  that  the  committee,  when  properly  elected,  is  limited 
in  its  indorsements  to  applicants  who  may  have  filed  their  appli- 
cations with  the  secretary  of  state,  as  provided  in  section  112  of 
the  act,  as  I  am  of  the  opinion  that  the  committee,  when  properly 
constituted,  may  receive  applications  and  make  party  indorsements 
of  applicants  other  than  those  who  may  have  filed  their  applications 
as  provided  in  the  section  above  referred  to,  for  the  reasons  stated 
by  Mr.  Justice  HANEY  in  his  dissenting  opinion. 


HIESS  et   al.,  Respondents,   v.    SOUTH   DAKOTA   CENTRAL 

RAILWAY  COMPANY,  Appellant. 

(139  N.  W.  334.) 

1.  Evidence— Ownership— Owner's   Statement — Conclusions. 

In  an  action  for  value  of  personal  property,  plaintiff  may 
testify  that  he  was  owner  of  the  property,  in  answer  to  a 
question  as  to  who  was  owner,  over  an  objection  that  the  ques- 
tion called  for  a  conclusion.  So  held,  although  there  is  other 
sufficient  evidence  of  ownership  in  the  record. 

2.  Carriers — Ownership— Evidence   of  Delivery — Presumptions. 

Under  a  contract  that  a  purchaser  could  return  an.  article, 
if  defective,  his  delivery  to  a  carrier  for  that  purpose  will  be 
presumed  to  be  delivery  to  the  consignee  and  vendor,  en- 
titling him  to  recover  from  the  carrier  for  its  loss.  Held, 
further,  that  this  presumption  was  not  overcome  by  plaintiff's 
evidence. 

3.  Damages — ^Measure     of — Carriers — ^Peouliar     Value— Notice     of-r- 

Marliet  Value. 

Where  a  carrier  has  no  notice  of  the  peculiar  value  to  the 
owner  of  an  article,  only  its  market  value  can  be  recovered 
for  its  loss,  under  Civ.  Code,  Sec.  2326. 

4.  Evidennce— Ownership— Carrier— Sale    Contract    as    Evidence- 

Evidence  of  Damages. 
In  an  action  by  a  consignee  against  a  carrier,  for  loss  of  an 
article  delivered  by  purchaser  to  carrier  for  return  to  vendor, 
held,  that  evidence  as  to  the  contract  between  plaintiffs  and  the 
vendee  and  the  plaintiffs  and  the  company  from  whom  they  pur- 
chased the  article,  was  admissible  to  show  ownership  of  the 
property  and  plaintiffs'  right  to  sue  for  its  value.  Held,  further, 
that    such    evidence    was    not    com,petent    to    show    a    "peculiar 
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value"  of  the  article  to  plaintiffs,  in  absence  of  proof  that  de- 
fendant carrier  had  notice  of  such  value. 

(Opinion  filed  Jan.   6,   1913.     Rehearing  denied  Feb.   13,   1913.) 

Appeal  from  Circuit  Court,  Codington  County.  Hon.  C.  X. 
Seward,  Judge. 

Action  by  S.  B.  Hess  and  another  against  the  South  Dakota 
Central  Railway  Company,  for  value  of  a  threshing  machine  belt. 
From  a  judgment  in  favor  of  plaintiff  and  from  an  order  denying 
a  new  trial,  defendant  appeals.     Reversed. 

Hanten  &  Hcaiten,  and  Joe  Kirby,  for  Appellant. 

The  question  of  the  ownership  of  the  belt  rests  entirely  on 
the  plaintiffs'  evidence.  Mr.  Beebee,  plaintiffs'  witness,  as  appears 
by  pages  3  and  4  of  the  abstract,  testified  that  he  purchased  the 
belt  in  question  of  the  plaintiffs  for  $75;  the  wear  on  the  belt 
amounted  to  $5.00.  On  cross-examination  he  stated  it  was  a 
crooked  belt  which  would  jump  the  pulley  and  would  not  work. 
(Abs.  p.  3-5).  That  the  belt  being  worthless  he  had  determined 
to  return  it  to  the  plaintiffs.  That  when  he  purchased  the  belt 
it  was  charged  to  him  on  his  general  account  on  which  he  made 
payments,  but  had  never  been  credited  for  the  value  of  the  return- 
ed belt.  (Abs.  Fol.  12-17).  This  clearly  establishes  the  belt  to  be 
the  property  of  Mr.  Beebe  and  not  that  of  plaintiffs.  Any  cause 
of  action  would  rest  in  Mr.  Beebe. 

I  am  aware  of  the  legal  presumption  that  in  the  absence  of 
any  showing  to  the  contrary  the  consignee  of  property  intrusted  to 
a  common  carrier  is  presumed  to  be  its  owner,  but  this  is  only  a 
presumption  which  the  plaintiffs  by  their  evidence  have  negatived. 

Then  what  right  have  the  plaintiffs  to  maintain  this  suit? 
What  damage  have  they  suffered?  Plaintiffs  on  the  course  of  the 
trial  seemed  to  have  realized  their  position  and  attempted  to  bols- 
ter it  up  by  Mr.  Hess's  testimony  (we  think  improperly)  over  our 
objection,  to  the  effect  (Abs.  Fol.  16)  that  plaintiffs  had  an  ar- 
rangement with  the  company  from  whom  they  had  purchased  such 
belt  to  return  a  defective  one  and  get  another  in  its  place,  but  no 
claim  is  made  that  Mr.  Beebe  had  any  such  right.  This  is  not 
met  by  the  plaintiffs'  claim  that  he  was  willing  to  make  Mr.  Beebe 
a  donation.  (Abs.  Fol.  15.)  Even  if  they  had  attempted  to  show 
that  he  had  such  right,  which  they  have  not,  still  that  right  would 
not  operate  to  the  prejudice  of  the  plaintiffs  until  he  had  returned 
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to  them  such  belt,  and  not  having  done  so  it  seems  to  us  Mr.  Bee- 
bee  is  still  the  loser.  At  the  trial  he  was  out  the  belt ;  he  had  re- 
ceived no  other  in  its  place  from  Hess  &  Rau,  neither  had  his  ac- 
count been  credited  with  the  value  thereof.  Q.  *'Mr.  Hess,  who 
was  the  owner  of  the  belt  at  the  time?"  To  this  defendant  ob- 
jected as  incompetent  and  immaterial,  asking  for  the  conclusion 
of  the  witness,  and  that  the  evidence  already  disclosed  who  own- 
ed the  belt.  This  objection  being  overruled  the  witness  answer- 
ed: **The  belt  belongs  to  Hess  &  Rau;  that  is  the  condition  they 
are  sold  on." 

Is  it  proper,  where  ownership  is  directly  in  question,  for  the 
plaintiffs  to  state  such  conclusion,  and  thereby  bind  the  jury?  I 
think  not.  Particularly  so  when  his  evidence  there  disclosed  the 
condition  of  the  title.  The  rule,  as  I  luiderstand  it,  i-s  this,  that 
where  ownership  is  incidentally  involved  a  witness  may  testify  to 
such  fact,  but  where  the  question  of  ownership  is  directly  in  is- 
sue then  the  facts  must  be  presented  to  the  jury  and  they  must 
draw  the  conclusion  of  ownership  or  lack  of  ownership  from  such 
facts.  Hite  v.  Stimmell,  25  Pac.  (Kan.)  852;  Simpson  v.  Smith, 
2^  Kans.  565;  Dunlap  v.  Berry,  39  Am.  Dec.  413;  Benson  v. 
Files,  68  S.  W.  (Ark.)  493. 

Next  the  witness.  Hess  is  asked :  Q.  *'  Now  when  these  belts 
are  defective,  of  this  kind,  are  returned  to  you,  what  arrangements, 
if  any,  have  you  with  the  company  you  get  them  from,  as  to  re^ 
turning  the  belts,  or  otherwise?"  This  was  objected  to  as  not 
within  the  issues ;  not  binding  on  the  defendant ;  no  such  issue  was 
tendered  by  the  pleadings ;  nothing  by  which  the  defendant  could 
be  expected  to  meet  such  line  of  testimony.  It  called  for,  if  any- 
thing, the  special  value  of  the  property,  not  its  general  material 
value  as  alleged  in  the  complaint,  and  such  objection  should  have 
been  sustained.  That  the  answer  was  prejudicial  in  the  eyes  of 
the  jury,  (Abst.,  Fol.  17),  will  hardly  admit  of  debate. 

For  these  reasons  it  seems  to  me  that  the  evidence  was  in- 
sufficient to  sustain  the  verdict ;  that  the  defendants  were  entitled 
to  have  a  directed  verdict  in  their  favor,  made  at  the  close  of  the 
case,  and  as  a  corollary  that  the  Court  erred  in  refusing  the  de- 
fendant a  new  trial. 

Sher'in  &  Sherin,  for  Respondents. 

The  position  of  the  Respondents  in  this  case  is  that  the  ques- 
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tion  of  ownership  is  not  an  issue  in  this  case.  That  it  is  immater- 
ial so  far  as  this  case  is  concerned  whether  Beebe  was  the  owner 
or  Hess  &  Rau,  were  the  owners.  Under  the  authorities  in  this 
country  a  Common  Carrier  cannot  raise  the  question  of  ownership 
as  to  goods  carried  by  it.  As  a  general  rule  when  the  goods  are 
committed  to  a  Common  Carrier,  and  consigned  to  some  third 
person,  that  such  consignee  has  such  an  interest  in  the  goods 
that  he.  may  maintain  an  action  against  a  common  carrier  for  in- 
jury to  the  goods  during  the  transit,  or  for  loss  of  the  goods  dur- 
ing transit.  It  is  immaterial  whether  he  would  be  the  general 
owner  or  not. 

It  does  appear  from  the  record  that  the  belt  was  sold  or  de- 
livered to  Beebe  at  the  price  of  $75.00,  but  that  the  belt  was  w^ar- 
ranted  and  if  it  was  not  what  it  was  represented  to  be,  that  on  re- 
turn of  the  belt  by  Beebe  to  the  respondents,  they  coukl  return  it 
to  the  wholesale  house  and  receive  a  new  belt  for  it.  There  is  no 
evidence  that  Beebe  could  make  this  exchange.  Beebe  had  a  right 
to  return  the  belt  to  respondents  if  it  did  not  work  and  they  would 
give  him  one  that  worked  properly,  and  under  this  state  of  facts 
we  claim  that  the  respondents  were  in  fact  the  ow^ners  of  the  belt, 
and  if  not  they  had  such  an  interest  in  the  belt  as  would  entitle 
them  to  maintain  an  action  for  its  loss  against  a  common  carrier. 
Texas  &  P.  R.  Co.  v.  Turner,  43  Texas  Civ.  App.  608,  97  S.  W. 
509;  Southern  Express  Co.  v.  Armstead,  50  Ala.  352;  Mo.  P.  R. 
Co.  v.  Peru-Van  Zandt  Imp.  Co.,  73  Kan.  295,  6  L.  R.  A.  (N.  S.), 
1058;  Ramsey  Co.  v.  Kilsea,  22  L.  R.  A.  415;  Bank  of  Irwin  v. 
American  Express  Company,  102  N.  W.  107  (la.). 

It  might  be  claimed  by  the  Appellant  there  was  some  evidence 
to  rebut  the  presumption  of  ownership  in  the  consignee  in  this  case 
as  to  the  ownership.  If  such  a  question  is  raised  we  first  say;  the 
jury  has  passed  upon  it,  and  we  next  maintain  that  it  would  be 
no  defense  in  this  action  for  the  Appellant.  Brown  v.  Shaw,  53 
N.  W.,  page  633,  (Minn);  Chamberlain  v.  West,  33  N.  W.  114; 
Benjamin  v.  Levy,  38  N.  W.  702;  Laing  v.  Nelson,  43  N.  W.  476; 
Jelletts  V.  St.  Paul  M.  &  M.  Ry.  Co.^  15  N.  W.  237,  (Minn.); 
Grinnell  Collins  Company  v.  Chicago,  Milwaukee  &  St.  Paul  Ry. 
Co.,  in  124  N.  VV.  377,  26  L.  R.  A.  (N.  S.),  437;Tlamsey  &  Gore 
Co.  V.  Kelsea,  reported  in  the  22nd  L.  R.  A.  416,  notes,  (X.  J.) ; 
S.  L.  Clute  V.  Chicago,  Rock  Island  &  Pacific,  30  L.  R.  A.   (N. 
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S.),  1071,  (Kas.)  ;  Webb  v.  Winter,  i  Cal.  417,  (Cal.)  ;  Vol.  2,  of 
American  and  Eng.  Ency.  of  Law,  810;  Lloyd  v.  Haugh  &  Kenan 
Storage  and  T.  Co.  21  L.  R.  A.  (N.  S.),  188,  (Pa.);  6  Cyc. 
Law  &  Proc.  p.  510;  Addison  Torts,  Sec.  701. 

We  claim  that  proper  evidence  was  submitted  to  the  jury, 
and  the  jury  found  from  it  that  the  Respondents  were  the  own- 
ers of  the  property.  It  was  a  proper  question  to  submit  to  the 
jury.  The  appellant  finds  fault  with  some  of  the  direct  questions 
put  to  the  witness  Hess,  one  of  the  respondents,  while  upon  the 
witness  stand.  As  we  understand  the  law  the  owner  of  property, 
or  a  person  who  knows  of  the  ownership,  has  a  right  and  it  is 
proper  to  testify  directly  to  the  question  of  ownership.  Olson  v. 
O'Connor,  84  N.  W.  359  (N.  D.). 

The  same  question  has  been  decided  by  the  Supreme  Court 
of  this  state  in  the  case  of  Peet  v.  Dakota  Fire  and  Marine  In- 
surance Company,  47  N.  W.  532. 

The  only  other  question  raised  by  the  appellant  in  his  brief 
is  the  question  as  to  the  amount  or  damages.  The  evidence  shows 
that  the  belt  was  worth  $75.00  at  the  time  it  was  sold  or  delivered 
by  the  respondents  to  Beebe.  Beebe  testified,  and  it  is  not  dis- 
puted, that  the  wear  on  the  belt  while  he  had  it  would  have  been 
about  $5.00,  (Fol.  8  abstract).  Mr.  Hess,  one  of  the  respondents 
testified  that  the  market  value  of  the  belt  at  the  time  it  was  de- 
livered to  Mr.  Beebe  was  $75.00.  (Abstract  Fol.  115).  But  Mr. 
Hess  further  testified  that  these  belts  are  all  guaranteed  and  if 
found  defective,  they  have  the  privilege  of  returning  them  before 
th  1st  of  January,  the  same  year,  and  they  will  be  replaced  by 
credit  or  a  new  belt.  This  one  was  never  returned  to  us  and  we 
have  never  delivered  any  belt  to  Mr.  Beebe  in  place  of  it.  (Abs- 
tract Fol.  17.)  Oil  cross  examination  he  said  that  they  had  not 
credited  Mr.  Beebe  with  $75.00  because  the  belt  had  not  yet  been 
returned  to  them.  Mr.  Hess  was  entitled  to  recover,  and  his 
damages  were  what  the  belt  was  worth  to  him  in  Watertown  at 
the  time  it  was  lost  by  the  appellant.  According  to  the  testimony,- 
which  is  undisputed,  he  could  return  it  to  the  wholesale  house  anc 
receive  a  good  belt  worth  $75.00,  so  that  to  him  this  belt  was 
w^orth  $75.00,  and  that  would  be  the  amount  of  damages.  Mis- 
souri P.  R.  Co.  V.  Peru-Van  Zandt  Imp.  Co.,  Supra. ;  Ringgold 
V.   Haven,   i   Cal.   108;  Hlart  v.  Spaulding,   i   Cal.  213;  Lloyd  v. 
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Haugh  &  Keenan  Storage  &  T.  Co.  21  L.  R.  A.  (N.  S.),  page 
189   (Pa.). 

*The  plaintiff  is  entitled  to  recover  the  value  of  things  lost 
and  this  is  not  necessarily  the  market  value.*'  Hutchinson,  Carr, 
3d  Ed.  Sec.  1363;  3  Joyce,  Damages  Sec.  1949,  page  2012;  3 
Sutherland  Damages,  3d  Ed.  Sec.  955,  page  2816;  Laubaugh  v. 
Pennslyvania  R.  Co.  28  Pa.  Super  Ct.  247;  Trout  v.  Kennedy,  47 
Pa.  387;  Green  v.  Boston  'L.  R.  Co.  128  Mass.,  221,  35  Am.  Repw 
370;  Fairfac  v.  New  York  C.  &  H.  R.  R.  Co.  73  N. -Y.  172;  29 
Am.  Rep.  119;  Denver,  S.  P.  &  P.  R.  Co.  v.  Frame,  6  Colo.  385; 
Parmelee  v.  Raymond,  43  Illinois,  App.  609. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  in  favor  of  the  plaintiffs  and  from  the  order  denying  a 
new  trial.  The  action  was  instituted  by  the  plaintiffs  to  recover 
$75,  the  value  of  a  belt  used  on  a  threshing  machine  outfit  alleged 
to  have  been  delivered  to  the  defendant  as  a  common  carrier  at 
the  way  station  of  Thomas  on  the  line  of  its  road  to  be  carried  by 
the  defendant  to  Watertown  and  there  to  be  delivered  to  the  plain- 
tiffs, w^hich  property  was  lost  in  transit,  or  at  least  not  delivered 
to  the  plaintiffs.    The  answer  of  the  defendant  is  a  general  denial. 

It  is  disclosed  by.  the  evidence  that  the  plaintiffs  sold  the  belt 
to  one.  Beebe  under  a  guaranty  that  if  it  was  not  satisfactory  it 
might  be  returned  to  the  plaintiffs  and  a  new  belt  would  be  sup- 
plied by  them  to  the  said  Beebe  to  take  its  place;  that  Beebe,  be- 
ing dissatisfied  with  the  belt,  left  it  at  Thomas  with  a  friend,  there 
being  no  depot  at  that  place,  to  be  shipped  by  him  to  the  plaintiffs 
at  Watertown;  and  that  the  same  was  delivered  to  the  railroad 
company  and  taken  aboard  its  train,  but  for  some  reason  not  ex- 
plained the  defendant  failed  to  deliver  it  to  the  plaintiffs,  who 
brought  this  action  to  recover  the  value  of  the  same. 

A  number  of  errors  are  assigned,  but  in  the  view  we  take  of 
the  case  the  only  questions  presented  for  determination  by  this 
court  are:  (i)  Did  the  court  err  in  permitting  the  witness  Hess 
to  answer  the  question,  "Who  is  the  owner  of  the  belt  at  this 
time?"  (2)  In  permitting  the  witness  Hess  to  testify  as  to  his  ar- 
rangement with  Beebe  to  furnish  him  with  a  new  belt  in  case  the 
one  sold  to  him  was  defective  or  not  satisfactory.  (3)  In  permit- 
ting the  witness  Hess  to  testify  as  to  his  contract  with  the  com- 
pany from  which  he  purchased  the  belt  to  return  any  defective  belt 
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and  receive  a  new  one  therefor.  (4)  Did  the  court  err  in  refus- 
ing to  direct  a  verdict  for  the  defendant  at  the  close  of  the  plain- 
tiff's evidence  on  the  grounds  stated?  (5)  Did  the  jury  err  in 
finding  a  verdict  for  the  sum  of  $75  in  favor  of  the  plaintiffs? 

[i]  On  the  trial  the  plaintiff  Hess  was  asked  the  following 
question:  *'Mr.  Hess,  who  is  the  owner  of  the  belt  at  this  time?" 
This  question  was  objected  to  as  incompetent,  immaterial,  and  call- 
ing for  the  conclusion  of  the  witness.  The  objection  was  over- 
ruled and  exception  taken.  He  answered:  "The  belt  belongs  to 
Hess  &  Rau.  That  is  the  condition  they  are  sold  on."  The  de- 
fendant moved  to  strike  out  this  answer,  which  motion  was  not 
ruled  upon  by  the  court  and  the  defendant  took  exception. 

It  is  contended  by  the  appellant  that  the  objection  to  this  ques- 
tion should  have  been  sustained  for  the  reason  that  it  stated  a 
conclusion  and  not  the  facts  upon  which  the  conclusion  was  found- 
ed. This  objection  is  clearly  untenable  under  the  ruling  of  this 
court  in  the  case  of  Hawley  v.  Bond,  20  S.  D.  215,  105  N.  \V. 
464,  in  which  this  court  held,  as  appears  from  the  headnote,  as  fol- 
lows :  "In  an  action  to  recover  property  levied  on,  alleged  to  be- 
long to  the  plaintiff  and  not  to  the  judgment  debtor,  plaintiff  was 
entitled  to  testify  that  the  property  was  hers,  in  answer  to  a  ques- 
tion as  to  who  was  the  owner  at  the  time  of  the  levy,  over  an 
objection  that  the  question  called  for  the  witnesis'  opinion,  and  not 
for  a  fact."  And  the  court  in  its  opinion  quotes  in  considerable 
length  from  the  decisions  of  the  learned  Court  of  Appeals  of  Xew 
York  and  the  Supreme  Court  of  Iowa,  sustaining  the  views  ex- 
pressed by  this  court. 

[2]  In  the  case  at  bar,  however,  the  evidence  clearly  estab- 
lishes the  ownership  of  the  belt  in  the  plaintiffs  independently  of 
the  answer  of  Hiess  to  the  question  propounded,  as  it  appears 
by  the  evidence  in  this  case  that  under  the  contract  between  the 
plaintiffs  and  Beebe,  as  testified  to  by  plaintiff  Hess  and  by  Beebe, 
the  latter  had  the  right  to  return  the  belt,  and,  having  delivered 
the  same  to  the  defendant  consigned  to  Hess  &  Rau  at  Watertown, 
the  belt  was  thereby  delivered  to  the  plaintiffs  and  they  became  the 
owners  of  the  same. 

It  seems  to  be  a  general  rule  that  where  property  is  delivered 
to  a  common  carrier,  consigned  to  a  person  named,  such  delivery 
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presumptively*  constitutes  a  delivery  to  the  party  named  as  con- 
signee. 

In  6  Cyc.  511,  it  is  stated:  'The  presumption  that  the  title  to 
the  goods  passes  to  the  consignee  on  delivery  to  the  carrier  will 
sustain  an  action  by  the  consignee  as  owner,  either  in  tort  or  for 
breach  of  contract;  the  contract  of  shipment  being  presumed  to 
have  been  made  for  his  benefit" — citing  among  others  the  follow- 
ing cases:  Griffith  v.  Ingledew,  6  Serg.  &  R.  (Pa.)  429,  9  Am. 
Dec.  444;  The  Geiser  (D.  C.)  19  Fed.  877;  Green  v.  Clark,  13 
Barb.  (N.  Y.)   57. 

The  rule  is  thus  laid  down  in  3  Enc.  PI.  &  Pr.  829:  "As  a 
general  rule,  the  consignee  is  considered  the  person  prima  facie 
entitled  to  sue  for  loss  or  injury  to  goods  shipped,  as  the  law  in- 
tends that  by  deHvery  to  the  carrier  the  title  to  the  goods  vests  in 
the  consignee.  The  presumption  thus  raised  may,  nevertheless,  be 
rebutted ;  and,  if  overcome,  the  action  may  properly  be  brought  in 
the  name  of  the  consignor." 

And  Hutchinson  on  Carriers  (3d  Ed.)  states  the  law  in  sec- 
tion 1304  as  follows:  "When  the  carrier  has  subjected  himself  to 
liability  for  the  loss  of  the  goods  or  for  injury  done  to  them  while 
in  his  custody,  and  it  becomes  necessary  to  compel  him  to  make 
compensation  to  the  injured  party  by  an  action  at  law,  the  first 
question  to  be  determined  is,  in  whose  name  the  action  must  be 
brought.  This  is,  however,  a  question  about  which  there  can  be 
but  Httle  difficulty.  The  presumption  of  the  law  is  that  the  party 
to  whom  the  goods  are  consigned  is  their  owner  and  the  person 
who  is  entitled  to  sue  for  the  damage,  and  the  action  should  in 
most  cases  be  commenced  in  his  name.  But  notwithstanding  the 
presumption,  it  by  no  means  necessarily  follows  that,  the  consign- 
ee is  in  fad  the  owner,  or  that  he  is  any  wise  interested  in  them, 
or  that  he  is  the  only  party  entitled  to  sue  the  carrier  for  the  loss 
or  damage." 

In  the  somewhat  analagous  case  of  Southern  Express  Co.  v. 
Aimslead,  50  Ala.  352.  tnr  rule  was  stated  b^'  the  lev.-ncl  Supreme 
Court  of  Alabama  as  follows:  "The  consignee  of  goods  has  a 
right  to  sue  for  their  loss  by  the  carrier,  notwithstanding  another 
party  may  be  the  owner  of  them.  The  obligation  is  to  deliver 
to  him.  Generally,  the  property  vests  in  him  by  the  mere  delivery 
35_Vol.   30,   S.  D. 


Digitized  by  VjOOQIC 


546  HESS    et    al.    v.    RAILWAY    COMPANY.  [30   S.   D. 

to  the  carrier.  Although  the  absolute  or  general  owner  of  person 
al  property  may  support  an  action  for  any  injury  thereto,  if  he 
have  the  right  of  immediate  possession,  this  does  not  necessaril)' 
divest  the  right  of  the  consignee  to  sue,  notwithstanding  he  has 
never  had  the  actual  possesion,  i  Chit.  Plead.  6,  6i,  153;  Everett 
V.  Saltus,  15  Wend.  (N.  Y.)  474." 

It  is  contended  by  the  appellant  in  this  case  that  the  presump- 
tion on  the  part  of  the  plaintiffs  is  overcome  by  their  evidence.  But 
we  are  of  the  opinion  that  the  presumption  was  not  overcome  in 
this  case,  for,  as  before  stated,  Reebe  had  the  right  under  his  con- 
tract with  the  plaintiffs  to  return'  the  property  to  them,  and  he  ex- 
ercised the  right  by  delivering  the  property  to  the  defendant  ad- 
dressed to  the  plaintiffs  as  consignees.  The  title  to  the  property, 
therefore,  and  right  to  its  possession,  was  transferred  by  Beebe  to 
the  plaintiffs.  We  are  unable  to  discover  in  the  evidence  that 
Beebe  retained  any  ownership  of  the  property  after  he  delivered  it 
to  the  railroad  company  consigned  to  the  plaintiffs. 

[3]  It  is  further  contended  by  the  appellant  that  the  evi- 
dence on  the  part  of  the  plaintiffs  establishes  the  fact  that  the  belt 
was  of  but  little  value,  and  that  the  plaintiffs  were  not,  therefore, 
entitled  to  recover  the  $75  damages  awarded  by  the  jury.  We  are 
of  the  opinion  that  this  contention  should  be  sustained  under  the 
provision  of  section  2326,  C.  C,  which  provides :  "Where  certain 
property  has  a  peculiar  value  to  a  person  recovering  damages  for  a 
deprivation  thereof,  or  injury  thereto,  that  may  be  deemed  to  be  its 
value  against  one  who  had  notice  thereof  before  incurring  a  lia- 
bility to  damages  in  respect  thereof,  or  against  a  willful  wrong- 
doer." In  the  case  at  bar  there  is  no  evidence  proving,  or  tend- 
ing to  prove  that  the  defendant  had  notice  of  the  peculiar  value  of 
this  belt  to  the  plaintiffs  before  incurring  liability  to,  damages  in 
respect  thereof.  The  plaintiffs  therefore  were  only  entitled  to  re- 
cover the  market  value  of  the  proprty  as  against  the  defendant, 
and  not  its  peculiar  value  to  them,  and,  there  being  no  evidence  of 
the  market  value,  the  jury  were  not  authorized  to  find  a  verdict 
for  the  sum  of  $75  or  any  other  definite  sum  under  the  evidence. 

We  have  discussed  the  question  as  to  the  ownership  of  the 
belt  at  considerable  length  for  the  reason  that  the  same  question 
may  arise  on  another  trial  of  the  action,  and  it  is  proper  for  us  in 
such  cases  to  express  our  views  upon  the  question. 
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[4]  We  are  further  of  the  opinion  that  the  evidence  as  to 
the  contract  between  the  plaintiffs  and  Beebe  and  the  plaintiffs  and 
the  company  from  which  they  purchased  the  belt  was  properly  ad- 
mitted for  he  purpose  of  determining  the  ownership  of  the  pro- 
perty and  the  right  of  the  plaintiffs  to  bring  this  action,  but  not 
for  the  purpose  of  showing  a  '^peculiar  value"  of  the  belt  to  the 
plaintiffs,  in  the  absence  of  proof  that  the  defendant  had  notice  of 
its  peculiar  value. 

The  judgment  of  the  circuit  court  and  order  denying  a  new- 
trial  are  therefore  reversed. 


STATE  OF  SOUTH  DAKOTA,  Appellant,  v.  McPHERSON  et 

al.,  Respondents. 
(139  N.  W.  368.) 

1.  Criminal   Law — Statutes — Title   to— One   Subject — Banking    Laws 

— "Control  of  Banks** — ''Regulate** — New  L^islation — ^Revis- 
ion. 
Laws  1909,  ch.  222,  entitled  "An  act  to  revise  the  laws  auth- 
orizing the  business  of  banking,  providing  for  the  organization 
and  control  of  banks,  and  to  establish  a  banking  department 
for  the  supervision  of  such  business,  '  which,  by  sections  29 
and  30,  makes  it  an  offense  for  bank  officers  and  directors  to 
permit  shareholders  to  become  Indebted  to  it  at  one  time  in 
excess  of  50  per  cent,  of  its  paid-up  capital,  does  not  conflict 
with  Const.,  Art.  3,  Sec.  21,  concerning  the  title  to  laws;  since 
to  "control"  has  the  same  sense  as  "regulate,"  and  since  the 
"control  of  banks"  means  the  control  of  the  banking  business, 
indicates  new  legislation,  and  means  to  check  or  restrain;  and 
hence  the  objections  that  the  title  embraces  more  than  one 
subject,  and  that  the  act  is  merely  revisory  of  old  legislation 
are  untenable.  The  penal  provisions  therein  constitute  a 
method  of  control  of  the  banking  business;  and  the  provisions 
of  the  act  appropriately  cover  and  are  within  the  scope  and 
meaning  of  the  title  wherein  it  provides  for  "organization  and 
control  of  banks." 

2.  Criminal  Law — ^Indictment — ^Duplicity — Joinder  of  Offenses. 

An  indictment  under  Laws  1909,  ch.  222,  Sees.  29,  30, 
which  alleges,  substantially  in  the  language  of  the  statute,  that 
defendants,  as  directors  and  officers  of  a  bank,  knowingly  and 
unlawfully  .permitted  shareholders,  including  themselves,  on  a 
day  stated,  to  become  Indebted  to  it  in  excess  of  fifty  per  cent, 
of  its  paid-up  capital,  each  separate  loan  being  separately 
stated,  and   that  the  whole  amount  so   taken   out   was  at   one 
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time,  shows  that  the  transaction  was  inseparable  and  the  joint 
act  of  all,  and  that  the  wrongful  act  of  all  was  the  wrongful 
act  of  each,  and  was  not  objectionable  for  duplicity  in  charging 
more  than  one  offense;  since  it  is  not  necessary  to  charge  and 
expressly  allege  an  act  to  be  the  joint  act  of  a  number  of 
defendants,  or  to  allege  that  they  acted  in  concert  by  use  of 
the  words  "joint"  and  "concerted,"  where  the  facts  and  cir- 
cumstances alleged  show  the  act  to  have  been  the  joint  act  of 
all  defendants. 

3.  Banks   and   Banking — ^Indictment— Officers   and   Directors-— Crim- 

inal Offenses. 
An  indictment  framed  under  Laws  1909,  ch.  222,  Sees.  29, 
30,  substantially  in  the  language  of  the  statute,  alleging  that 
defendants  as  officers  and  directors  of  a  bank,  knowingly  and 
willfully  permitted  shareholders,  including  themselves,  to  be- 
come indebted  to  It  at  one  time  in  excess  of  fifty  per  cent. 
of  its  paid-up  capital,  sufficiently  charges  a  public  offense. 

4.  Same— Indictment — Form   and   Requisites — Certainty   and   Partic- 

ularity. 

Such  Indictment  substantially  conforms  to  the  requirements 
of  the  Code  Crim.  Proc.  in  that  it  contains  a  statement  of  the 
acts  constituting  said  offense  substantially  in  the  language  of 
the  statute,  and  which  is  in  such  ordinary  and  concise  language 
as  to  enable  a  person  of  common  understanding  to  know  what 
is  intended  thereby. 

(Opinion  filed  Janoiary  6,  1913.) 

Appeal  frgm  Circuit  Court,  Meade  County.  Hon.  William 
G.  Rick,  Judge. 

The  defendants  Donald  A.  McPherson,  Frank  M.  Stewart, 
and  others  were  indicted  for  a  violation  of  Sees.  29  and  30,  Chap. 
222,  Laws  1909,  concerning  banks  and  banking.  From  an  order 
sustaining  the  separate  demurrer  of  defendant  Frank  M.  Stewart 
and  discharging  him,  the  State  appeals.     Reversed  and  remanded. 

f^oyal  C.  Johnson,  Attorney  General,  Claude  C.  Gray,  State's 
Attorney,  and  Hayes  &  Heffron,  for  the  Sta:te. 

Chapter  222  of  the  Session  Laws  of  1909  embraces  but  one 
subject,  which  is  clearly  expressed  in  the  title. 

The  provision  of  the  Constitution  of  the  state  of  South  Da- 
kota w^hich  is  alleged  to  have  been  violated  by  sections  twenty-nine 
and  thirty  of  chapter  222  of  the  Session  Laws  of  1909,  is  as  fol- 
lows: 

"No  law  shall  embrace  more  than  one  subject,  which  shall  be 
expressed  in  its  title."     People  v.  Mahaney,  13  Mich.,  494. 
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Judge  Gardner  of  New  York  in  relation  to  this  provision  says : 
"The  purpose  was,  that  neither  the  menrbers  of  the  legislature  nor 
the  public,  should  be  misled  by  the  title."  Insurance  Company 
V.  Mayer,  8  N.  Y.,  241 ;  State  v.  Morgan,  2  S.  D.,  42 ;  State  v. 
Becker,  3  S.  D.  29;  Ehirker  v.  City  of  Janesville,  26  Wis.  697. 

Judge  Cooley  in  his  excellent  work  on  Constitutional  Limita- 
tion in  the  5th  Edition  page  173,  Cooley  Cpnst.  Lim.  5th.  Edition; 
State  V.  Morgan,  Supra  ;•  People  v.  Lawrence,  41  N.  Y.,  139;  De- 
Witt  V.  San  Francisco,  2  Cal.  289. 

**The  title  was  never  'intended  to  be  an  index  of  the  law." 
Johnson  v.  Harrison,  47  Minn.,  575. 

"The  courts  in  all  states  where  like  or  similar  provisions  exist 
have  given  liberal  interpretation  and  have  endeavored  to  construe 
it  so  as  not  to  limit  or  cripple  legislative  enactments,  any  further 
than  what  was  absolutely  necessary  by  the  absolute  requirements  of 
the  law.''  State  v.  Miller,  45  Mo.  597;  State  v.  Morgan,  2  S.  D., 
42. 

There  can  be  but  little  doubt  as  to  the  general  subject  of 
chapter  222,  Laws  1909,  or  of  the  general  character  of  business  in 
the  mind  of  the  legislator  at  the  time  that  he  voted  for  said  act  to 
become  a  law.  It  will  hardly  be  contended,  but  what  the  general 
purpose,  object  and  subject  of  the  act  relates  to  the  establishment 
and  control  of  the  business  of  banking  in  the  state  of  South  Da- 
kota. The  first  article  relates  to  the  establishment  and  control  of 
an  office  or  officer,  whose  powers  and  duties  are  therein  defined 
and  which  require  strict  and  reasonable  discipline  over  the  various 
banks  under  the  provisions  of  the  act.  The  second  article  under 
the  same  title,  fits  into  the  same  general  subject  of  organization 
and  control  of  banking.  It  provides  for  the  organization  and 
control  of  banks  and  lays  down  the  legal  requirements  with 
reference  to  the  State  banks  of  South  Dakota  and  provides  pen- 
alties for  the  purpose  of  aiding  in  the  carrying  out  of  the  pro- 
visions of  the  act.  The  penalties  all  relate  to  a  violation  of  some 
germane  provision  or  requirement  established  in  the  act  for  the 
general  business  of  banking  and  the  penalties  are  therein  placed 
to  serve  as  a  means  to  an  end,  that  is  to  say,  to  bring  about  the 
successful  accomplishment  of  the  real  purposes  of  the  law.  The 
act  is  comprehensive  in  its  nature  and  has  attached  thereto  a  re- 
pealing clause,  which  carefully  guards  against  conflicts  with  prior 
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law.  All  former  banking  laws  in  conflict  with  this  law  were  re- 
pealed by  express  terms.  This  we  are  irresistibly  led  to  the  con- 
clusion, that  it  must  have  been  the  intention  of  the  legislature  at 
the  time  of  the  enactment  of  this  law  to  bring  together  in  one 
broad  and  comprehensive  act  all  laws  relating  to  state  banking  in  so" 
far,  at  least,  as  was  within  the  power  of  the  legislative  assembly. 
Under  this  act,  for  the  first  time  in  South  Dakota,  restraint  was 
effectively  placed  upon  the  business  of  Ijanking,  and  a  check  es- 
tablished by  law,  which  had  for  its  purpose  the  prevention  of  un- 
lawful banking.  Its  terms  sought  to  prevent  dishonest  banking 
and  to  punish  unlawful  bankers,  with  such  penalties  as  was  deem- 
ed necessary  for  the  successful  enforcement  of  the  provisions  of 
the  act.  A  study  of  the  act  clearly  shows  that  but  one  general 
subject  is  expressed  in  the  law  and  that  subject  may  fairly  be 
said  to  be  the  organization  and  control  of  banks  in  South  Dakota. 
It  cannot  be  successfully  said  that  the  provisions  of  said  statutes 
relating  to  excessive  loans  or  the  punishment  for  the  violation  of 
the  same  are  not  germane  provisions  in  a  general  banking  act 
such  as  ours.  Penal  provisions  are  incident  to  the  subject  and  fur- 
nish but  a  means  to  an  end,  which  end  was  the  ultimate  object 
sought  to  be  reached  by  the  law  makers  when  the  very  law  itself 
was  brought  into  being  and  placea  upon  the  statute  books  of  this 
state.     Morrow  v.  Wipf,  S.  D.,  115,  N.  W.  1124. 

An  act  no  matter  how  comprehensive  would  be  valid  pro- 
vided a  single  main  purpose  was  held  in  view  and  no  thing  em- 
braced in  the  act  except  what  was  naturally  connected  with  and 
incidental  to  that  purpose.     Van  Horn  v.  State,  46  Neb.  62. 

We  also  cite:  State  v.  Page,  12  Nebr.  386;  Bonorden  v.  Krig, 
12  Neb.  121;  Pioneer  Irrigation  Dist.  v.  Bradley,  8  Ida.  310; 
State  of  North  Dakota  v.  Woodman-se,  (North  Dakota)  46  N.  W. 
971;  People  V.  Parks,  58  Cal.  635;  Davis  v.  State,  61  A.  D. 
331;  Fahey  v.  State,  2j  Tex.  App.   146;  Oleary  v.  Cook,  28  111. 

538. 

Sections  twenty-nine  and  thirty,  germane  to  the  subject  and 
properly  included  therein. 

After  considering  the  object,  purpose  and  subject  of  chapter 
222  of  the  Session  Laws  of  1909,  we  have  the  inquiry  presented 
as  to  whether  the  subject  of  the  foregoing  act  is  clearly  expressed 
in  the  title,  so  plainly  therein   recited  as   to  prevent   the   title  of 
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the  act  from  being  misleading  either  to  the  legislature  or  t6  the 
public. 

Appellant  contends  that  there  is  but  one  subject  included 
within  the  act,  and  that  that  subject  may  fairly  be  said  to  be  "An 
act  providing  for  the  organization  and  control  of  banks,"  and  that 
said  subject  is  expressed  in  the  title  in  so  many  words,  and  that 
the  aforesaid  sections  are  germane  to  that  subject  and  necessary 
to  effectuate  the  accomplishment  of  the  purposes  of  the  law. 

When  the  title  of  the  act  contains  the  words  "Providing  for 
the  organization  and  control  of  banks,"  can  it  be  honestly  con- 
tended that  the  legislature  did  not  intend  to  have  within  the  act  all 
provisions  necessary  to  make  that  control  complete.  It  will  un- 
doubtedly be  contended  by  respondent,  that  the  'act  does  not  pro- 
vide for  a  regulation  of  the  banking  business,  inasmuch  as  the 
word,  "regulate,"  no  where  appears  in  the  title.  In  answer  to 
that  contention,  it  may  be  said  that  the  word  control  has  a  broad- 
er signification  than  the  word  regulate.  A  person  may  be  author- 
ized to  regulate  a  business,  but  that  in  itself  would  not  authorize 
that  same  person  to  control  that  business.  On  the  other  hand,  if 
a  person  was  authoribed  to  control  a  business  in  the  broad  signi- 
fication of  the  term,  that  same  person  would  undoubtedly  be  au- 
thorized to  govern  said  business. 

The  legislature  evidently  felt,  that  in  order  to  effectually  car- 
ry into  force  the  rules  for  the  government  of  a  bank  which  it  had 
established,  it  was  necessary  to  establish  penal  provisions.  It  is 
as  necessary  for  respondent  to  limit  the  word  control  as  it  is  for 
appellant  to  urge  its  broadest  signification.  We  contend,  that  in 
placing  in  the  title  the  words,  ** Control  of  Banks"  the  legislature 
clearly  had  in  view,  the  placing  of  a  title  over  the  law,  which 
would  include  within  it  all  the  provisions  of  the  act  in  question. 

Webster  in  his  dictionary  defines  the  word  control  and  gives 
the  synonym  as  being  direction.  Among  other  definitions  for  the 
word  are  found  the  following:  "to  check,"  "to  restrain,"  "to  gov- 
ern," "to  overpower,"  "to  subject  to  authority,"  "to  have  under 
command."     Webster  Unabridged   Dictionary. 

This  provision  was  taken  in  part  from  section  5200  of  the 
National  Banking  acts,  contained  in  the  Revised  Statutes  of  the 
United  States.    There  was  added  to  the  statute  a  penalty  for  the 
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violation  of  the  provisions  for  the  purpose  of  insuring  the  obey- 
ance  of  the  law. 

Under  the  federal  statute  no  criminal  penalty  is  provided.  The 
framers  of  the  banking  act  for  South  Dakota  undoubtedly  secur- 
ed the  foundation  for  section  twenty-nine  (29)  from  the  fore- 
going' federal  provision.  While  no  j>enalty  was  provided  in  the 
federal  law  yet  a  violation  of  its  provisions  furnished  a  legal  rem- 
edy to  the  persons  aggreved  thereby  under  a  general  banking  pro- 
vision of  the  federal  banking  law.  Second  National  Bank  v. 
Burt,  93  N.  Y.,  244. 

Our  constitution  is  satisfied  if  the  constituent  means  em- 
braced in  the  body  of  the  act  have  a  proper  relation  to  each  other, 
and  to  the  subject  expressed  in  the  title,  and  are  consistent,  in- 
tending to  carry  forward  and  to  accomplish  the  general  purpose 
indicated  by  the  title  and  intended  by  the  legislature. 

The  following  cases  sustain  appellant's  position  that  sections 
twenty-nine  and  thirty  are  germane  to  the  act  in  question :   State 
V.  Morgan,  2  S.  D.,  42;  Indianapolis  v.  Heuegle,   115  Ind.,  581; 
18  N.  E.,  172;  Benson  v.  Chriatianson,  129,  Ind.,  539,  29  N.  E., 
26;  Lewis  V.  State,  148  Ind.,  346;  47  N.  E.,  675;  Ex  party  Yung 
Jon,  28  Fed.,  308;   State  v.   Koshland,  25  Ore.    178,  35    P.,   32; 
State  V.  Bemheim,  19  Mont.,  512,  49  P.  441 ;  Hartford  Ins.  Co. 
V.   Raymond,   70   Mich.,  485,   38  N.   W.,   474;   People  v.    Miller, 
88  Mich.,  383,  50  N.  W.,  296;  State  v.  Brachogel,  38  Minn.,  265, 
36  N.  W.,  641;  State  v.  Stripling,  113  Alabama,  120,  36  h.  R.  A., 
81,  21  So.,  409;  Plum  Christy,  103,  Ga.  686,  42  L.  R.  A.,  841,  30 
S.  E.  759;  Burns  v.  State,   104,  Ga.,  554,  30  S.  E.,  815;  Brown 
V.   State,  73  Ga.  38;  State  v.  Stunkle,  41   Kans.  459,  21   P.  675; 
State  V.  Kerstendk,  49  La.  Ann.   1621,  39  L.  R.  A.,  520,  22   So. 
845;  Thompson  v.  Atkin,  81   111.  App.  65;  Leonard  v.  Tierman, 
no  111.   173;  Cohn  v.  People,  149  111.,  491,  23  L.  R.  A.,  821,  37 
N.  E.,  60;   Sykes  v.   People,   127  111.,   117;  2  L.  R.  A.,  461,    19 
N.  E.,  705;  People  v.  Blumont  and  Joe,   129  111.,  370,  21    N.  E. 
923;  Johnson  v.  Martin,  75  Tx.,  40,  12  S.  W.,  321;  Albrecbt  v 
State,  8  Tex.  App.  216,  34  Am.  Rejx>rt,  737;  Holton  v.  State,  28 
Fla.  308,  9  So.  716;  State  v.  Kingsley,  108  Mo.,  135,  18   S.   \\\. 
994;  State  V.  Whittaker,  160,  Mo.,  59,  60  S.  W.,  1068;  State  v. 
\\'oodmanse  (N.  D.)  46  N.  W.,  971. 
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Addition  of  penalty  or  remedy  does  not  render  a  statute  void 
for  duplicity. 

The  principal  ground  upon  which  the  lower  court  holds  the 
act  under .  discussion  to  be  unconstitutional  was  that  sections 
twenty-nine  and  thirty  created  a  new  felony  with  a  penalty  at- 
tached which  was  not  provided  for  or  embraced  within*  the  title 
of  the  act.  This  ruling  of  the  lower  court  is  an  anomoly  in 
South  Dakota  legislation.  State  v.  Twining,  62  Atl.  402;  State 
V.  Morgan,  2  S.  D.,  45. 

In  that  case  this  court  cited  the  following  authorities  in  sup- 
port of  its  decision:  Plank  Road  Company  v.  Hannaman,  22  Ind., 
484;  City  of  St.  Louis  v.  Green,  7  Mo.  App.  468;  Canal  Co.  v. 
Bright,  8  Col.,  144;  English  v.  State,  7  Tx.  App,,  171;  Insur- 
ance Co.  V.  Commissioners,  70,  Mich.,  485;  Will  v.  State,  46  O. 
State,  450;  Sykes  v.  People,  127,  111.,  177;  State  v.  Stunkfe,  41 
Kans.  457;  Turnpike  Co.  v.  Fletcher,  104  Ind.  97;  Canal  Co.  v. 
Bright,  8  Col.  144;  People  v.  Goddard,  8  Col.  432;  Fletcher  v. 
State,  54  Ind.,  462;  O'Kane  v.  State,  69  Ind.,  183;  Brown  v. 
State,  73  Ga.,  242. 

With  our  own  Supreme  Court  passing  directly  upon  this  pro- 
position, we  feel,  that  the  law,  as  far  as  this  jurisdiction  is  con- 
cerned, is  settled  upon  the  general  proposition,  and  does  not  make 
the  addition  of  a  penalty  for  the  violation  of  the  provision  of  the 
general  act  void,  because  the  same  is  not  expressed  in  the  title. 
Not  only  has  our  own  Supreme  Court  held  this  to  be  the  law  of 
South  Dakota  but  the  authoritiess  are  almost  unanimous  in  hold- 
ing it  to  be  the  law  in  almost  all  of  the  states  of  the  union,  or  at 
least  the  great  weight  of  the  authorities  so  hold.  Republic  Iron  & 
Steel  Co.  V.  State  of  Indiana,  62  L.  R.  A.  141 ;  Isenhour  v. 
State,  62  N.  E.,  42;  State  v.  Twining  et  al,  62  Atl.,  402;  64 
Atl.,  1073;  Thompson  v.  Atkin,  81  111.,  App.,  62;  State  v.  Wood- 
manse,  (X.  D.)  46  X.  W.  971;  People  v.  Blumont  &  Joe,  21st, 
N.  E.,  923;  City  of  IndianaiK)lis  v.  Ileuegle,  18  X\  E.,  172;  Sykes 
V.  People,  19  X'.  E.,  706;  People  v.  Lonenthal,  93  111.,  191;  Mag- 
ner  v.  People,  97  111.,  320. 

Judge  Dillon,  in  discussing  tliis  provision  of  the  constitu- 
tion says:  "This  provision  has  been  frequently  construed  to  re- 
qure  only  the  general  or  ultimate  object  to  be  stated  in  the  title, 
and  not  the  details  by  which  the  object   is  to  be  obtained.     Th? 
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provision  calculated  to  carry  the  declared  object  into  effect  is  un- 
objectionable although  no  specifically  indicated  in  the  title."  i 
Dillon,  Municipal  Cor.  Sec.  28 ;  Ex  parte  Abry.,  5  Tex.  ApD..  93 1 
Cox  V.  State,  8  Tx.,  App.  254;  Johnson  v.  Martin,  12  S.  W.  321 ; 
Austin  V.  Ry.  Co.,  45  Texas  266-267;  State  v.  Whittier,  (Mo.) 
reported  in  60  S.  W.,  1068;  State  v.  Bochstreet,  136  Mo.,  355; 
State  V.  Bronson,  115  Mo.,  271;  State  v.  Marrian,  Co.  Ct.  128, 
Mo.  427;  State  v.  Bernheim,  (Mont.)  49  P.,  441;  Cooley,  Const. 
Lim.  p.  172;  Insurance  Co.  v.  Raymond,  70  Mich.,  485;  Canai 
Co.  V.  Bright,  8  Col.,  144;  State  v.  Stunkle,  41  Kans.,  456;  Pow- 
ell V.  State,  71  Ga.,  244;  State  v.  Koshland,   (Oreg.)  35  P.  32. 

Provisions  of  our  Constitution  should  be  liberally  construed. 

In  considering  the  constitutionality  of  statutes  generally,  it 
is  a  cardinal  rule  that  nothing  but  a  clear  violation  of  the  constitu- 
tion will  justify  the  court  in  overruling  the  legislative  will.  Every 
act  is  presumed  to  be  constitutional,  and  every  intendment  is  in  fa- 
vor of  its  validity.     People  v.  Parks,  58  Cal.  635. 

Statutes  which  are  questioned  as  violating  the  constitutional 
provision  under  discussion  are  no  exception  to  this  rule.  While 
such  constitutional  provisions  were  adopted  for  the  purpose  of 
remedying  the  evils  referred  to  above,  and  should  therefore  be  giv- 
en such  construction  as  would  be  necessary  in  making  them  ef- 
fectual in  accomplishing  the  object  for  which  they  were  designed, 
still  they  -should  not  be  so  construed  as  to  restrict  legislation  to 
such  an  extent  as  to  render  different  acts  necessary,  where  the 
whole  subject  matter  is  connected,  and  may  be  properly  embraced 
in  the  same  act.  This  constitutional  inhibition  should  receive,  not  . 
a  technical  construction,  but  a  reasonable  one,  and  looking  to  the 
evils  intended  to  be  remedied,  it  should,  be  applied  to  such  acts 
of  the  legislature  alone  as  are  obviously  within  its  spirit  and 
meaning.  Cooley  Const.  Lim.  5th  Ed.,  176;  State  v.  Kinsella, 
14  Minn.,  524;  Shields  v.  Bennett,  8  W.  Va.,  85;  Kurtz  v.  Peo- 
ple, 33  Mich.,  279;  State  v.  Gut,  13  Minn.,  341-349;  Division  of 
Howard  Co.,  15  Kans.,  194-214;  Shields  v.  Bennett,  8  W.  Va., 
74-86;  Alleghaney  County  Homes  Appeal,  77  Pa.  St.,  77-80;  State 
V.  Silver,  9  Nev.  227;  Phillips  v.  Bridge  Co.,  2  Mete.  (Ky.)  219- 
222;  People  V.  Banks,  67  N.  Y.,  568-572;  Ex  parte  Upshaw,  45 
Ala.  234. 
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Notwithstanding  the  great  interest  in  the  result  of  this  case 
may  be  to  some  persons,  it  is  of  much  more  interest  to  society, 
that  the  depositors  in  the  Meade  County  Bank  may  be  pennitted  to 
expect  and  receive  from  the  laws  of  South  Dakota  the  protection 
that  was  apparently  given  them  against  unlawful  banking  by  the 
act  now  contended  by  respondent  to  be  a  dead  letter  as  far  as  its 
penal  provisions  are  concerned.  This  guarantee  and  protection 
•  will  result,  if  a  fair  and  reasonable  cons-truction  is  given  to  the 
act  now  under  discussion. 

Means  to  facilitate  accomplishment  or  purpose  of 'act  are  in- 
cidental to  it  and  proper. 

"A  title  fairly  expressing  the  general  subject  covers  provis- 
ions for  all  proper  means  and  instrumentalities,  which  will  or  may 
facilitate  the  accomplishment  or  enforcement  of  the  purpose  ex- 
pressed, such,  for  instance,  as  a  provision  prohibiting  violation 
of  the  act,  or  prescribing  a  penalty  or  other  punishment  for  such 
violations."  26  Ency.  Law  &  Prac,  (2nd.  Ed.)  p.  588;  San  An- 
tonio V.  MehaflFey,  96 'U.  S.,  312;  Skinner  v.  Garnet  Gold  Mfg. 
Co.,  96  Fed.  735;  Travelers  Ins.  Co.  v.  Oswego,  59  Fed.  58; 
Jackson  v.  State,  (Ala.)  33  So.  888;  State  v.  Jacksonville,  Ter. 
Co.  (Fla.)  41  Fla.  363;  People  v.  Lovern,  (Cal.)  119  Cal.  88; 
Buncombe  v.  Prindle,  (la.)  12  la.  i;  People  v.  Mehaney,  13 
Mich.  481;  People  v.  Coler,  173  N.  Y.  103;  State  v.  Wood- 
manse,  I  N.  D.  246;  State  v.  Haas,  2  N.  D.  202;  State  v.  Nom- 
iand  (X.  D.)  57  N.  W.  86;  People  v.  Stutphen,  166  N.  Y.  163; 
People  V.  Lawrence,  41  N.  V.  137;  State  v.  Steele,  39  Ore.  419; 
Osborn  v.  Corbett,  114  Mich.  645. 

Penalties  provided  by  statutes  for  the  accomplishment  of  pur- 
poses of  act  are  generally  sustained  by  the  courts.  Morris  v. 
State  (Ga.)  43  S.  E.,  368;  Plumb  v.  Christie,  103  Ga.,  686;  Cohn 
V.  People,  141  111.,  486;  Thompson  v.  Akin,  81  111.,  App.  62; 
Republic  Iron  Company  v.  State,  66  N.  E.,  Rep.  1005;  People  v. 
Huntley,  112  Mich.  569;  State  v.  Power,  63  Neb.  496;  State  v. 
Deadwood  Mills  (N.  J.)  53  Atl.,  1125;  State  v.  Carson,  67  N.  J. 
L.  178. 

In  Reply. 

Indictment  number  eight  charges  but  one  offense,  simply 
charging  all  defendants  jointly  with  violation  of  statute. 
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We  think  respondent  has  a  clear  misconception  of  the  law 
relative  to  the  responsibilities  placed  upon  officers  of  a  bank  in 
South  Dakota.     See  section  29,  page  342,  Laws  1909. 

This  law  says,  ''Officers,  directors,  and  employees,  who  know- 
ingly permit  or  allow  shareholders  to  at  one  time  become  in- 
debted to  a  banking  corporation  in  a  total  sum  of  fifty  per  cent  of 
the  paid  up  capital  of  said  bank  are  guilty  of  a  felony."  Appel- 
land  in  the  indictment  simply  charges  the  officets  of  this  bank  with 
jointly  violating  this  statute.  The  defendants  are  charged  in  the 
language  of  the  statute  with  a  violation  of  this  law.  What  other 
offense  is  charged?  Respondent  has  failed  to  show  any  other  of- 
fense charged  in  indictment  number  eight.  This  statute  enjoin> 
upon  the  banker,  the  bank  officer  and  the  bank  employe  a  duty. 
He  must  not  permit  or  allow  shareholders  to  violate  this  plain  stat- 
ute. He  takes  his  chances  if  he  knowingly  does  permit  and  allow 
a  violation  of  this  law.  Appellant  charges  the  defendants  jointly 
with  knowingly  and  feloniously,  at  the  same  time  and  place,  vio- 
lating this  law.  Was  it  necessary  for  the  grand  jury  to  file  sep- 
arate indictments  against  each  defendant?  If  so,  why?  Has  re- 
spondent told  us?  Clearly  not.  Can  it  be  said  that  a  joint  com- 
mission of  this  crime  is  impossible  ?  It  is  so  charged.  What  other 
offense  can  be  picked  out  of  indictment  number  eight? 

Appellant  cites  section  224  of  Code  of  Criminal  Procedure. 
This  section  says,  that  but  one  offense  may  be  charged  in  an  in- 
dictment. This  section  has  been  obeyed,  and  its  terms  clearly 
complied  with  by  the  state  in  the  case  at  bar. 

Respondent  also  finds  comfort  in  22  Cyc.  at  pages  373  and 
374.  This  law  is  not  disputed.  Does  not  this  authority  of  re- 
spondent support  appellant's  contention?  The  citation  says,  **The 
rule  is  well  settled  that  several  may  be  jointly  indicted  for  offen- 
ses arising  wholly  out  of  the  same  act  or  omission."  22  Cyc.  373. 

In  the  case  of  People  v.  Longe  (2  Mich.)  23  N.  W.,  217,  the 
court  said :  "In  most  cases  there  is  no  difficulty  in  convicting  one 
or  more  persons  charged  jointly  and  acquitting  others  and  there 
is  no  legal  objection  to  trying  each  defendant  separately  by  leave 
granted  and  possibly  without.  Xo  one  can  be  convicted  without 
proof  of  individual  guilt."  We  cite  also:  People  v.  Plyer,  121 
Cal.  160. 
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Indictment  number  eight  clearly  states  a  public  offense  and 
clearly  contains  statement  of  acts  constituting  the  offense  in  or- 
dinary and  concise  language  and  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended. 

Respondent's  search  in  indictment  number  eight  for  some 
hole  having  fallen  flat  an  effort  is  made  to  ''build  a  mountai?! 
out  of  a  mole  hill,"  in  a  hopeless  twisting  of  the  word  "all", 
which  appears  in  negativing  the  proviso; — '*But  the  discount  of 
bills  of  exchange,  drawn  in  good  faith,  against  actually  existing 
values,  and  the  discount  of  commercial  paper,  actually  owned  by 
the  person  negotiating  the  same,  shall  not  be  considered  as  money 
borrowed."  Appellant  recognized  this  proviso  and  negatived  the 
same  after  describing  the  offense. 

Thus  it  will  be  seen  that  the  word  "all"  was  used  in  the  sense 
of  referring  to  the  whole  of  said  indebtedness  aforesaid  and  ap- 
pellant clearly  negatived  the  proviso  in  a  manner  which  could 
have  but  one  fair  meaning.  Where  we  use  the  word  "all"  in  in-, 
dictment  number  eight,  followed  by  the  words,  "of  which  said 
indebtedness  aforesaid,'  *  *  *  'Svas  not,"  it  can  have  but  one 
meaning,  that  is  to  say,  "all,"  or  **the  whole  of,"  said  indebtedness 
in  question,  "was  not"  then  and  there,  discount  of  bills  of  ex- 
change, etc.,  and  when  we  say  the  whole  of  said  indebtedness 
"was  not,"  a  certain  thing,  it  follows  as  the  night  the  day, 
that  if  the  whole  of  it  was  not  one  thing,  then  it  must  have 
been  something  else.  Webster  defines  the  word  "all"^  as  fol- 
lows: **The  whole  quantity  of,  as  substance,  duration,  extent, 
amount,  or  degree ;  the  whole  number  of,  collectively,  as 
individuals,  particulars,  or  parts;  every  as  with  kind;  any, 
used  after  a  proposition  or  verb ;  pron.  the  w^liole ;  the  whole  quan- 
tity or  amount;  total;  aggregate;  n.,  a  whole;  an  entirety;  one's 
entire  possessions,  adv.,  wholly,  entirely,  completely?' 

Section  230  of  the  Code  of  Criminal  Procedure;  People  v. 
Sponser,  i  Dak.  277;  U.  S.  v.  Beebe,  2  Dak.  303;  State  v.  La- 
Croix,  8  S.  D.,  369. 

Appellant  feels  that  this  indictment  neither  violates  Section 
221  of  the  Code  of  Criminal  Procedure  nor  Section  7  of  Article 
6  of  the  Constitution.  The  defendant  is  clearly  apprised  of  the 
nature  and  cause  of  the  accusation  against  him  and  the  objec- 
tions  made   do   not   prejudice   any    substantial    rights   of    the    de- 
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fendant.  Respondent  cannot  honestly  read  the  indictment  and 
say  it  does  not  apprise  him  of  the  nature  of  the  accusation  against 
him.  No  question  but  what  it  would  sustain  a  plea  in  bar.  It 
was  sufficiently  definite  and  certain  in  the  lower  court  to  have 
been  and  would  have  been  held  sufficient  had  the  court  not  held 
the  law  unconstitutional.  A  court  would  have  no  hesitancy  in 
passing  judgment  upon  it.  Therefore,  it  is  clearly  sufficient  under 
any  fair  rule  of  interpretation.  State  v.  Lewis,  13  S.  D.,  168; 
State  V.  Matejousky,  (S.  D.)  115  N,  W.,  909;  United  States  v. 
Simmons,  96  U.  S.,  360;  State  v.  Swenson,  (S.  D.)  99  N.  W. 
1 1 15;  State  V.  Faulk,  (S.  D.)  116  N.  W.,  p.  172;  State  v.  John- 
son, 124  N.  W.,  853;  Sections  239-240,  Code  of  Criminal  Pro- 
cedure. 

Chapter  22.2  of  Session  Laws  of  1909  not  limited  to  revision 
of  former  banking  laws. 

We  understood  respondent  in  the  lower  court  to  take  the  posi- 
tion, that  the  penal  provisions  in  the  act  were  not  germane  to  the 
subject,  because  not  expressed  in  the  title,  and  appellant  is  grati- 
fied to  learn  from  respondent's  brief  that,  '*  respondent  has  no 
quarrel  with  the  authorities  which  are  cited  by  appellant,"  but  re- 
spondent apparently  relies  upon  the  cases  of  Pierson  v.  County, 
134  N.  W.,  217  (S.  D.),  Bekker  v.  R.  R.,  132,  N.  W.,  800  (S.  D.) 
and  Kennedy  v.  Railway,  132,  N.  W.,  802,  (S.  D.)  to  sustain  the 
lower  court.  Appellant  is  said  to  have  missed  the  point  in  the 
foregoing  cases.  We  think,  in  this,  that  respondent  is  in  error. 
Those  cases  have  not,  as  appellant  views  the  rules  therein  laid 
down,  in  any  manner  changed  the  rules  contained  in  the  decis- 
ions in  State  v.  Morgan,  2  S.  D.,  32  and  in  State  v.  Bekker,  3 
S.  D.,  29.  In  f^ct,  this  court  says,  in  the  case  principally  relied 
upon  by  respondent:  "The  object  and  reason  of  this  constitution- 
al provision  hSis  been  so  fully  considered  by  this  court  in  its  for- 
mer opinions,  that  it  will  not  be  necessary  to  repeat  them  in  this 
opinion."  (Referring  to  the  Morgan  and  Bekker  cases.)  Pier- 
son  c.  County,  134  N.  W.,  217. 

Respondent  is  clearly  in  error  in  relying  on  the  three  cases 
afore  cited  as  they  contain  features  which  cause  them  to  violate  the 
constitutional  inhibition.  In  those  cases  no  strained  construction  is 
necessary  to  show  the  titles  fatally  insufficient.  But  in  the  case 
at  bar,  respondent  would  ev6n  read  into  the  plain  words  and  mean- 
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ing  of  the  title  something  which  on  the  face  of  the  very  law  it- 
self is  proved  inconsistent,  and  falls  of  its  own  weight. 

Respondent  seeks  solace  in  attempting  to  limit  the  title  of 
chapter  222  of  the  Ses'sion  Laws  of  1909  to,  "An  act  to  revise  the 
laws"  while  respondent  apparently  claims  to  be  serious  in  this  con- 
tention, yet  in  the  very  next  breath  he  charges  the  legislature  with 
violating  the  constitutional  inhibition  by  inserting  in  the  law  new- 
crimes,  which  were  not  in  exis-tence  before  the  passage  of  the  act  in 
question.  Respondent  says :  "This  act  of  1909  does  not  purport  to 
create  any  new  laws.;  it  is  in  terms  a  revision  only  of  the  old  laws 
relating  to  (i)  the' authorization  of  the  business  of  banking;  (2) 
the  organization  and  control  of  banks,  and  (3)  the  establishment 
of  a  banking  department."  This  dissection  of  the  act  by  counsel 
for  respondent  is  not  warranted  by  the  facts  or  by  the  intention 
of  the  lawmakers,  who  have  created  new  laws  under  this  act,  and 
the  best  test  of  the  intention  of  the  legislature  is  the  acts  perform- 
ed. When  new  law^  were  created  in  this  act,  the  legislat«ure  surely 
did  not  consider  the  act  one  of  revision  only.  The  title  of  the 
act  must  be  construed  as  a  whole,  considering  punctuation  and 
giving  to  its  language  its  usual,  ordinary  and  common  interpre- 
tation. 

The  word  "revise,"  also  has  a  meaning  which  respondent 
overlooks.  Webster  defines  "revise"  as  follows:  "to  review  and 
amend." 

In  the  case  of  Ellis  v.  Parsell,  (Mich.)  58  N.  W.,  840,  the 
court  in  passing  on  the  w-ord  "revise"  says:  "Tlie  very  terms 
"revise"  and  "consolidate"  imply  the  intention  to  include  in  such 
act  entire  control  over  the  subject,  and  to  exclude  all  prior  en- 
actments." 

A  law  is  revised  or  amended,  not  when  it  is  repealed,  but 
when  it  is  in  whole  or  in  part,  permitted  to  remain  and  something 
is  added  to  or  taken  from  it,  or  it  is  in  some  way  changed  or  al- 
tered to  make  it  more  complete  or  perfect,  or  to  fit  it  the  better 
to  accomplis-h  the  object  or  purpose  for  which  it  was  made,  or 
some  other  object  or  purpose.    Falconer  v.  Robinson,  46  Ala.  340. 

Respondent  has  endeavored  to  give  to  the  word  "control"  a 
special  meaning,  such  as  would  limit  the  title  of  the  act.  But 
respondent  must  not  forget  that  the  legislature  under  the  word 
* 'control"    has    passed    the    acts    in    question    and    appellant    con- 
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tends,  that  the  meaning  given  the  word  by  the  lawmakers  is  best 
seen  by  the  verv-  acts  performed  under  the  title  involved  in  the 
case  at  bar. 

If '  this  law  by  any  fair  construction  can  stand  the  test,  it 
should  be  in  all  things  sustained.  While  appellant  h  equally  as  so- 
licitous for  the  upholding  of  the  constitution  as  is  respondent,  yet 
appellant  is  equally  solicitous  to  prevent  the  use  of  the  constitution 
as  a  safeguard  to  those  who  have  flagrantly  violated  the  sections 
herein  involved.  The  whole  argument  of  respondent  in  this  case 
is  technical  and  relates  to  form,  rather  than  to  substance,  and  ap- 
pellant submits  that  the  constitution  was  never  intended  to  be  so 
construed  as  to  place  technicalities  on  a  higher  plane  than  sub- 
stantial justice. 

Btiell,  Gardner  &  Denu,  and  Martin  &  Mason,  for  Respond- 
ent, Frank  M.  Stewart. 

The  indictment  charges  more  than  one  offense.  Code  Crim. 
Proc.,  Sec.  224;  State  v.  Mattison,  (N.  D.)  100  N.  W.  1091 ;  U. 
S.  V.  Dietrich,  126  Fed.  664;  22  Cyc.  373-374. 

Indictment  number  eight  seeks  to  charge  all  the  defendants 
jointly  with  Ihe  alleged  offense  of  knowingly  permitting  or  allow- 
ing shareholders  of  the  bank  to  become  indebted  in  a  total  sum  ex- 
ceeding fifty  per  cent  of  its  capital.  It  does  not  charge  any  con- 
spiracy, nor  does  it  charge  any  concert  of  action.  The  statute  it- 
self provides  that  "any  officer,  director  or  employee  of  any  cor- 
poration transacting  a  banking  business  in  this  state  who  shall 
knowingly  permit  or  allow  shareholders  of  such  bank  to  at  any 
one  time  become  indebted  to  such  banking  corporation  in  a  total 
sum  exceeding  fifty  per  cent  .of  the  paid  up  capital  of  such  banking 
corporation,  shall  be  deemed  guilty  of  a  felony,  etc."  It  will  be 
observed  that  by  this  statute  any  officer  who  knowingly  permit.^ 
the  creation  of  such  an  indebtedness  is  guilty.  This  guilt  is  not  de- 
pendent upon  any  act  or  knowledge  on  the  part  of  any  other  of- 
ficer, but  his  guilt  or  innocence  will  be  determined  without  anv 
reference  to  the  acts  or  knowledge  of  any  other  defendant.  It  is 
not  the  knowledge  of  the  officers,  directors  or  employees  in  their 
capacity  as  a  board  of  directors  that  renders  such  officers  guiltv. 
It  is  the  knowledge  of  such  indivdual  officer  as  an  individual — 
separate  and  distinct  knowledge  of  each  one  of  the  officers,  direc- 
tors or  employees.     The  offense  does  not  arise  from  the  joint  act 
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of  the  defendants,  but  it  clearly  arises,  whether  there  be  any 
joint  permi'ssion  or  allowance  or  not.  To  render  an  officer  amen- 
able to  this  statute,  there  must  be  the  particular  act  or  omission 
of  the  individual  officer,  that  is,a  knowledge,  permission  or  allow- 
ance on  his  part,  absolutely  unaffected  by  and  regardless  of  the 
acts  or  knowledge  of  the  other  officers  or  employees.  22  Cyc,  at 
pages  373  and  374;  United  States  v.  Dietrich,  supra. 

Indictment  number  eight  does  not  state  a  public  offense  and 
does  not  contain  a  statement  of  the  acts  constituting  the  alleged 
offense  in  ordinary  and  concise  language  and  in  such  a  manner 
as  to  enable  a  person  of  common  understanding  to  know  what  is 
intended. 

The  statute  upon  which  indictment  number  eight  is  based 
provides:  "but  the  discount  of  bills  of  exchange  drawn  in  good 
faith  against  actually  existing  value  and  the  discount  of  commer- 
cial paper  actually  owned  by  the  person  negotiating  the  same 
shall  not  be  considered  as  money  borrowed."  Chap.  222,  Sec.  29, 
Laws  1909. 

In  order  that  the  indictment  might  state  an  offense,  it  was 
necessary  to  negative  this  proviso,  because  it  is  an  essential  in- 
gredient of  the  offense  sought  to  be  charged.  If  the  alleged  ex- 
cessive loans  consisted  of  the  discount  of  bills  of  exchange  or  of 
commercial  paper,  there  would,  of  course,  be  no  offense.  It  is  not 
criminal  to  permit  shareholders  to  become  indebted  in  a  sum  ex- 
ceeding fifty  per  cent  of  the  capital  under  any  and  all  circum- 
stances, but  only  under  particular  circumstances. 

It  i"S  not  necessary  under  the  statute  that  the  excessive  loans 
shall  consist  entirely  of  discounted  bills  of  exchange  and  commer- 
cial paper  in  order  that  they  may  not  fall  without  its  prohibition, 
but  if  such  loans  contain  enough  discounted  paper  to  reduce  their 
amount  below  fifty  per  cent  of  the  bank's  capital  stock,  then  they 
are  lawful,  and  the  knowing  permission  or  allowance  thereof  is 
not  criminal. 

The  indictment  does  not  state,  and  it  is  our  contention  that 
before  the  indictments  states  a  public  offense,  it  must  show  that 
either  no  part  of  the  loans  was  discount  of  bills  of  exchange  or 
of  commercial  paper,  or  that,  after  the  deduction  of  such  discounts, 
the  loans  were  still  excessive.  Under  the  theory  of  the  pleader,  it 
36_Vol.   30,   S.  D. 
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is  clear  that  the  whole  amount  of  the  loans  must  have  consisted  of 
discounted  paper,  in  order  that  they  might  be  lawful — a  theory 
clearly  untenable.    Volume  22  Cyc.  344.  -        . 

As  it  does  not  appear  from  any  allegations  in  the  indict- 
ment that  the  loans  in  question  might  not  'have  l>een  wholly  in- 
nocent ;  that  there  was  not  included  in  their  amount  a  sufficient 
quantity  of  discounted  paper  to  bring  them  within  the  proviso, 
it  seems  to  us  that  this  indictment  also  offends  against  the 
rule  requiring  certainty.  If  a  part  of  this  alleged  excessive  in- 
debtedness was  discount  of  bills  of  exchange  and  commercial 
paper,  as  is  necessarily  implied  from  the  allegations  of  the  indict- 
ment, then  we  again  inquire,  how  much  ?  We  submit  that  tief end- 
ant  is  entitled  to  be  advised. 

In  this  regard,  the  indictment  does  not  even  follow  the  words 
of  the  statute,  and  it  is  uncertain  and  does  not  state  all  the  ma- 
terial facts  and  circumstances  embraced  in  the  definition  of  the  of- 
fense. In  fact,  can  it  be  said  that  this  indictment  gives  him  any 
information  whatever  as  to  the  amount  of  the  alleged  illegal  loans? 

It  does  not  contain  a  statement  of  the  acts  constituting  the 
alleged  offense,  and  does  violence  to  Section  7,  Article  6,  of  the 
Constitutian,  and  section  221,  Code  of  Criminal  Procedure.  State 
V.  Williams,  20  S.  D.  492;  State  v.  Bouchard,  4  S.  D.  548. 

Indictment  number  four  charges  more  than  one  offense.  State 
v.  Mattison,  (N.  D.)  100  N.  W.  1091 ;  U.  S.  v.  Dietrich,  126  Fed. 
664;  Code  Crim.  Proc,  Sec.  224;  State  v.  Smith,  (N.  D.)  52  N. 
W.  320;  22  Cyc.  373-374^;  State  v.  Wells,  (Mo.)  35  S.  W.  615; 
Wallace  v.  Lincoln  Savg.  Bank,  (Tenn.)  15  S.  W.  448  (24  A.  S- 
R.  625.);  State  V.  Warner,  (Kans.)  55  Pac.  342;  U.  S.  v.  Cad- 
wallader,  59  Fed.  677. 

By  indictment  number  four,  the  respondent  with  the  other  de- 
fendants is  jointly  indicted  for  the  alleged  offense  of  receiving  de- 
posits with  knowledge  that  the  bank  was  at  the  time  insolvent.  The 
■statute  under  which  this  indictment  is  drawn  provides  "if  any 
l^anker  or  any  president,  director,  manager,  cashier  or  other  offi- 
cer or  agent,  clerk  or  employee  of  any  banker,  bank  or  banking 
^institution  doing  business  in  this  state  shall  receive  or  assent  to  the 
reception  of  any  deposit  of  money  or  other  valuable  thing  by  any 
such  banker  or  in  such  bank  or  banking  institution  *  *  *  af- 
ter he  shall  have  had  knowledge  of  the  fact  that  such  banker,  bank 
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or  banking  institution  is  insolvent,  he  shall  upon  conviction  there- 
of be  punished,*'  etc.     Sec.  45,  Chap.  222,  Laws   1909. 

What  we  have  said  in  paragraph  two  in  relation  to  indict- 
ment number  eight  is  equally  applicable  to  indictment  number 
four,  and  we  wish  here  to  urge  it  by  reference  rather  than  by 
repetition.  Clearly,  this  statute  creates  a  separate  and  distinc: 
offense  on  the  part  of  the  individual  banker,  president,  director, 
manager,  cashier  or  other  officer  or  agent,  clerk  or  employee.  It 
docs  not  describe  nor  contemplate  any  concert  of  action,  and  if  an 
offense  is  charged  against  the  defendants,  it  is  a  similar  offense 
charged  against  each  defendant,  and  not  one  offense  committed 
by  the  defendants  in  common. 

Indictment  number  four  does  not  contain  a  statement  of  the 
facts  constituting  the  alleged  offense  in  ordinary  and  concise  lan- 
guage and  is  bad  for  indefiniteness  and  uncertainty.  Sec.  7,  Art. 
6,  S.  D.  Const. ;  Code  Crim.  Proc,  Sec.  221 ;  State  v.  Burchard,  4 
S.  D.  548;  State  v.  Williams,  20  S.  D.  492;  State  v.  Shanley,  20 
S.  D.  18;  State  v.  Carlisle,  22  S.  D.  529;  State  v.  Lonne,  (N.  D.) 
107  N.  W.  524;  Batchelor  v.  U.  S.,  156  U.  S.  426;  U.  S.  v. 
Carll,  105  U.  S.  611;  22  Cyc,  340-341;  MoHne  v.  State,  (Neb.) 
93  N.  W^  228;  Haughn  v.  State,  (Ind.)  65  N.  E.  287. 

Indictment  number  four  seeks  to  charge  respondent  with  the 
crime  of  assenting  to  the  receipt  of  deposits  with  knowledge  of 
the  insolvency  of  the  Meade  County  Bank,  of  which  he  was  di- 
rector. Sec.  46  of  Chapter  222,  Session  Laws  of  1909,  provides 
that  **a  bank  shall  be  deemed  insolvent — first,  when  the  actual 
cash  market  value  of  its  assets  is  insufficient  to  pay  its  liabilities; 
second,  when  it  is  unable  to  meet  the  demands  of  its  creditors  in 
the  usual  and  customary  manner ;  third,  when  it  shall  fail  to  make 
good  its  reserve  as  required  by  law.''  Prior  to  the  enactment  of 
this  law,  this  Court  had  defined  the  term  ^'insolvency"  to  "mean  a 
present  inability  to  pay  depositors  as  banks  usually  do  and  meet 
all  liabilities  as  they  become  due  in  the  ordinary  course  of  busi- 
ness." State  V.  Stevens,  16  S.  D.  309.  This  may  be  said  to  be 
the  common  law  definition  of  insolvency  applied  to  banks.  Seven 
years  subsequent  to  the  above  decision,  however,  our  legislature 
si>ecifically  defined  what  should  be  meant  by  insolvency,  and  it  will 
be  conceded  that  the  legislative  definition  of  the  term  is  a  very 
different  one  than  that  given  by  this  Court.     It  is,  in  fact,  an  arti- 
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ficial  and  arbitrary  definition.  Notwithstanding  the  fact  that  the 
term  ''in'solvent/'  when  used  in  relation  to  this  act,  might  mean 
one  of  three  things,  it  will  be  observed  that  the  indictment  simply 
uses  the  indefinite  term  "insolvent."  Whether  the  bank  is  claim- 
ed to  have  been  insolvent  by  reason  of  the  fact  that  the  actual 
cash  value  of  its  assets  was  insufficient  to  pay  its  debts,  or  wheth- 
er It  was  unable  to  meet  the  demands  of  its  creditors  in  the  usual 
manner,  or  whether  it  had  failed  to  make  good  its  reserve  as  re- 
quired by  law,  is  not  disclosed  by  this  indictment. 

The  object  of  our  constitutional  provision  that  **In  all  criminal 
prosecutions  the  accused  shall  have  the  right  to  demand  the  na- 
ture and  cause  of  the  accusation  against  him;  to  have  a  copy 
thereof"  and  of  Section  221,  Code  Crim.  Proc,  is  well  stated 
in  State  v.   Burchard,  supra. 

This  is  clearly  a  case  where  it  is  not  sufficient  to  follow  the 
language  of  the  statute.  This  is  only  sufficient  when  the  words 
of  the  statute  fully,  directly  and  expressly,  without  any  uncer- 
tainty or  anubiguity,  set  forth  all  the  elements  necessary  to  consti- 
tute the  offense  intended  to  be  punished,  and  must  state  all  the 
material  facts  and  circumstances  embraced  in  the  definition  of  the 
oflfensc.     22  Cyc.  340-341. 

Indictments  eight  and  four  do  not  state  facts  sufficient  to  con- 
stitute a  public  oflFense  in  that  the  sections  of  the  act  of  1909  un- 
der which  the  indictments  were  drawn  are  unconstitutional. 

Upon  the  question  as  to  the  constitutionality  of  Section  30, 
Chapter  222,  Laws  of  1909,  respondent  has  no  quarrel  with  the 
authorities  which  are  cited  by  appellant.  The  general  proposition 
to  which  defendants  brief  is  almost  entirely  devoted  are  sufficient- 
ly established  by  decisions  of  this  Court,  the  latent  of  which  we 
do  not,  however,  find  in  appellant's  brief.  Pierson  v.  Company. 
134  N.  W.  217  (S.  D.)  ;  Bekker  v.  R.  R.,  132  N.  W.  800  (S.  D.)  ; 
Kennedy  v.  Railway,  132  N.  W.  802  (S.  D.). 

Indeed  it  is  upon  these  propositions  that  respondait  himself 
relies;  but  in  their  application  appellant  has  largely  missed  the 
point. 

The  act  of  1909  by  its  title  covers  but  one  stfbject,  and  that 
is  "An  act  to  revise  the  laws ;"  it  is  not,  however,  a  revision  of  all 
the  laws,  but  by  the  title  of  the  act  the  revision  is  confined  to  three 
particulars;    (i)   "the  laws  authorizing  the  business  of  banking; 
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(2)  providing   for  the   organization   and   control   of  banks;   and 

(3)  to  establish  a  banking  department  for  the  supervision  of  such 
business." 

The  former  law  "authorizing  the  business  of  banking"  and 
also  ''proving  for  the  organization  of  banks"  of  which  the  act 
of  1909  is  in  part  a  revision,  is  found  in  the  general  incorpora- 
tion act,  Compiled  Laws  of  1887,  Section  2900,  and  is  carried  for- 
ward in  the  Revised  Civil  Code  of  1903  as  Section  407. 

The  former  law  "providing  for  the  organization  and  control 
of  banks  and  to  establish  a  banking  department  for  the  supervision 
of  such  business,"  of  which  the  act  of  1909  is  also  in  part  a  re- 
vision is  found  in  Chapter  79,  Laws  of  1903  (page  81),  which 
.  was  amended  by  Chapter  73  of  Laws  of  1907  (page  yj^. 

This  former  law  of  1903  is  entitled  "An  act  to  provide  a  uni- 
form system  for  the  organization  and  control  of  banks  and  defin- 
ing the  duties  and  powers  of  the  public  examiner." 

It  was  therefore  for  the  revision  of  these  two  laws,  (viz: 
Laws  of  1887,  Section  2900,  and  Chapter  79  of  the  Laws  of  1903, 
as  amended  by  Chapter  73  of  the  Laws  of  1907),  that  the  act  of 
1909  now  in  question  was  passed. 

This  act  of  1909  does  not  purport  to  create  any  new  laws; 
it  is  in  terms  a  revision  only  of  the  old  laws  relating  to  (i)  the 
authorization  of  the  business  of  banking;  (2)  the  organization  and 
control  of  banks,  and  (3)  )the  establishment  of  a  banking  de- 
partment. 

The  new  portion  of  Section  29  of  Chapter  222,  Laws  1909, 
which  is  added  thereby  to  the  old  laws  of  1903,  and  under  which 
indictment  number  eight  is  framed,  is  therefore  unconstitutional 
because  it  is  a  revision  embodying  radically  new  legislation  which 
has  nothing  whatever  to  do  with  the  "contror*  of  banks  through 
the  state  banking  department  or  otherwise;  but  goes  fai*  beyond 
and  into  the  domain  of  the  "regulation"  of  the  banking  business. 

It  is  conceded  that  it  was  perfectly  competent  for  the  legisla- 
ture to  enact  penalties  fitted  to  effectuate  such  control,  and  as  to 
such  penalties  the  title  of  the  act  gave  notice  both  to  the  legis- 
lators and  to  the  public.  But  when  the  act  w^ent  further  and  un- 
dertook to  create  a  penal  offense  entirely  distinct  from  the  control 
of  banks  as  that  phrase  had  theretofore  been  used  both  by  the 
legislature  and   by  the   people,    it  might   as   well  have   attempted 
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in  the  same  act  to  make  it  a  crime  to  buy  post-dated  commercial 
paper. 

When  therefore  the  legislature  passed  the  act  of  1909  to  re- 
vise the  laws  *  *  *  providing  for  the  organization  and  con- 
trol of  banks  and  establishing  a  banking  department  for  the  super- 
vision of  the  banking  business,  what  w^ould  the  title  naturally  in- 
dicate to  the  legislators  and  to  the  public,  assuming  as  we  must 
Ihat  they  were  familiar  both  with  the  former  laws  an/J  with  the  re- 
stricted meaning  of  the  word  control?  It  would  indicate  that  cer- 
tain provisions  theretofore  in  existence  with  reference  to  the  con- 
duct and  supervision  of  that  business  by  the  state  were  to  be  re- 
vised, changed,  modified,  added  to;  that  appropriate  penal  pro- 
visions might  be  included.  But  it  would  not  indicate  that  new 
and  independent  crimes  were  to  be  created  entirely  separate  and 
distinct  from  any  supervision  to  be  exercised  by  the  banking  de- 
partment, and  not  in  any  manner  tending  to  effectuate  such  supei- 
vision.  The  latter  provisions  would  be  for  the  "regulation"  or 
the  "government"  of  the  banking  business,  but  would  not  be  for 
its  "control,"  as  that  word  is  commonly  used,  any  more  than  any 
other  criminal  legislation,  whether  found  in  the  banking  act  or 
the  general  penal  code,  would  be  for  the  "control"  of  such  insti- 
tutions." 

Now,  referring  to  the  offense  sought  to  be  charged  in  indict- 
ment number  four,  it  should  be  observed  that  there  is  absolutely 
nothing  in  the  laws  of  which  the  Act  of  1909  purports  to  be  a 
revision  defining  or  creating  any  such  offense.  The  only  act  re- 
ferring to  the  reception  of  deposits  by  an  insolvent  bank  was  the 
criminal  statute,  Sec.  679,  Penal  Code.  This  w^as  passed  in  1879, 
was  codified  as  a  criminal  law  by  the  compilers  of  the  Compiled 
Laws  as  Section  6850,  and  when  the  laws  were  again  revised  ^d 
codified  in  1903,  it  was  again  codified  as  a  criminal  law  and  em- 
bodied in  the  revision  of  1903  as  Section  679  of  the  Penal  Code. 
This  penal  statute  was  revised  and  ingrafted  into  the  banking 
laws  without  any  intimation  in  the  title  that  such  was  being  done. 
Again,  until  the  enactment  of  1909,  at  least  since  1902  when  the 
case  of  State  v.  Stevens  was  determined  by  'this  Court,  the  term 
"insolvent"  when  used  in  connection  with  a  charge  of  unlawful 
banking  had  a  well-defined  meaning.  Without  the  slightest  inti- 
mation in  the  title  of  the  Act  of  1909,  the  meaning  of  this  term 
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was  radically  chang^ed  and  the  term  was  given  an  artificial  and 
arbitrary  definition. 

While  many  of  the  authorities  found  in  appellant's  brief  will 
be  found  in  the  brief  of  the  attorney  general  in  State  v.  Leavitt, 
yet  there  are  omitted  from  the  present  brief  a  very  long  list  of 
authorities  which,  if  we  thought  the  question  an  open  one  in  this 
state,  we  should  be  very  glad  to  present  to  the  Court.  We  shall 
content  ourselves  by  citing  the  following,  found  in  that  very  ex- 
cellent brief:  Brooks  v.  Ilydron,  (Mich.)  42  X.  W.  1122;  Ca- 
hill  v.  Hogan,  (N.  Y.)  73  N.  E.  39;  Christmas  v.  Warfield,  (Md.) 
66  Atl.  491;  State  v.  Clark,  (Wash.)  86  Pac.  1067;  Katz  v.  Her- 
rick,  (Wash.)  86  Pac.  873;  Croxton- v.  Truesdell,  (S.  C.)  56  S. 
\\'.  45;  Leach  v.  People,  (111.)  12  N.  E.  726;  Commonwealth  v. 
Samuel,  (Pa.)  29  Atl.  909;  N.  Y.  v.  Mt.  Clair,  47  N.  J.  Equity, 
591 ;  Faulkner  v.  Doreland,  54  N.  J.  Equity,  409 ;  People  v.  Com- 
monwealth, 53  Barb.  70;  Webster  v.  Wowell,  (Fla.)  18  South- 
ern, 441;  Johnson  v.  Spicer,  107  N.  Y.  185;  N.  W.  Co.  v.  Cham- 
bers, (Mich.)  25  N.  W.  372;  People  v.  Allen,  42  N.  Y.  404. 

Accessories  before  the  fact  must  be  indicted  as  principals. 
Code  Crim.  Proc,  Sec.  240;  State  v.  Phillips,  5  S.  D.  481;  State 
V.  Hessian,  (la.)  12  N.  W.  77;  State  v.  Blevin,  (N.  Y.)  19  N. 
E.  638;  Ussellton  v.  People,  (111.)  36  N.  E.  952,  at  954;  People 
v.  VanP>ever,  (111.)  93  N.  E.  725,  at  727, 

McCOY,  P.  J.  In  this  case  defendants  were  jointly  indict- 
ed by  a  grand  jury  of  Meade  county  charged  with  the  offense  of 
allowing  and  permitting  shareholders  of  a  bank  to  become  indebt- 
ed thereto  at  one  time  in  excess  of  50  per  cent,  of  the  paid-up 
capital  stock  of  such  bank,  contrary  to  the  provisions  of  sections 
29  and  30  of  chapter  222,  Laws  of  1909,  and  which  indictment  in 
substance  was  as  follows:  "The  grand  jurors  of  the  state  of 
South  Dakota,  within  and  for  the  county  of  Meade,  Eighth  judi- 
cial circuit,  duly  and  legally  impaneled,  charged,  and  sworn  ac- 
cording to  law,  in  the  name  of  and  by  the  authority  of  the  state 
of  South  Dakota,  upon  their  oaths  present:  That  Donald  A.  Mc- 
Pherson,  Henry  O.  Anderson,  Henry  E.  Perkins-,  Charles  Francis, 
and  Frank  M.  Stewart,  late  of  said  county,  Yoemen,  on  the  I'st 
day  of  January,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  ten,  at  and  in  the  county  of  Meade,  and  state  of  South 
Dakota,  aforesaid,  within,  the  jurisdiction  of  this  ^urt,  then  and 
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there  being,  were  then  and  there  officers,  respectively,  of  the 
Meade  County  Bank  of  Sturgis,  a  banking  corporation,  duly  or- 
ganized, existing  and  authorized  to  transadt  a  banking  business 
under  and  by  virtue  of  the  laws  of  the  state  of  South  Dakota,  that 
is  to  say,  Donald  A.  McPherson  at  the  time  and  place  aforesaid 
was  then  and  there  president  and  director  of  said  bank  aforesaid, 
and  the  said  Henry  O.  Anderson  was  then  and  there  at  the  time 
and  place  aforesaid  vice  president  and  director  of  said  bank 
aforesaid,  and  the  said  Henry  E.  Perkins,  at  the  time  and  place 
aforesaid,  was  then  and  there  cashier  of  the  said  bank  aforesaid, 
and  the  said  Charles  Francis  was  then  and  there  at  the  time  and 
place  aforesaid  a  director  of  said  bank  aforesaid,  and  the  said 
Frank  M.  Stewart,  at  the  time  and  place  aforesaid,  w^s  then  and 
there  a  director  of  said  bank  aforesaid,  and  which  said  bank  afore- 
said was  then  and  there  transacting  a  banking  business  at  Stur- 
gis, in  the  said  county  and  state  aforesaid,  and  did  then  and  there 
willfully,  unlawfully,  knowingly,  and  feloniously  permit  and  allow 
Donald  A.  McPlierson,  S^amue  G.  Sheffield,  Henry  E.  Perkins, 
Frank  M.  Stewart,  and  Samuel  G.  Sheffield  and  Frank  M.  Stew- 
art, co-partners  as  Sheffield  &  Stewart,  who  were  then  and  there 
shareholders  of  and  in  the  Meade  County  Bank  of  Sturgis,  a  bank- 
ing corporation,  as  aforesaid,  to  at  one  time,  that  is  to  say, 
on  Saturday,  the  ist  day  of  January,  A.  D.  1910,  to  become  in- 
debted to  the  Meade  County  Bank  of  Sturgis,  a  banking  corpora- 
tion, as  aforesaid,  in  the  sum  of  fifty  thousand  and  eight  hundred 
forty-nine  and  50-100  ($50,849.50)  dollars  in  the  manner  follow- 
ing: That  is  to  say,  that  in  the  county  and  state  aforesaid, 
at  the  time  and  place  aforesaid,  the  said  Donald  A.  McPher- 
son was  then  and  there  permitted  and  allowed  to  become  indebted 
to  the  said  bank  aforesaid  in  the  sum  of  five  thousand,  nine  hun- 
dred forty-nine  and  50-100  ($5,949.50)  dollars,  and  the  said 
Samuel  G.  Sheffield,  at  the  time  and  place  aforesaid,  was  then 
and  there  permitted  and  allowed  to  become  indebted  to  the  said 
bank  aforesaid,  in  the  sum  of  ten  thousand,  seven  hundred  ($10,- 
700)  dollars,  and  the  said  Henry  E.  Perkins,  at  the  time  and 
place  aforesaid,  was  then  and  there  permitted  and  allowed  to  be- 
come indebted  to  the  bank  aforesaid  in  the  sum  of  twelve  hundred 
($1,200)  dollars,  and  the  said  Frank  M.  Ste\\rart,  at  the  time  and 
place   aforesaid,   was    then   and    there   permitted    and   allowed   to 
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become  indebted  to  the  said  bank  aforesaid  in  the  sum  of  fifteen 
thousand,  five  hundred  ($15,500)  dollars,  and  the  said  Frank 
M.  Stewart  and  the  said  Samuel  G.  Sheffield,  copartners  as  Shef- 
field &  Stewart,  were  then  and  there  permitted  and  allowed  at 
the  time  and  place  aforesaid  to  become  indebted  to  the  said  bank 
aforesaid  in  the  sum  of  five  thousand  ($5,000)  dollars,  all  of  which 
sums  aforesaid,  were,  as  aforesaid,  permitted  and  allowed  to  be 
borrowed  by  the  said  officers  aforesaid,  then  and  there  at  the  time 
and  place  aforesaid,  'being  a  total  sum  exceeding  fifty  (50)  per 
cent,  of  the  paid-up  capital  of  the  Meade  County  Bank  of  Sturgis, 
a  banking  corporation,  as  aforesaid,  which  said  bank  aforesaid 
then  and  there  at  the  time  of  said  indebtedness  aforesaid  then  and 
there  had  a  paid-up  capital  of  fifty  thousand  ($50,000)  dollars,  all 
of  which  said  indebtedness  aforesaid  was  not  then  and  there  dis- 
count of  bills  of  exchange  drawn  in  good  faith  against  actually 
existing  values,  and  was  not  then  and  there  the  discount  of  com- 
mercial paper  actually  ow^ned  by  the  shareholders  aforesaid,  and 
said  shareholders  were  not  then  and  there  negotiating  the  same, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  South 
Dakota."  To  which  indictment  the  defendant  Frank  M.  Stewart 
interposed  a  separate  demurrer  upon,  the  following  grounds  :  "  ( ^ ) 
That  said  indictment  does  not  substantially  conform  to  the  re- 
quirements of  the  Code  of  Criminal  Procedure  for  the  state  of 
South  Dakota,  in  that  it  does  not  contain  a  statement  of  the  facts 
constituting  the  alleged  offense  in  ordinary  and  concise  =  language, 
and  in  such  manner  as  to  enaMe  a  person  of  common  understand- 
ing to  know  what  is  intended.  The  said  indictment  is  not  direct 
and  certain  as  to  the  offense  charged,  nor  the  particular  circum- 
stances of  the  offense  charged,  though  the  particular  circumstances 
thereof  are  necessary  to  constitute  a  complete  offense,  and  said 
indictment  is  indirect  and  incomplete  in  such  regard.  (2)  That 
more  than  one  offense  is  charged  in  said  indictment.  (3)  That 
the  facts  stated  in  said  indictment  do  not  constitute  a  public  of- 
fense." The  court  sustained  the  demurrer,  and,  omitting  recitals, 
caused  to  be  entered  the  following  order  and  final  judgment :  "It 
is  ordered  and  adjudged  that  said  demurrer  be  and  the  same 
hereby  is  sustained,  and  it  is  ordered  that  said  defendant  be  and 
hereby,  is  dismissed  and  discharged  of  the  said  indictment."     To 
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the  said  ruling  of  the  court  and  the  entry  of  judgment  sustaining 
said  demurrer  the  state  duly  excepted,  and  now,  on  appeal,  speci- 
fies, and  urges  such  ruling  and  judgment  as  error. 

It  is  asserted  by  appellant  in  the  brief  that  the  trial  court 
sustained  the  said  demurrer  on  the  sole  ground  that  chapter  222, 
Laws  of  1909,  is  unconstitutional  and  void,  and  in  conflict  with 
section  21,  art.  3,  State  Constitution.  We  are  of  the  opinion  tha: 
the  record  does  not  show  upon  what  grounds  the  demurrer  was 
sustained.  We  are  also  of  the  opinion  that  none  of  the  grounds  ot 
demurrer  to  said  indictment  are  w^ell  taken;  but  that  said  indict- 
ment sufficiently  charges  a  public  offense  under  sections  29  and  30 
of  said  chapter  222, 

[i]  It  is  the  contention  of  respondent  that  the  title  of  the 
legislative  act  (chapter  222,  Laws  of  1909)  is  in  conflict  with 
section  21,  art.  3,  State  Constitution,  in  that  such  title  is  not 
sufficiently  broad  in  its  terms  to  cover  or  include  the  provisions 
of  sections  29  and  30  of  said  act.  Section  21,  art.  3,  provides  that 
wo  law  shall  embrace  more  than  one  subject,  which  shall  be  ex- 
pr-essed  in  its  title.  The  specific  contention  is  that  the  subject  of 
criminal  enactment  in  relation  to  the  banking  business  is  not  in- 
cluded within  the  title  of  said  act.  The  title  of  chapter  222  is  as 
follows :  "An  act  to  revise  the  laws  authorizing  the  business  of 
banking,  provide  for  the  organization  and  control  of  banks,  and 
to  establish  a  banking  department  for  the  supervision  of  such 
business."  It  is  conceded  by  respondent  that  if  the  title  to  this 
act  had  been  general,  such  as  ''an  act  to  regulate  the  business  of 
banking,"  it  would  have  been  sufficient  to  carry  the  penal  pro- 
visions of  said  sections,  but,  inasmuch  as  the  title  is  specific  in 
its  nature,  it  is  contended  that  it  will  not  carry  such  penal  pro- 
vsions,  that  it  was  not  the  legislative  intent,  as  indicated  by  said 
title,  to  create  any  new  penal  offenses,  but  only  to  revise  the  old 
laws  already  then  existing  relating  to  the  authorization  of  the 
banking  business,  and  to  control  and  supervise  banks  so  authorized 
by  means  of  a  banking  department,  and  not  by  means  of  penal 
enactments.  The  first  clause  of  the  title  in  question,  "to  revise 
the  laws  authorizing  the  business  of  banking,"  clearly  relates  to 
the  old  laws  already  existing  prior  to  such  enactment ;  but  the 
second  clause,  "provide  for  the  organization  and  control  of  banks," 
clearly  indicates  new  legislation  on  the  subject  of  banking.     This 
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second  clause  of  the  title  is  very  general,  and  has  broad  scope, 
and  is  not  qualified  in  any  particular.  There  is  no  qualification  of 
the  scope  of  the  second  clause  by  the  wording  or  substance  of 
either  the  first  or  third  clauses  of  the  title.  The  term,  "control 
of  banks,"  could  reasonably  mean  nothing  other  than  the  control 
of  the  banking  business.  The  control  of  banks  is  nothing  more 
or  less  than  control  of  the  banking  business.  The  sole  and  only 
subject  embraced  in  the  said  act  is  the  "business  of  banking,"  and 
which  provides  for  the  organization,  control,  and  supervision  of 
banks,  and  which  subject  is  clearly  expressed  in  the  title  with  more 
particularity  than  was  really  necessary,  as  to  organize,  to  control, 
and  to  supervise  are  only  subdivisions  and  component  parts  of  the 
one  general  subject  of  banking  business.  "To  regulate"  and  "to 
control"  in  the  'sense  in  which  the  term  "to  control"  is  used  in  the 
title  of  the  act  in  question  are  synonymous  or  interchangeable 
terms.  34  Cyc.  1029;  9  Cyc.  811;  Bryne  v.  Drain,  127  Cal.  663, 
60  Pac.  433;  2  Words  &  Phrases,  1549;  7  Words  &  Phrases, 
6041;  Webster's  Dictionary  (1911  Ed.).  ''To  control,"  as  de- 
fined in  the  foregoing  authorities,  means  to  check  or  restrain.  To 
control  a  business  does  not  necessarily  imply  that  such  business 
is  unlawful,  but  that  in  some  particulars  it  should  be  checked  or 
restrained  within  specified  limits.  What  better  method  of  con- 
trolling— that  is,  checking  and  restraining  loans  made  unlawfully 
to  officers  and  shareholders  of  banks — for  the  protection  of  de- 
positors could  be  made  than  by  prohibiting  such  loans  by  penal 
enactment?  We  are  of  the  opinion  that  the  provisions  of  said 
sections  are  very  appropriate  and  clearly  within  the  scope  and 
meaning  of  that  part  of  the  title  of  said  act  to  "provide  for  the  , 
organization  and  control  of  banks."  The  title  of  an  act  fairly 
expressing  the  general  subject  covers  provisions  thereof  for  all 
proper  means  and  instrumentalities  which  may  or  will  facilitate  the 
accomplishment  or  enforcement  of  the  purpose  expressed,  such, 
for  instance,  a^  a  provision  prohibiting  violations  of  the  act,  or 
prescribing  a  penalty  or  other  punishment  for  such  violation.  26 
Am.  &  Eng.  Ency.  588;  State  v.  Morgan,  2  S.  D.  32,  48  N.  W. 
314;  State  V.  Becker,  3  S.  D.  29,  51  X.  W.  1018;  Morrow  v. 
Wipf,  22  S.  D.  146,  115  N.  W.  1121 ;  State  v.  Children's  Home. 
10  N.  D.  493,  88  X.  W.  273. 
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[2]  It  is  also  contended  by  respondent  that  the  indictment  ii 
bad  for  duplicity,  in  that  more  than  one  offense  is  charged  therein. 
It  will  be  observed  that  it  is  alleged  that  the  defendants  Mc- 
Pherson,  Anderson,  Perkins,  Francis,  and  Stewart  are  directors 
of  the  Meade  County  Bank  of  Sturgis,  a  banking  corporation,  and 
that  said  defendants  did  willfully,  unlawfully,  kno>i\'ingly,  and 
feloniously  permit  and  allow  the  said  McPherson,  Perkins,  Stew- 
art, and  one  Sheffield  and  Sheffield  &  Stewart,  shareholders  of  said 
bank,  to  at  one  time — that  is  to  say,  on  Saturday,  the  ist  day  of 
January,  1910 — to  become  indebted  to  said  bank  in  the  sum  of 
$50,849.50  in  the  manner  following:  Said  McPherson  became  so 
indebted  in  the  sum  of  $5,949.50;  said  Sheffield  in  the  sum  of 
$10,700;  said  Perkins  in  the  sum  of  $1,200;  said  Stewart  in  the 
sum  of  $15,500;  and  said  Sheffield  &  Stewart  in  the  sum  of 
$5,000;  and,  being  a  total  sum  in  excess  of  50  per  cent,  of  the 
paid-up  capital  of  said  bank,  the  paid-up  capital  of  said  bank  then 
being  $50,000.  If  the  allegation  had  heen  that  said  loans  were 
made  at  different  times,  then  there  would  be  some  force  in  re- 
spondent's contention,  as  all  loans  made  for  amount  under  the 
prohibited  per  cent,  would  not  constitute  an  offense,  and  each 
separate  loan  might  then  stand  on  its  own  particular  circumstances ; 
but,  when  the  allegation  is  that  the  whole  amount  so  taken  out 
by  these  defendants  was  at  one  time,  it  necessarily  follows  that 
they  were  all  present  at  one  and  the  same  time,  and  that  it  was 
in  fact  one  joint  transaction.  It  is  not  necessary  to  charge  and 
expressly  allege  an  act  to  be  the  joint  act  of  a  number  of  de- 
fendants joined  in  one  indictment,  or  to  allege  that  they  acted 
in  concert  by  the  use  of  the  words  "joint"  and  ''concerted"  where 
the  facts  and  circumstances  alleged  necessarily  show  the  act  to 
have  been  the  joint  act  of  all  the  defendants.  State  v.  Lehman, 
182  Mo.  424,  81  S.  W.  1 1 18,  66  L.  R.  A.  490,  103  Am.  St.  Rep. 
670;  Loggins  V.  State,  32  Tex.  Cr.  R.  358,  24  S.  W.  408;  Rich- 
ards V.  State,  ^G  Miss.  268,  24  S.  \V.  536;  Plain  v.  State,  60  Ga. 
284;  State  V.  Johnson,  37  Minn.  493,  35  N.  W.  373;  Whorton, 
Crim.  PI.  &  Pr. ;  10  Ency.  Pi.  &  Pr.  554 ;  22  Cyc.  358-383.  If 
these  defendants,  as  alleged  in  the  indictment,  at  one  time  on 
Saturday,  January  i,  1910,  wrongfully  permitted  said  loan  to  be 
made  to  shareholders,  mostly  themselves,  in  excess  of  50  per  cent. 
of  the  capital  stock  of  said  bank,  it  necessarily  follow^s  as  a  logical 
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sequence  that  it  was  the  one  joint  act  and  transaction  of  all  and 
all  acted  together;  in  other  words,  they  permitted  one  another  as 
officers  and  shareholders  of  said  bank  to  at  one  time  by  means  of 
said  loans  to  abstract  from  said  bank  a  sum  in  excess  of  the  entire 
capital  stock  of  said  bank.  Under  these  circumstances,  each  and 
every  one  could  not  help  but  know  what  each  and  every  one  did, 
and  the  wrongful  act  of  each  was  the  wrongful  act  of  all,  and  the 
wrongful  act  of  all  was  the  wrongful  act  of  each.  It  was  an 
inseparable  transaction,  and  such  that  it  made  all  principal  par- 
ticipators in  permitting  the  loan  in  excess  of  the  prohibited  per- 
centage. Section  30  of  said  chapter  222  provides  as  follows :  "Any 
officer,  director  or  employee  of  any  corporation  transacting  a  bank- 
ing business  in  this  state,  who  shall  knowingly  permit  or  allow 
shareholders  of  such  bank  to  at  any  one  time  become  indebted  to 
such  corporation  in  a  total  sum  exceeding  fifty  per  cent,  of  the 
paid-up  capital  of  such  banking  corporation,  as  covered  by  sec- 
tion 29,  shall  be  deemed  guilty  of  a  felony.    *    *    **' 

[3f  4]  We  are  of  the  opinion  that  the  indictment  states  a  pub- 
lic offense  under  said  section  29  and  30,  and  that  the  said  indict- 
ment substantially  conforms  to  the  requirements  of  the  Code  of 
Criminal  Procedure,  in  that  it  contains  a  statement  of  the  acts 
constituting  said  offense  substantially  in  the  language  of  the  stat- 
ute, and  which  is  in  such  ordinary  and  concise  language  as  to  en- 
able a  person  of  common  understanding  to  know  what  is  intended 
thereby. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded  to  the  circuit  court  for  further  proceedings  in 
accordance  with  this  decision. 

CORSON,  J.,  dissents. 


STATE    OF    SOUTH    DAKOTA    ex    rel.    COATSWORTH, 

Respondent,   v.   OLSON,   Appellant. 

(139  N.  W.  336.) 

Schools — School   Districts— Creation   of»  New   Districts — ^Boundaries — 
Division  of  Existing  Districts. 

Laws  1907,  eh.  135,  Sec.  70,  provides  that  when  a  majority  of 
the  qualified  electors  of  a  civil  township  having  school  dia- 
tricts  smaller  than  a  civil  towz  ship  petition  therefor,  the  county 
commissioners  and  superintendent  of  schools  shall  declare  that 
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the  districts  shall  comprise  a  s:hool  township  district.  Sec. 
73  provides  that  when  school  district  boundary  lines  have  been 
established  they  may  be  changed  by  the  commissioners  and 
school  superintendent  on  a  petition  signed  by  ten  legal  voters 
residing  in  the  districts  to  be  affected,  provided,  that  when  it 
is  sought  to  form  a  new  district  from  parts  of  two  or  more 
counties,  the  commissioners  shall  act  through  a  joint  commis> 
sion,  etc.  Held,  that  boards  of  county  commissioners  and 
county  superintendents  have  no  authority  under  Se2.  73,  to 
create  a  new  school  district  by  division  of  an  existing  dis- 
trict, or  by  changes  in  boundary  lines;  such  section  being  in- 
tended only  to  authorize  readjustment  of  boundaries  of  existing 
districts. 

(Opinion  filed  January  6,  1913.) 

Appeal  from  Circuit  Court,  Gregory  County.  Hon.  R.  B. 
Tripp,  Judge. 

Certiorari  by  the  State,  on  the  relation  of  Robert  Coatsworth, 
against  T.  R.  Olson  and  others,  to  review  action  of  county  com- 
missioners and  county  superintendent  in  dividing  a  school  dis- 
trict and  creating  a  new, one  on  different  lines  than  those  prayed 
for  in  the  petition.  From  a  decree  in  favor  of  relator,  defend- 
ants appeal.     Affirmed. 

P.  J.  Donahue,  and  W,  /.  Hooper,  for  Appellants. 

Jones  school  district  is  a  regular  organized  school  district 
within  Gregory  county,  South  Dakota,  and  its  limits  comprise  one 
congressional  township.  On  September  7,  1910,  there  was  filed 
with  the  county  auditor  a  petition  to  change  the  boundary  lines 
of  the  said  school  district  and  to  form  a  new  school  district  out 
of  'sections  fifteen  to  twenty-two  inclusive. 

Notice  was  given  to  the  district  board  and  on  September  12, 
1910,  the  county  commissioners  together  with  the  county  super- 
intendent of  schools  of  said  county  acted  upon  said  petition  and 
allow^ed  the  same  in  part,  creating  a  new  school  district  out  of  the 
south-west  quarter  of  section  15,  and  section  16,  17,  18,  19,  20  and 
21. 

We  cannot  agree  with  the  plaintiffs'  attorneys  that  the 
petition  must  be  accepted  in  whole  or  rejected  in  whole.  The 
statute  under  which  the  board  acted,  is  section  73  of  chapter  135 
of  the  laws  of  1907. 

It  will  be  noticed  that  the  commissioners  and  county  superin- 
tendent of  schools  are  vested  with  a  discretion.    They  may  change 
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the  boundaries,  "If  in  the  judgment  of  the  commissioners  and  su- 
perintendent such  change  is  for  the  best  interest  of  the  patrons  of 
the  'Schools."  A  construction  of  this  statute  which  would  compel 
this  board,  if  in  their  judgment  the  petition  should  be  allowed  in 
part,  to  reject  the  whole  petition  simply  because  more  was  included 
in  the  prayer  than  in  their  judgment  ought  to  be  allowed,  would  be 
extremely  narrow.  The  remonstrators  do  not  live  in  the  new  dis- 
trict. They  cannot  complain  because  the  board  has  seen  fit  to 
grant  less  than  was  asked  for.  They  have  not  been  injured  by 
the  action  of  the  board  in  granting  less,  but  have  rather  been 
benefited. 

It  has  been  held  that  when  jurisdiction  has  been  shown,  all 
subsequent  proceedings  will  be  liberally  construed  and  a  substan- 
tial compliance  with  the  statute  will  be  sufficient.  Neis  v.  Franzen, 
i8  Wis.,  537;  Kennebunk  Toll  Bridge,  petitioners,  2  Fairf.  263; 
Merrill  v.  County  Commissioners  of  Berkshire,  11  Pick.  269;  By 
St.  1835,  c.  168,  i;  Com.  v.  West  Boston  Bridge,  13  Pick.  197; 
Merril  v.  County  Commissioners  of  Berkshire,  11  Pick.  275; 
Ruthland  v.  County  Commissioners  of  Worcester,  20,  Pick.  85 ; 
St.  1839.  c-  367  J  Inhabitants  of  Vassalborough,  19  Maine  33  338. 

The  plaintiff  concedes  that  under  this  section  73,  the  com- 
missioners and  superintendent  may  create  a  new  district  out  of 
two  or  more  districts,  but  that  it  does  not  apply  to  a  single  dis- 
trict it  was  necessary  to  proceed  under  section  69  of  this  chapter. 
The  plaintiff's  contention  is  based  on  the  use  of  the  word  "dis- 
tricts** in  the  sections  under  consideration.  It  will  be  noticed  that 
the  word  is  used  in  the  plural.  It  is  a  rule  of  construction  adopt- 
ed as  a  statute  in  this  state,  that,  words  used  in  the  singular  num- 
ber include  the  plural,  and  the  plural  the  singular,  except  where  a 
contrary  intention  plainly  appears."  Section  2468  Civil  Code. 

Unless,  therefore,  this  court  can  plainly  see  that  it  was  the 
intention  of  the  legislature  to  limit  the  application  of  this  section 
to  two  or  more  districts,  under  authority  of  School  district  num- 
ber 74  vs.  Board  of  County  Commissioners  of  Lincoln  County  et 
al,  9  S.  D.*29i,  the  court  must  overrule  this  objection. 

The  educational  law  of  this  state  practically  as  it  now  exists, 
was  adopted  in  1891,  being  chapter  56  of  the  laws  of  that  year. 
Sub-chapter  3  of  said  chapter  56,  contains  in  substance  the  two 
sections  which  must  be  considered  in  this  case,  and  which  have 
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been  above  cited.  Section  3  of  sub-chapter  3  found  on  page  127 
provides  two  methods  for  the  division  of  township  districts.  This 
section  provides  two  means  for  making  such  division;  one  is  by 
the  county  commissioners  and  county  superintendent  of  schools 
and  the  other  is  by  a  vote  of  the  people  of  the  district.  The  alter- 
native is  substantially  the  same  as  section  69  of  the  laws  of  1907. 
Following  this  section  3  is  sub-division  6,  which  is  in  all  respects 
the  same  as  secton  73  under  consideration,  with  the  exception  that 
the  word  "districts,"  is  used  in  the  singular,  instead  of  in  the  plu- 
ral, and  this  law  provides  for  a  petition  to  be  signed  by  a  major- 
ity of  the  voters  residing  in  the  district. 

This  law  therefore,  provides  three  ways  for  the  creation  of 
new  school  districts. 

1.  Under  sub-section  i,  2,  and  3,  of  sub-chapter  3  of  this 
chapter  56,  by  the  county  commissioners  and  county  superintend- 
ent. 

2.  By  a  vote  of  the  people  as  provided  in  the  alternative 
and  which  is  found  under  the  same  section. 

3.  By  change  of  the  boundary  lines.  It  will  hardly  be  con- 
tended that  a  new  district  could  not  be  created  under  this  sec- 
tion whether  formed  out  of  a  single  district  or  two  or  more  dis- 
tricts. 

The  statute  expressly  uses  the  word  * 'district"  in  the  singu- 
lar. It  would  be  just  as  consistent  to  hol,d  that  because  this  stat- 
uate  used  the  word  district  in  the  singular,  that  it  could  not  ap- 
ply to  the  creation  of  a  new  district  out  of  two  or  more  districts 
as  to  hold  in  the  case  at  bar,  that  -because  the  statute  used  the 
word  "districts"  it  does  not  apply  to  a  single  district. 

This  educational  law  was  amended  by  chapter  78  of  the 
laws  of  1893,  being  chapter  78  of  the  laws  of  that  year.  Under 
sub-chapter  3  of  this  chapter  may  be  found  the  provisions  of  the 
divisions  of  township  districts.  Section  3  of  this  sub-chapter  pro- 
vides for  the  division  of  a  township.  The  division  by  the  county 
commissioners  and  the  superintendent  of  schools  is  abolished,  leav- 
ing the  division  by  an  election  substantially  the  same  as  it  exist- 
ed under  the  laws  of  1891,  Section  6  of  this  sub-chapter,  relating 
to  the  change  of  boundary  lines  is  substantially  the  same  as  sec- 
tion 6  of  the  same  sub-chapter  as  found  in  the  laws  of  1891.  The 
change   being   that    instead    of    the   word,  "district,"    is    used    the 
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word  "district  or  districts/'  and  the  petition  instead  of  being  re- 
quired to  be  signed  by  a  majority  of  the  voters  of  the  district  is 
to  be  signed  by  ten  voters  of  the  district.  / 

Under  the  provision  of  this  section  it  was  expressly  held  in 
School  District  Number  74  v.  Board  of  County  Commissioners 
that  the  superintendent  of  schools  and  the  county  commissioners 
had  authority  to  create  a  new  district  and  it  could  be  created  out 
of  a  single  district  or  two  or  more  districts.  Laws  1893,  pp.  112- 
115.  These  provisions,  construed  together,  indicate  an  intention 
to  clothe  the  commissioners  and  superintendent  with  the  authority 
to  create  new  districts.  It  is  reasonable  to  suppose  such  was  the 
intention.  Otherwise  new  districts  cannot  be  created,  however  im- 
peratively they  may  be  demanded  by  the  changes  of  population  in 
new  and  rapidly  growing  counties.  The  board  and  superintendent 
may  act  upon  a  petition  signed  by  ten  legal  voters  residing  in  the 
district  or  districts  to  be  affected.  This  contemplates  a  change  of 
boundaries  which  affect  only  one  district.  To  change  district 
boundaries  without  affecting  more  than  one  district  is  impossible 
without  creating  a  new  district  in  the  one  thus  affected. 

The  educational  law  was  again  amended  by  the  laws  of  1897, 
being  chapter  57  of  that  year.  Under  this  chapter  the  legislature 
adopted  an  entirely  new  and  complete  educational  code.  Under 
sub-chapter  3  we  again  find  the  provisions  for  sub-dividing  dis- 
tricts and  changing  boundary  lines.  Section  6  is  substantially  the 
'same  as  the  section  under  consideration,  and  as  found  in  the  laws 
of  1891  and  1893.  Under  this  sub-division,  the  word  "district"  is 
used  in  the  singular  instead  of  the  words  district  or  districts.  We 
have  at  this  time  then,  two  methods  of  dividing  a  township  dis- 
trict ;  one  by  tke  election  as  provided  by  section  3  of  this  sub- 
chapter and  another  by  the  creation  of  a  new  district  by  the  super- 
intendent of  schools  and  board  of  county  commissioners  upon  peti- 
tion by  changing  boundary.  These  remedies  existed  at  the  same 
time. 

The  next  amendment  to  this  section  is  found  in  chapter  113 
of  the  laws  of  1901,  when  the  legislature  again  adopted  a  com- 
plete educational  code.  We  find  that  the  methods  of  this  sub- 
division districts  and  creating  new  districts  is  included  in  sub- 
chapter 3  of  this  chapter.  Section  3  of  this  sub-chapter  provides 
37— Vol.   30,   S.   D. 


Digitized  by  VjOOQIC 


578  STATE  ex.  rel.  COATS  WORTH  v.  OLSON.         [30  S.   D. 

for  the  division  of  school  districts.  State  ex  rel  Koontz  v.  Brown; 
125  N.  W.  294;  This  method  is  not  limited  to  township  districts 
but  applies  to  any  other  dis.trict.  Sub-division  6  relates  to  the 
change  of  boundaries  and  is  substantially  the  same,  as  the  same 
law  i'S  found  in  1891,  and  1897.  Under  this  section  the  word 
"district"  is  used  in  the  plural.  These  sections  3  and  6  of  this  sub- 
division were  re-adopted  under  the  laws  of  1907,  as  sections  69 
and   73   respectively  of   that  chapter. 

It  will  be  noticed  from  a  review  of  the  various  acts  to  which  I 
have  called  the  Court's  attention  that  the  words  "district"  and 
"districts"  are  used  indiscriminately.  That  in  every  case  it  was 
clearly  the  intention  of  the  legislature  that  the  singular  included 
the  plural  and  the  plural  singular.  Why  'should  it  be  so  limited 
under  the  constructions  of  this  section  6  of  sub-chapter  3  of  the 
laws  of  1901  ?  Under  all  of  the  laws  in  force  before  that  time, 
two  methods  were  given  for  dividing  a  single  township  district. 
One  by  a  vote  of  the  people  and  the  other  by  the  commissioners 
and  superintendent  of  schools  upon  petition.  The  amendment  of 
1901,  clearly  did  not  change  these  remedies  but  simply  applied 
both,  to  other  districts  as  well  as  township  districts. 

•'Intent  is  the  spirit  which  gives  life  to  a  legislative  enact- 
ment. In  construing  statutes  the  proper  course  is  to  start  out  and 
follow  the  true  intent  of  the  legislature  and  to  adopt  that  sense 
which  harmonizes  best  with  the  context  and  promotes  in  the  fullest' 
manner  the  apparent  policy  and  objects  of  the  legislature." 

•  (Section    Edition)     Lewis'    Sutherland    Statutory    Construc- 
tion, Volume  2,  Sections  363. 

William  McDonnell,  and  French  &  Onis,  for  Respondent. 

The  first  question  is :  Have  the  county  commissioners  and 
county  superintendent  of  schools  the  legal  right  to  create  a  new 
district  bounding  it  by  lines  different  from  those  petitioned  for? 

We  do  not  need  to  contend  that  the  authorities  cited  in  appel- 
lants' brief  on  this  branch  of  the  case  do  not  correctly  state  the 
law  as  applied  to  the  facts  involved  in  the  cases  wherein  the  de- 
cisions were  rendered.  We  do  contend  that  they  have  no  appli- 
cation to  the  facts  of  the  case  now  under  consideration. 

The  second  question  relates  to  the  authority  or  jurisdiction 
of  the  county  commissioners  and  county  superintendent  of  schools 
to  create  a  new  district  out  of  a  portion  of  the  territory  of  a  sin- 
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gle  school*  district  previously  existing.     This  is  the  principle  ques- 
tion in  the  case.    It  is  one  which  we  think  is  decisive. 

We  are  familiar  with,  and  of  course,  recognize  the  statutory- 
rule  that  "words  used  in  the  singular  number  include  the  plural, 
and  the  plural  the  singular,  _except  where  a  contrary  intention, 
plainly  appears."     Section  2468  Revised  Civil  Code. 

The  sections  of  the  statute  to  be  construed  in  deciding  this 
case  are  those  numbered  69  and  73  of  chapter  135  of  the  session 
laws  of  1907,  found  on  pages  229  and  230,  of  that  volume.  We 
contend  that  the  word  "districts"  as  used  in  section  73  of  said 
chapter  when  read  and  construed  with  section  69  of  the  same 
chapter,  does  not  mean  "district."  In  other  words,  in  that  case, 
it  plainly  appears  that  the  plural  number  does  not  include  the  sin- 
gular. We  contend  that  under  the  school  law  now  existing.  Chap- 
ter 135,  of  the  session  laws  of  1907,  the  county  commissioners  and 
county  superintendent  of  schools  have  no  authority  to  divide  one 
single  district.  When  a  single  district  is  to  be  divided  into  two 
or  more  dstricts,  it  can  be  done  only  in  pursuance  of  a  vote  of  the 
electors  of  the  district. 

The  county  commissioners  and  county  superintendent  of  schools 
have  power  under  the  law  to  create  a  new  district  out  of  parts  of 
the  territory  of  two  or  more  existing  districts,  but  have  no  power 
to  create  a  new  district  by  simply  dividing  a  previously  existing 
school  district. 

A  method  of  dividing  township  school  districts  was  provided 
for  by  section  3,  of  'sub-chapter  3,  page  113,  Session  Laws  of  1893, 
which    reads   as   follows : 

"In   any   county   containing   township   districts    such    districts 

may  be  sub-divided  as  follows:  Upoo  receipt  of  a  petition  signed 

by  at  least  one-third   of   the  qualified   electors   of  any   township 

district,  it  shall  be  the  duty  of  the  district  clerk  to  post  a  notice 

on  the  door  of  each  school  house  in  said  school  district,  calling 

an  election  for  the  purpose  of  dividing  said  township  district  into 

new  districts  of  one  school  each.     The  election  shall  be  held     * 
*     *     *      " 

This  is  the  only  section  found  in  the  school  law  of  1893  pro- 
viding for  an  election  in  any  school  district  for  the  purpose  of  di- 
viding the  district,  and  it  will  be  seen  that  this  section  only  ap- 
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pies  to  dividing  township  districts  into  several  new  districts.      It 
is  not  at  all  similar  to  section  69,  laws  of  1907,  (page  229.) 

In  section  6  of  the  same  sub-chapter  found  on  page  114  of  the 
session  laws  of  1893,  the  use  of  the  words  "district  or  districts" 
was  not  accidental.  It  shows  the  legislative  intent  that  the  sec- 
tion should  apply  to  one  single  district  or  to  two  or  more  districts. 
It  will  be  noticed  that  the  petition  which  was  under  consideration 
in  the  case  of  School  District  Number  74  v.  Board  of  Commis- 
sioners of  Lincoln  County,  did  not  ask  for  the  division  of  a  school 
township  into  school  districts  but  ask  for  the  creation  of  a  new- 
district  out  of  parts  of  the  territory  of  three  separate  school  dis- 
tricts. 

It  is  entirely  clear  that  section  3,  page  113,  Session  Laws  of 
1893,  did  not  cover  such  a  case,  and  it  is  equally  clear  that  if 
the  county  commissioners  and  county  superintendent  of  schools  did 
not,  under  section  6,  page  114,  laws  of  1893,  have  authority  to 
create  a  new  district  by  dividing  one  single  district  previously  ex- 
isting, that  no  legal  method  was  provided  by  the  school  la>v  of 
1893,  for  making  such  division  and  creating  a  new  school  district 
out  of  a  part  of  the  territory  of  a  single  school  district  previously 
existing. 

Section  69,  p.  229,  Session  Laws  of  1907,  which  was  in 
force  when  the  petition  in  the  proceeding  at  bar  was  filed  with 
the  county  auditor,  provides:  "In  any  county,  school  districts  may 
be  divided  as  follows:  Upon  receipt  of  a  petition  signed  by  at 
least  one-third  of  the  qualified  electors  of  any  district,  it  shall  be 
the  duty  of  the  district  clerk  to  post  a  notice  on  the  door  of  each 
school  house  in  said  district,  calling  an  election  for  the  purp>ose 
of    dividing    said    district    into    new    districts. 

It  wU  be  noticed  that  this  section  applies  to  any  school  dis- 
trict in  any  county.  It  is  not  limited  to  township  districts.  There- 
fore, the  law  to-day  is  not  as  it  was  in  1893  and  is  not  as  it  was 
when  the  case  of  School  District  Number  74  v.  ^the  Board  of 
Commissioners  of  Lincoln  County,  Supra,  was  decided.  There  is 
now  a  law,  viz:  section  69,  p.  229,  Sessions  Laws  of  1907,  pro- 
viding a  method  for  creating  new  districts  and  for  dividing  any 
school  district  whether  a  township  district  or  not.  State  ex  rel 
Koontz  V.  Brown,  25  S.  D.  74. 
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Again,  section  73,  chapter  135,  session  laws  of  1907,  differs 
from  section  6,  p.  114,  Session  Laws  of  1893. 

It  will  be  noticed  that  this  section  requires  that  the  petition 
be  signed  by  voters  residing  in  the  "districts"  to  be  affected  by 
the  change,  while  the  section  containing  similar  language  in 
the  law  of  193  provides  that  the  petition  must  be  signed  by 
voters  residing  in  the  '^district  or  districtii"  to  be  affected  by  the 
proposed  change.  The  word  "districts"  found  in  section  73  does 
not  as  there  used,  include  the  singular  as  well  as  the  plural. 

Under  section  69,  page  229,  laws  of  1907,  any  single  school 
district,  no  matter  how  large  or  how  small,  can  be  divided  into  two 
or  more  districts  only,  as  the  result  of  an  election  held  in  the  dis- 
trict. Under  section  73  of  the  same  chapter,  a  new  school  district 
can  bo  created  by  the  board  of  county  commissioners  and  county 
superintendent  of  schools  only  when  created  frprti  parts  of  two  or 
more  previously  existing  districts. 

Sections  69  and  73  of  chapter  135,  Laws  of  1907,  were  not 
intended  to  give  or  provide  two  separate  and  distinct  methods  of 
dividing  a  single  district.  One  section  must  be  construed  as  pro- 
viding a  method  of  dividing  a  single  district  and  the  other  as  pro- 
viding a  method  of  creating  a  new  district  out  of  parts  of  two  or 
more  old  districts.  Thus  construed  each  section  serves  a  dis- 
tinct purpose  and  the  construction  is  reasonable  and  natural  and 
carries  out  the  evident  legislative  intent. 

SMITH,  J.  Certiorari  from  the  circuit  court  of  Gregory 
county  to  review  the  action  of  the  board  of  county  commissioners 
and  county  superintendent  in  dividing  Jones  school  district  and 
creating  a  new  district  on  lines  different  from  those  asked  for  in 
the  petition.  The  circuit  court  set  aside  and  annulled  the  proceed- 
ings of  the  special  board,  and  defendant  appeals. 

The  question  decisive  of  the  appeal  is  whether  boards  of 
county  commissioners  and  county  superintendents  have  authority, 
under  the  provisions  of  section  73,  c.  135,  Laws  1907,  to  create  a 
new  school  district  by  the  division  of  an  existing  school  district. 
For  the  purposes  of  this  appeal,  it  is  sufficient  to  observe  that 
chapter  135,  Laws  1907,  is  an  act  "to  establish  a  uniform  system 
of  education  for  the  state  of  South  Dakota  and  to  repeal  certain 
legislation  relating  thereto." 
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Secticn  245  of  the  act  repeals  all  existing  school  laws  in  con- 
flict, and  declares  that  one  of  the  purposes  of  the  act  is  to  "rear- 
range, collect  and  codify  the  laws  of  the  state  relating  to  the  pub- 
lic schools."  By  section  66  of  the  act,  all  existing  school  districts 
containing  one  or  more  schools,  except  independent  districts,  are 
recognized  as  school  districts.  By  section  67,  in  all  counties  or- 
ganized for  school  purposes  under  the  district  system,  each  school 
district  remains  a  school  district  corporation  until  changed  as 
therein  provided,  and  each  township  not  organized  into  a  civil 
township  constitutes  a  school  district  corporation  until  changed  as 
therein  provided;  and  nothing  in  the  act  is  to  be  construed  to 
change  the  boundary  lines  of  any  school  district,  or  of  any  school 
township,  except  as  therein  provided.  Section  68  is  as  follows : 
"In  any  county  now  or  hereafter  organized,  the  county  commis- 
sioners shall  divide  the  county,  or  the  settled  portions  thereof, 
into  school  districts.  In  the  formation  of  such  districts  and  the 
formation  of  their  boundaries  as  provided  for  in  this  section, 
boundary  lines  of  congressional  townships  shair  be  made  the  bound- 
ary lines  of  the  districts :  Provided  that  the  commissioners  may,  at 
their  discretion,  when  for  the  best  interests  of  the  schools,  organ- 
ize one  or  more  congressional  townships  into  one  school  district. 
*  *  *''  Section  70  of  the  act  provides:  "Upon  the  receipt  of  a 
petition  signed  by  a  majority  of  the  qualified  electors  of  any  civil 
township  in  said  county  having  districts  smaller  than  civil  town- 
ships, the  county  commissioners  and  the  county  superintendent 
of  schools  shall  declare  that  the  school  districts  shall  corriprise  a 
school  township  district,  and  the  county  superintendent  shall  ap- 
point the  necessary  officers  as  hereinafter  provided  in  section  90, 
who  shall  hold  until  the  next  election." 

Apparently  the  purpose  of  these  sections  was  to  adopt  a  sys- 
tem making  the  boundary  lines  of  all  school  districts  coincide  with 
the  boundary  lines  of  congressional  townships.  Under  section  68 
the  county  commissioners  are  directly  authorized  and  required  to 
do  this;  and  when  the  best  interests  of  the  schools,  in  their  judg- 
ment, require  they  may  organize  one  or  more  congressional  town- 
ships into  a  single  school  district. 

Under  the  provisions  of.  section  70,  the  board,  upon  a  peti- 
tion signed  by  a  majority  of  the  qualified  electors  of  any  civil 
township  having  districts  smaller  than  civil  townships,  may  con- 
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solidate  the  smaller  districts  and  substitute  therefor  a  school  town- 
ship district,  and  the  county  superintendent  is  authorized  to  ap- 
point necessary  officers  for  the  single  new  township  district,  to 
hold  until  the  next  election.  Section  73  provides  as  follows :  "Af- 
Utr  the  boundary  lines  of  the  several  school  districts  in  a  county 
are  established,  such  boundaries  at  any  regular  meeting  may  be 
changed  by  the  board  of  county  commissioners  and  the  county 
superintendent  of  schools  upon  a  petition  for  such  change  signed 
by  ten  legal  voters  residing  in  the  districts  to  be  affected  by "  the 
change ;  due  notice  having  been  given  by  the  county  auditor  to  the 
school  boards  of  the  districts  to  be  affected  by  such  proposed 
change,  if  in  the  judgment  of  the  commissioners  and  the  superin- 
tendent such  change  is  for  the  best  interest  of  the  patrons  of  the 
schools :  Provided  that  when  petition  is  made  for  the  formation  of 
a  district  from  parts  of  two  or  more  counties,  the  commissioners 
of  the  said  counties  may  in  their  discretion  appoint  a  joint  com- 
mission to  establish  the  boundaires  of  the  proposed  district  and  to 
adjust  all  the  accounts  relatng  thereto.  The  said  joint  commis- 
sion shall  appoint  the  necessary  officers  in  said  district.  It  shall 
be  the  duty  of  the  county  superintendent  of  the  county  in  which 
the  schoolhouse  of  said  district  is  located  to  fill  all  vacancies  that 
may  occur  thereafter,  to  license  the  teacher  for  said  school  and  to 
have  supervision  of  the  same.  Whenever  district  boundaries  shall 
be  changed  under  the  provisions  of  this  article,  it  shall  be  the  duty 
of  the  county  commissioners  and  the  county  superintendent  to 
make  an  apportionment  of  property  and  indebtedness  as  herein- 
after provided.     *     *     *  " 

Counsel  for  appellant  rely  upon  the  decision  of  this  court  in 
School  District  v.  County  Commissioners,  9  S.  D.  291,  68  N.  W. 
746.  That  case  involved  the  formation  of  a  new  district  out  of 
portions  of  three  existing  districts.  Section  3,  c.  3,  Laws  1893, 
p.  113,  provided  for  the  subdivision  of  township  districts  into  sub- 
districts  of  one  school  each,  upon  a  petition  and  vote.  No  provi- 
sion was  made  for  division  of  existing  districts  other  than  town- 
ship districts.  The  court  held,  in  effect,  that,  in  the  absence  of  a 
statute  expressly  authorizing  the  creation  of  a  new  district  out  of 
portions  of  two  or  more  existing  districts,  it  might  reasonably  be 
supposed  it  was  the  intention  of  the  Legislature  to  authorize  the 
county   commissioners   and    county,  superintendent   to   accornplish 
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that  end  under  the  provisions  of  section  6,  c.  3,  of  the  act  of 
1893,  p.  114  (section  73,  c.  135,  Laws  of  1907),  which  provided 
for  changes  of  boundaries  of  existing  districts.  Section  3,  supra, 
re-enacted  as  section  69,  c.  135,  Laws  1907,  was  there  amended  to 
^cover  the  division  of  all  school  districts,  and  the  creation  of  new 
districts  upon  a  petition  and  vote.  State  ex  rel.  Koontz  v.  Brown, 
25  S.  D.  74,  125  N.  W.  294.  We  are  inclined  to  the  view  that 
this  amendment  was  intended  to  meet  conditions  similar  to  those 
involved  in  the  Lincoln  County  Case,  and  that  the  views  expressed 
in  that  case  as  to  the  creation  of  new  districts  by  the  change  of 
boundary  lines,  under  the  law  then  existing,  should  not  be  held 
controlling  under  the  present  law.  An  important  limitation  is 
found  in  section  70,  not  contained  in  section  73.  Under  the  latter 
section  boundaries  may  be  changed  upon  a  petition  signed  by  10 
legal  voters  residing  in  the  district  to  be  affected;  while  such 
change  under  section  70,  resulting  in  the  creation  of  a  new  dis- 
trict, can  be  made  only  upon  the  presentation  of  a  petition  signed 
by  a  majority  of  the  qualified  electors  of  the  civil  township  to  be 
affected. 

An  examination  of  the  sections  of  the  act  of  1907,  providing 
for  the  creation  of  new  districts,  discloses  that  in  every  instance 
provision  is  made  for  appointhient  of  officers  of  the  new  districts. 
No  such  provision  is  found  in  section  73,  authorizing  changes  of 
boundares  by  the  county  commissioners  and  county  superintend- 
ent, except  in  the  single  instance  where  authority  is  expressly  giv- 
en to  create  a  new  district  out  of  portions  of*  two  counties.  A 
careful  examination  of  the  provisions  of  the  act  of  1907  convinces 
us  that  -it  was  not  the  legislative  intent  to  authorize  the  county 
commissioners  and  county  superintendent  to  create  new  districts  by 
changes  in  boundary  lines,  upon  a  petition  signed  by  only  10 
legal  voters.  It  will  .be  observed  that  in  each  section  expressly 
providing  for  the  creation  of  new  districts,  with  the  single  ex- 
ception contained  in  section  73,  the  consent  of  a  majority  of  the 
legal  voters  residing  in  the  territory  to  be  effected  is  required, 
either  at  an  election  provided  for  in  section  69,  or  by  a  petition,  as 
provided  in  section  70. 

Apparently  the  Legislature  deemed  the  creation  of  new  dis- 
tricts by  the  division  of  existing  districts  a  matter  of  such  im- 
portance as  to  require  the  action  of  a  majority  of  the  legal  voters 


Digitized  by  VjOOQIC 


Jan.,  1913]  STATE    v.    STEWART.  585 

affected  thereby;  and  it  can  hardly  be  presumed  it  was  also  the 
Legislative  intent  to  clothe  the  county  commissioners  find  county 
superintendents  with  authority  to  impose  upon  the  electors  new 
school  districts,  merely  upon  the  presentation  of  a  petition  signed 
by  lo  legal  voters  of  the  district  to  be  affected. 

We  are  satisfied  that  section  73  was  enacted  for  an  entirely 
different  purpose,  and  was  intended  to  authorize  the  county  com- 
missioners and  county  superintendents  to  readjust  boundary  lines, 
upon  the  petition  of  10  legal  voters,  for  the  convenience  of  resi- 
dents of  existing  school  districts,  and  was  not  intended  to  author- 
ize the  creation  of  new  and  additional  districts. 

We  may  note  the  fact  that  chapter  242,  Laws  1909,  is  no: 
an  amendment  to  section  69,  c.  135,  Laws  1907,  but  we  think  was 
intended  to  make  clear  the  first  proviso  in  section  68  of  that  act. 
Chapter  242,  supra,  strongly  reinforces  the  view  above  expressed 
as  to  the  legislative  intent  in  the  matter  of  the  creation  of  new 
school  districts.  It  requires  a  petition  signed  by  two-thirds  of  the 
electors  of  the  ccmgressional  township  affected  by  the  creation  of 
a  new  district,  and  also  provides  for  the  appointment  of  officers  for 
the  same. 

Other  questions  raised  on  the  appeal  become  immaterial. 

The  judgment  and  order  of  the  trial  court  are  affirmed. 


STATE  OF  SOUTH  DAKOTA,  Appellant,  v.  STEWART,  Re- 
spondent. 
(139  N.  W.  371.) 

1.  Criminal  Law — ^Indictnient  and  Information — Constitutional   Law 

— TiUe  of  Act. 

Chap.  222,  Laws  of  1909,  revising  the  banking  laws,  is  not  in 
conflict  with  Const.,  Art.  3,  Sec.  21,  concerning  the  title  of  laws, 
wherein  said  statute,  in  Sees.  29  and  30,  makes  it  an  offense  for 
officers  and  directors  of  banks  to  permit  shareholders  to  become 
indebted  to  it  at  one  time  in  excess  of  fifty  per  cent,  of  its 
paid-up  capital;  following  the  decision  in  State  v.  Donald  A. 
McPherson  et  al.,  139  N.  W.  368,  30  S.  D.  547. 

2.  (Mminal      Law — Indictment— Pleadings-Insolvency      of      Bank — 

Allegations  of  Fact — Statutes,   Constitution. 

An  allegfition  in  an  Indictment,  that  a  bank  was  at  the  tikue 

in  question   "insolvent,"   is   an   allegation   of  the   ultimate   fact 

of    insolvency   involved    in   Laws    1909-,    ch.    222,    punishing   the 

receiving   of   money   by   an   insolvent   bank,    through   its   officer, 
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and  the  permitting,  assenting  to,  etc.,  of  such  deposit,  by  an 
oliicer,  etc.,  after  knowledge  of  its  insolvency  had  come  to  such 
ofllcer;  and  such  allegation  is  sufficiently  clear  and  certain, 
whether  the  definition  of  insolvency  embraces  a  single  state  of 
facts,  or  several  different  states  of  fact  as  defined  in  the  said 
statute;  and  such  indictment  is  not  demurrable  as  not  comply- 
ing with  Code  Crim.  Proc,  Sees.  221,  222i  and  229,  relating  to 
conciseness,  certainty,  language,  etc.,  nor  as  being  contrary  to 
Const.,  Art.  6,  Sec.  7.  preserving  to  accused  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation  against  him,  ete. 

3.  Criminal      Iiaw — Indictment — Certainty  —  Constitutional      Law  — 

Hule  of  Pleading. 

Const,  Art.  6,  Sec.  7,  providing  that  accused  shall  have  right 
to  demand  the  nature  and  cause  of  the  accusation  against  him, 
etc.,  is  not  a  rule  of  pleading,  but  does  require  that  the  statute 
pres2ribing  rules  of  pleading  shall  be  sufficient,  when  complied 
with,  to  apprise  accused  of  the  nature  of  the  accusation. 

4.  Criminal    Law — Indictment — More    than    One    Oflfense— Receiving 

Bank  Deposits. 

Under  Laws  19  09,  ch.  222,  punishing  receiving  of  deposits 
by  an  insolvent  bank,  both  the  one  who  receives  and  the  person 
who  assents  to  the  deposit  are  punishable  for  the  one  offense; 
and  an  indictment  charging  the  cashier  with  accepting  and  a 
director  with  assenting  thereto,  charges  but  one  offense. 

Corson,  J.,  dissenting. 

(Opinion  filed  January  6,  1913.) 

Appeal  frorfi  Circuit  Court,  Meade  County.  Hon.  W.  G. 
Rice,  Judge. 

The  defendant,  Frank  M.  Stewart,  was  indicted  for  assenting, 
etc.,  as  a  director  of  the  Meade  County  Bank  of  Sturgis,  to  the  re- 
ception of  a  deposit  of  money  in  said  bank  after  having  knowledge 
that  the  bank  was  insolvent,  etc.  From  an  order  sustaining  a  de- 
murrer to  the  indictment,  the  State  appeals.     Reversed. 

Royal  C\  Johnson,  Attorney  Crcneral,  Claude  C.  Gray,  State's 
Attorney,  and  Hayes  &  Heffron,  for  the  State. 

For  points  and  authorities  in  chief,  on  behalf  of  the  State 
in  this  case,  sec  State  v.  ATcPherscin  et  al.,  ante,  page  547,  the 
brief  in  chief  for  appellant  in  which  case  was  identical  with  that 
used  in  the  case  at  bar. 

In  Reply. 

Respondent  misses  wide  the  mark  in  indictment  number  four 
when   he  seeks  to  argue  that  more  than   one'  offense   is   charged. 
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It  will  be  seen  from  the  record  that  no  attempt  is  made  to 
charge  Frank  M.  Stewart  with  anything  but  as  an  aider  and 
abettor  under  the  law  in  the  commission  of  the  crime  charged  to 
Harold  M.  Cooper,  as  cashier  of  the  bank.  Much  voluminous 
argument  is  made  by  respondent,  who  contends  the  indictment 
charges  Cooper  with  receiving  the  deposit,  and  Stewart  et  al  with 
assenting  to  the  reception  of  the  deposit.  Such  argument  is  not 
only  untenable  but  clearly  misleading  and  not  fair.  The  only  al- 
legations required  to  charge  the  defendant  Stewart,  as  an  acces- 
sory was  "aid  and  abet"  in  the  commission  of  the  crime.  The 
words,  **  assent  to"  in  the  accessory  charge  are  mere  surplusages 
and  in  no  way  affect  the  validity  of  the  charge.  Sec.  240  Code 
Crim.  Proc;  State  v.  Phelps,  5  S.  D.  480;  State  v.  Kent,  (X.  D.) 
62  N.  W.  632;  Hronek  v.  People,  134  111.  139,  24  X.  E.  861 ;  Peo- 
ple V.  Bliven,  112  N.  Y.  79;  19  N.  E.  638;  Baxter  v.  People, 
3  Oilman  368;  Dempsey  v.  People,  47  111.  323;  Spies  v.  People, 
12  X.  E.  865,  (15);  State  v.  Hessian,  12  X.  W.  Tj'  (la.)  ;  State 
V.  Duncan,  (Wash.)  35  Pac.  117;  People  v.  Roselle,  (Cal.)  20 
Pac.  36;  Griffin  v.  State,  90  Ala.  583,  8  So.  812;  State  v.  Phelps, 
(S.  D.)  59  X.  W.  471;  State  of  Montana  v.  Gleim,  17  Mont.  17; 
State  v.  Littel,  (La.)  12  So.  750;  Territory  v.  Guthrie,  2 
Idaho  358;  Sec.  230  Code  Criminal  Proc.;  United  States  v. 
Berry  et  al,  96  Fed.  Reporter;  Clark  on  Crim.   Proc,  page  288. 

That  a  principal  and  accessary  can  be  included  in  the  same 
indictment  will  not  be  questioned,  and  it  is  usual  and  proper  to 
so  proceed  against  them.    Clarke  on  Criminal  Proc.,  page  305. 

Black  Intox.  Liq.  441 :  *'As  the  doing  of  either  one  or  all  of 
the  forbidden  acts  in  the  manner  specified  in  the  Informalion  con- 
stitutes a  single  offense,  the  gravamen  of  which  is  the  disposition 
of  intoxicants  to  a  minor,  they  niay  be  charged  conjunctively, 
and  the  following  authorities  so  hold:"  Commonwealth  v.  Miller, 
107  Pa.  2^6;  Commonwealth  v.  Dollan,  121  Mass.  374;  State  v. 
Pittman,  ^6  Mo.  56;  Bolt  v.  State,  ^2  Wise.  7;  State  v.  Brown,  36 
Vt.  560;  State  V.  Ball,  27  Xeb.  601;  United  States  v.  Hull,  14  F. 
324;  Commonwealth  v.  Xichols,  10  Allen  199;  Commonwealth  v. 
Eaton,  15  Pickering  273:  State  v.  Xolan,  15  R.  I.  529;  State  v. 
Bradley,  15  S.  D.  148;  State  of  Mississippi  v.  Mitchell,  51  So. 
4;  McClure  v.  the  People,  27  Col.  358;  State  v.  Yetzer,  97  la.  423, 
66  X.  W.  737. 
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'That  to  constitute  the  violation  of  such  statute  by  the  offi- 
cer of  the  bank,  who  does  not  personally  receive  the  deposit,  that 
the  person  actually  receiving  it,  knew  that  the  bank  was  insolvent, 
where  such  officer  knows  it  and  allows  such  person  to  receive  it 
for  the  bank."  State  v.  Sattley,  131  Mo.  464,  33  S.  W.  41; 
Carr  v.  State,  104  Ala.  4,  16  So.  150;  State  v.'  Cadwell,  79  la.  432; 
Carr  v.  State,  104  Ala.  4,  16  So.  150;  Baxter  v.  Conghlin,  70 
Minn.;  State  v.  Erfert,  (Iowa)  65  N.  W.  309;  Meadoworoft  v. 
People,  163  111.  56;  35  L-  R-  A.  176. 

Respondent  urges  upon  this  Court  that  indictment  number 
four  is  indefinite  and  uncertain  because  it  does  not  con-tain  a  por- 
tion of  the  evidence,  which  the  state  will  use  on  trial,  that  is, 
because  one  or  all,  of  the  grounds  of  insolvency  are  not  charged  in 
the  indictment.  In  other  words,  respondent  contends,  that  he  is 
entitled  to  know  by  what  rules  of  evidence,-  the  state  will  prove 
that  the  bank  is  insolvent,  and  that  he  knew  it. 

The  indictment  in  the  case  was  drawn  under  section  45, 
article  2  of  the  Session  f^ws  of  1909.  It  was  drawn  in  accord- 
ance with  the  pleading  in  the  case  of  State  v.  Stevens,  16  S.  D. 

309- 

The  indictment  in  this  case,  that  is  to  say,  the  indictment 
charging  the  defendant,  Cooper,  as  principal,  followed  the  forego- 
ing indictment,  with  the  exception,  that  certain  changes  were 
made  to  cover  the  new  law.  This  form  is  the  form  used  by  every 
state  in  the  union,  which  has  this  same  statute  or  one  similar.  It 
is  urged  by  respondent,  that  because  the  new  banking  act,  which 
by  the  wa^^  is  alleged  by  respondent  to  be  a  revision  of  the  old 
la>jj,  changes  the  rules  or  requirements  of  proof  of  insolvency, 
and  that,  therefore  the  principle  rules  or  facts  showing  insolvency, 
should  be  by  appellant  pleaded.  The  law  which  respondent  relies 
upon  is  section  46  of  chapter  222  of  the  Session  Laws  of  1909, 
which  reads  as  follows :  *'When  insolvent.  A  bank  shall  be  deem- 
ed insolvent  ....  (i)  When  the  actual  cash  market  value  of  its 
assets  is  insufficient  to  pay  its  liabilities.  (2)  When  it  is  unable 
to  meet  the  demands  of  its  creditors  in  the  usual  and  customary 
manner;  (3)  When  it  shall  fail  to  make  good  its  reserve  as  re- 
quired by  law." 

In  other  words,  the  new  banking  act  establishes  three  rules 
of  evidence,  any  one  of  which   establishes   the   insolvency  of  the 
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bank.  It  will  be  seen  at  once  how  cumbersome  the  rule  contend- 
ed for  by  respondent  would  be,  if  the  appellant  in  this  case  was 
required  to  plead  all  three  of  the  conditions  set  up  under  the 
rule  relied  upon  by  respondent.  It  is  claimed,  that  by  reason  of 
not  having  set  up  which  one  of  said  rules  will  be  followed  by  the 
state  or  whether  the  state  will  follow  all  of  them,  that  the  indict- 
ment is  uncertain. in  its  terms,  and  that  the  defendant  cannot  safe- 
ly proceed  to  trial.  Appellant  contends  that  the  complete  definitioji 
of  the  offense  charged  by  section  45  of  said  act  is  contained  in  said 
section,  and  in  that  section  the  word  ^'insolvent"  is  used.  The  in- 
dictment charges  the  crime  in  the  words  of  the  statute,  and  as  long 
as  the  legislature  saw  fit  to  use  the  word  insolvent  in  that  statute, 
appellant  contends  that  that  word,  in  its  ordinary  and  legal  mean- 
ing is  clearly  sufficient  to  apprise  the  defendant  of  the  nature  of 
the  accusation  against  him  and  to  clearly  apprise  him  of  the  of- 
fense sought  to  be  charged..  The  word  ^'insolvent'*  under  the 
statute  means  any  one  of  three  conditions.  "Neither  presumption 
of  law,  nor  matters  of  which  judicial  notice  is  taken,  need  be 
stated  in  the  indictment  or  information."  Sec.  231  Code  Crim. 
Proc.;  State  v.  Matejousky,  (S.  D.)   115  N.  W.  96. 

It  will  be  noticed  that  the  rules  of  evidence  prescribed  for  es- 
tablishing insolvency,  occurs  in  section  46  of  the  act  while  the 
definition  of  the  crime  occurs  in  section  45  of  the  act,  and  there- 
fore the  statute  upon  which  the  indictment  is  drawn  has  no  con- 
nection, either  by  reference  or  otherwise  to  the  section,  which 
sets  forth  three  different  rules  by  which  insolvency  can  be 
proven  at  the  trial  in  court.  It  is  evident  that  if  the  legislature 
intended  to  require  the  pleader  to  set  forth  the  rule  by  which  he 
would  prove  the  insolvency  that  it  would  have  so  placed  those 
facts  in  section  45  as  a  part  of  the  definition  of  the  offense.  State 
V.  Casey,  45  Maine,  435;  State  v.  Pribmow,  16  N.  W.  907;  State 
V.  Lewis,  13  S.  D.  168;  United  States  v.  Simmons,  96  U.  S.  360; 
State  V.  Swenson,  (S.  D.)  99  N.  W.  i  115;  State  v.  Faulk,  (S.  D.) 
116  N.  W.  p.  J2\  State  v.  Johnson,  (S.  D.)  124  N.  W.  853. 

Chapter  222  of  Session  Laws  of  1909  not  limited  to  revision 
of  former  banking  laws. 

We  understood  respondent  in  the  lower  court  to  take  the 
position,  that  tlie  penal  provisions  in  the  act  were  not  germane  to 
the  subject,  because  not  expressed  in  the  title,  and  appellant  is 
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gratified  to  learn  from  respondent's  brief  that,  "respondent  has 
no  quarrel  with  the  authorities  which  are  cited  by  appellant,"  but 
respondent  apparently  relies  upon  the  cases  of  Pierson  v.  County, 
134  N.  W.  217  (S.  D.)  ;  Bekker  v.  R.  R.,  132  N.  W.  800  (S.  D.) ; 
and  Kennedy  v.  Railway,  132  N.  \V.  802  (S.  D.),  to  sustain  the 
lower  court.  Appellant  is  said  to  have  missed  the  point  in  the 
foregoing  cases.  We  think,  in  this,  that  respqndent  is  in  error. 
Those  cases  have  not,  as  appellant  views  the  rules  therein  laid 
down,  in  any  manner  changed  the  rules  contained  in  the  decisions 
in  State  v.  ^Morgan,  2  S.  D.  32,  and  in  State  v.  Bekker,  3  S.  D.  29. 

\\  hen  new  laws  were  created  in  chapter  222,  Laws  1909,  the 
legislatqre  surely  did  not  consider  the  act  one  oi  revision  only. 
The  title  of  the  act  must  be  construed  as  a  whole,  considering 
punctuation  and  giving  to  its  language  its  usual,  ordinary  and 
common  interpretation.  The  title  is,  "An  act  to  revise  the  laws 
authorizing  the  business  of  banking — Providing  for  the  organiza- 
tion and  control  of  banks — and  to  establish  a  banking  depart- 
ment." This  title  is  broad  and  comprehensive  and  by  no  course 
of  reasoning  can  respondent's  fine  spun  theory  be  applied  to  the 
cold,  hard  facts,  which  must  and  do  justify  the  act  to  stand  as* 
a  whole  under  the  title  and  the  constitution. 

The  word,  "revise,"  also  has  a  meaning  w^hich  respondent 
overlooks.  Webster  defines  "revise"  as  follows,  "to  review  and 
amend.".  Ellis  v.  Parsell,  (Mich.)  58  N.  W.  840;  Falconer  v. 
Robinson,  46  Ala.  340. 

Assuming  for  the  sake  of  argument  that  section  45  of  chap- 
ter 222  of  the  Session  Laws  is  unconstitutional  and  void,  still  in- 
dictment number  four  is  valid  and  sufficient  under  the  old  law. 
Sec.  680  Penal  Code. 

The  indictment  in  the  case  at  bar  is  clearly  sufficient  under 
this  provision  of  the  statute,  and  while  it  was  not  urged  in  the 
lower  court,  yet  appellant  contends  that  should  this  court,  hold  the 
act  of  1909  unconstitutional  then,  and  in-  that  event,  the  lower 
court  should  be  reversed  as  indictment  number  four  is  clearly 
sufficient  under  the  old  law.  State  v.  Stevens,  16  S.  D.  309;  Sec- 
tion 680  Penal  Code. 

Buell,  Gardner  &  Denu,  and  Martin  &  Mason,  for  Respond- 
ent. 

For    points    and    authorities   on    behalf    of    Respondent,    see, 
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State  V.  McPherson  et  al.,  ante,  page  547,  the  brief  for  respond- 
ent in  which  case  was  identical  with  that  used  for  respondent  in 
the  case  at  bar. 

SMITH,  J.  Appeal  from  the  circuit  court  of  Meade  county. 
Respondent,  Frank  M.  Stewart,  was  indicted  by  the  grand  jury 
of  Meade  county,  together  with  Harrold  M.  Cooper,  Donald  A. 
McPherson,  Charles  Francis,  and  Henry-  E.  Perkins.  The  indict- 
ment is  as  follows:  "The  grand  jurors  of  the  state  of  South  Da- 
kota, within  and  for  the  county  of  Meade,  Eighth  judicial  circuit, 
duly  and  legally  impaneled,  charged,  and  sworn  according  to  law, 
in  the  name  of  and  by  authority  of  the  state  of  South  Dakota,  up- 
on their  oaths,  present:  That  Harrold  M.  Cooper,  late  of  said 
county,  yeoman,  on  the  23d  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  eleven,  at  and  in  the  county 
of  Meade,  and  state  of  South  Dakota,  aforesaid,  within  the  juris- 
diction of  this  court,  then  and  there  being  assistant  cashier  of  the 
Meade  Couaty  Bank  of  Sturgis,  a  banking  corporation  duly  or- 
ganized, existing,  and  authorized  to  transact  a  banking  business 
under  and  by  virtue  of  the  laws  of  the  state  of  South  Dakota,  and 
which  said  banking  corporation  aforesaid  was  then  and  there 
engaged  in  transacting  a  banking  business  at  and  in  the  city  of 
Sturgis,  in  said  county  and  state  aforesaid,  and  which  said  bank 
aforesaid  was  then  and  there  insolvent,  did  then  and  there  felo- 
niously and  knowingly  receive  and  assent  to  the  reception  on  de- 
posit into  and  for  the  Meade  County  Bank  of  Sturgis,  a  banking 
corporation,  *  as  assistant  cashier  thereof,  of  and  from  one  Otto 
EUerman,  the  sum  of  one  hundred  and  eighty  (180)  dollars,  in 
current  money  of  the  United  States  of  America,  a  more  particular 
description  of  which  said  money  is  to  the  grand  jurors  unknown, 
and  he,  the  said  Harold  M.  Cooper,  as  assistant  cashier  of  said 
bank  aforesajd,  at  the  time  of  receiving  and  assenting  to  the  re- 
ception of  said  deposit,  he,  the  said  Harrold  M.  Cooper,  then  and 
there  knowing  and  having  had  knowledge  at  the  time  of  the  re- 
ception of  said  deposit,  that  the  said  bank  aforesaid  was  then  and 
there  insolvent,  and  he,  the  said  Harrold  M.  Cooper  aforesaid,  then 
and  there  well  knowing  then  and  there  of  such  insolvency  afore- 
said of  the  said  the  Meade  County  Bank  of  Sturgis,  a  banking 
corporation  as  aforesaid,  whereby  the  said  deposit  of  one  hundred 
and  eighty   (180)  dollars  aforesaid,  current  money  of  the  United 
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States  of  America,  as  aforesaid,  was  lost  by  the  said  Otto  EUer- 
man,  to  his  great  damage  and  injury.  And  the  grand  jurors 
aforesaid,  upon  their  oaths,  aforesaid,  do  further  present:  That 
Donald  A.  McPherson,  Charles  Francis,  Henry  E.  Perkins,  and 
Frank  M.  Stewart,  who  were  then  and  there  officers  of  said  bank, 
aforesaid,  that  is  to  say,  the  said  Donald  A.  McPherson  at  the  time 
and  place  aforesaid  was  then  and  there  a  director  and  president  of 
said  bank  aforesaid,  and  the  said  Charles  Francis  at  the  time  and 
place  aforesaid,  was  then  and  there  a  director  of  said  bank  afore- 
said, and  the  said  Henry  E.  Perkins  at  the  time  and  place  afore- 
said was  then  and  there  vice  president  and  a  director  of  said 
bank  aforesaid,  and  the  said  Frank  M.  Stewart  at  the  time  and 
place  aforesaid  was  then  and  there  a  director  of  said  bank  afore- 
said, at  and  before  the  commission  of  the  said  felony  of  receiving 
and  assenting  to  the  reception  of  the  deposit  after  having  know- 
ledge that  the  bank  was  insolvent,  as  aforesaid,  was  committed  in 
form  aforesaid,  to  wit,  on  the  23d  day  of  December,  A.  D.  191 1, 
in  the  county  and  state  aforesaid,  did  then  and  there  willfully,  un- 
lawfully, feloniously,  and  knowingly  incite,  permit,  assent  to, 
move,  procure,  counsel,  hire,  command,  aid,  and  abet  the  said 
Harrold  M.  Cooper  in  the  commission  of  said  felony  aforesaid  in 
the  manner  -and  form  aforesaid  at  and  in  said  county  and  state 
aforesaid  to  do  and  commit,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  South  Dakota." 

To  this  indictment  the  defendant  Frank  M.  Stewart  inter- 
posed his  separate  demurrer  as  follows:  "(i)  That  said  indict- 
ment does  not  substantially  conform  to  the  requirements  of  the 
Code  of  Criminal  Procedure  for  the  state  of  South  Dakota,  in 
that  it  does  not  contain  a  statement  of  the  acts  constituting  the  al- 
leged offense  in  ordinary  and  concise  language,  and  in  such  a 
manner  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended.  And  said  indictment  is  not  direct  and  certain 
as  to  the  offense  charged,  nor  the  particular  circumstances  of  the 
offense  charged,  though  the  particular  circumstances  thereof  are 
necessary  to  constitute  a  complete  offense,  and  said  indictment  is 
indirect  and  uncertain  in  such  regard,  (2)  That  more  than  one 
offense  is  charged  in  said  indictment.  (3)  That  the  facts  stated 
in  said  indictment  do  not  constitute  a  public  offense.     Wherefore 
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said  defendant  prays  judgment  that  he  may  be  dismissed  and  dis- 
charged of  the  said  indictment.'*  On  the  12th  day  of  July,  1912, 
the  circuit  court  entered  its  ruling  upon  said  demurrer  as  follows: 
"It  is  ordered  and  adjudged  that  said  demurrer  be  and  the  same 
hereby  is  sustained  and  it  is  ordered  that  said  defendant  be  and 
hereby  is  dismissed  and  discharged  of  the  said  indictment."  To 
which  order  and  ruling  the  state  by  its  counsel  duly  excepted,  and 
brings  the  cause  to  this  court  for  review. 

[i]  In  his  brief  respondent  contends:  First,  that  the  indict- 
ment does  not  state  facts  sufficient  to  constitute  a  public  offense, 
in  that  the  act  of  1909,  under  which  the  indictment  was  drawn  is 
unconstitutional;  second,  that  the  indictment  is  uncertain,  and 
does  not  contain  a  statement  of  facts  constituting  the  alleged' of- 
fense in  ordinary  and  concise  language.  The  question  of  the  un- 
constitutionality of  chapter  222,  Laws  of  1909,  upon  grounds  iden- 
tical with  those  urged  on  this  appeal,  was  determined  adversely  to 
respondent's  contention  in  the  case  of  State  v.  Donald  A.  McPher- 
son  et  al.,  139  N.  W.  368,  decided  at  the  present  term. 

[2,  3]  The  gist  of  respondent's  second  contention  is  that  the 
indictment  fails  to  specify  the  particular  facts  constituting  insol- 
vency. Section  46,  c.  222,  Laws  of  1909,  provides  that:  "A  bank 
shall  be  deemed  insolvent — First:  When  the  actual  cash  market 
value  of  its  assets  is  insufficient  to  pay  its  liabilities.  Second: 
When  it  is  unable  to  meet  the  demands  of  its  creditors  in  the  usual 
and  customary  manner.  Third :  W'hen  it  shall  fail  to  make  good 
its  reserve  as  required  by  law."  It  is  respondent's  contention  thai 
the  indictment  should  have  alleged  that  the  bank  was  insolvent,  in 
that  the  actual  cash  value  of  its  assets  was  insufficient  t<>  pay  its 
debts,  or  because  it  was  unable  to  meet  the  demands  of  its  credi- 
tors in  the  usual  manner,  or  that  it  had  failed  to  make  good  its  re- 
serve as  required  by  law. 

Respondent's  further  contention  is  that  the  indictment  is  in- 
sufficient, in  that  the  insolvency  of  the  bank  is  a  particular  circum- 
stance necessary  to  constitute  a  complete  offense,  and  the  indict- 
ment is  not  direct  and  certain  as  to  this  necessary  element,  as  re- 
quired by  section  122^  Code  Criminal  Procedure. 

In  support  of  his  contention,  respondent  cites  the  constitution- 
al provision  that  "in  all  criminal  prosecutions,  the  accused  shall 
38_Vol.   30,   S.   D. 
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have  the  right  to  demand  the  nature  and  cause  of  the  accusation 
against  him,  to  have  a  copy  thereof,"  together  with  section  221, 
Code  of  Criminal  Procedure,  which  provides :  "The  indictment  or 
information  must  contain  *  *  *  (2)  a  statement  of  the  acts 
constituting  the  offense  in  ordinary  and  concise  language  and  in 
such  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended."  Section  229  of  the  Code  of  Criminal 
Procedure  also  further  provides:  "The  indictment  or  information 
is  sufficient  if  it  can  be  unde/stood  therefrom:  *  *  *  (6) 
That  the  act  or  omission  charged  as  the  offense  is  clearly  and 
distinctly  set  forth  in  ordinary  and  concise  language  without  repe- 
tition and  in  such  a  manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended.  (7)  That  the  act  or  omis- 
sion charged  as  the  offense  is  stated  with  such  a  degree  of  cer- 
tainty as  to  enable  the  court  to  pronounce  judgment  upon  a  con- 
viction according  to  the  right  of  the  case."  The  constitutional 
provision  referred  to  is  not  a  rule  of  pleading  in  criminal  cases. 
It  does  require  that  the  statute  prescribing  rules  of  pleading 
in  criminal  cases  shall  be  sufficient,  when  complied  with,  to  apprise 
the  accused  of  the  nature  and  cause  of  the  accusation  against 
him.  It  is  sufficient  to  observe,  without  a  citation  of  authorities, 
that  statutes  containing  provisions  similar  to  those  above  quoted 
have  been  held  sufficent  to  comply  -with  constitutional  provisions 
like  our  own. 

The  only  question  presented,  therefore,  is  whether  the  indict- 
ment in  this  case  contains  allegations  which  comply  with  the  re- 
quirements of  the  Code  in  relation  to  pleadings  in  criminal  causes. 
It  will  be  observed  that  these  statutes  require  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  and  concise  language  and 
in  such  manner  as  to.  enable  a  person  of  common  understanding 
to  know  what  is  intended, -and  with  such  a  degree  of  certainty  as 
to  enable  the  court  to  pronounce  judgment  upon  a  conviction  ac- 
cording to  the  right  of  the  case.  The  statute  under  which  this 
indictment  was  drawn  declares  that  if  any  banker,  or  "any  presi- 
dent, director,  manager,  cashier  or  other  officer,  or  any  agent, 
derk,  or  employe  of  any  banks,  bank,  or  banking  institution  do- 
ing business  in  this  state,  shall  receive  or  assent  to  the  reception  of 
any  deposit  of  money  or  other  valuable  thing  by  any  such  bank- 
er or  in  such  bank  or  banking  institution     *     *     *    after  he  shall 
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have  had  knowledge  of  the  fact  that  such  banker,  bank  or  bank- 
ing institution  is  insolvent,  he  shall,  upon  conviction  thereof,  be 
punished  by  a  fine  not  exceeding  $5,000  or  by  imprisonment  in 
the  state  penitentiary  not  exceeding  five  years,  or  by  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court."  The  gist  of  the 
offense  created  by  this  statute  consists  in  the  act  of  receiving  or 
assenting  to  receiving  any  deposit  of  money,  etc.,  after  the  ac- 
cused shall  have  had  knowledge  of  the  fact  that  such  banker,  bank, 
or  banking  institution  is  insolvent.  The  indictment  specifically 
charges  that  respondent  assented  to  receiving  a  deposit  of  money 
by  another  employe  of  the  bank,  to-wit:  One  Harrold  M.  Cooper, 
assistant  cashier  of  the  bank,  after  the  accused,  Frank  M.  Stewart, 
had  knowledge  that  the  bank  was  insolvent.  Do  these  allegations 
of  the  indictment  contain  "a  statement  of  the  acts  constituting  the 
offense  in  ordinary  and  concise  language  and  in  such  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended, and  are  they  stated  with  such  a  degree  of  certainty  as  to 
enable  the  court  to  pronounce  judgment  upon  a  conviction  accord- 
ing to  the  right  of  the  case''?  Only  one  of  the  allegations,  of  the 
indictment  is  attacked  for  insufficiency  under  the  statute,  namely, 
the  allegation  of  insolvency.  In  the  case  of  State  v.  Stevens,  16 
S.  D.  309,  92  N.  \V.  420,  the  accused  was  charged  under  the  then 
existing  statute  with  receiving  a  deposit  as  cashier  of  the  banK; 
the  bank  ''being  then  and  there  insolvent."  That  action  was  de- 
cided upon  questions  of  competency  and  sufficiency  of  the  evi- 
dence. The  sufficiency  of  the  pleading  was  not  involved  in  the 
appeal. 

A  somewhat  extended  examination  of  the  authorities  fails  to 
reveal  a  single  case  in  which  it  is  held  that  an  allegation  of  in- 
solvency is  not  an  allegation  of  ultimate  fact  in  this  class  of  cases. 
Apparently  respondent's  counsel  concedes  that  such  an  allegation 
would  be  sufficient  at  common  law,  or  under  the  statute  existing 
when  the  case  of  State  v.  Stevens  was  decided.  It  is  appellant's 
contention  that  the  recently  enacted  section  of  the  statute  defining 
insolvency  has  in  some  way  changed  'the  former  rule.  We  are 
unable  to  agree  with  counsel  in  this  view.  Under  our  former 
statute,  as  well  as  under  all  similar  statutes,  the  fact  of  insolvency 
is  an  essential  element  of  the  crime.  It  is  true^  as  claimed  by  ap- 
pellant, that  this  court  in  the  case  of  State  v.  Stevens,  supra,  de- 
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fined  insolvency  as  "a  present  inability  to  pay  depositors  as  banks 
usually  do,  and  meet  all  liabilities  as  they  become  due  in  the  or- 
dinary course  of  business."  If  appellant's  contention  be  correct 
that  the  particular  facts  constituting  insolvency  must  be  alleged  to 
comply  with  section  222,  Code  of  Criminal  Procedure,  requiring 
that  the  indictment  must  be  direct  and  certain  as  regards  the  par- 
ticular circumstances  of  the  offense  charged,  when  they  are  neces- 
sary to  constitute  a  complete  offence,  then  in  the  Stevens  case  the 
allegation  of  insolvency  was  insufficient,  because  the  indictment 
failed  to  state  the  particular  facts  and  circumstances  constituting 
insolvency  as  defined  by  the  court  in  that  case.  The  principle  is 
precisely  the  same  whether  the  definition  of  insolvency  embraces 
a  single  state  of  facts,  -as  defined  by  the  court  in  that  case,  of 
three  diflPerent  states  of  fact,  as  defined  by  the  present  statute. 
We  are  clearly  of  the  opinion  that  an  allegation  of  insolvency  is  an 
allegation  of  the  ultimate  fact  specified  in  the  statute,  and  that  the 
indictment  is  not  demurrable,  because  it  does  not  specify  the  par- 
ticular mode  ^of  proof  by  which  the  state  may  seek  to  show  the 
fact  of  insolvency.  As  was  said  by  this  court  in  State  v.  Lewis,  13 
S.  D.  168,  82  N.  W.  407,  the  indictment  '*gives  to  the  accused  all 
the  information  necessary  to  enable  him  to  make  preparation  for 
his  defense,  and  in  case  of  an  acquittal  it  contains  all  of  the  facts 
necessary  to  enable  him  to  plead  the  same  in  bar  to  any  subsequent 
information  or  indictment  and  the  oflFense  is  charged  with  sufficient 
certainty  to  enable  the  court  to  pronounce  the  proper  judgment." 
In  State  v.  Burchard,  4  S.  D.  548,  57  N.  W.  491,  this  court  said: 
"The  oflfense  must  be  set  forth  with  sufficient  certainty,  not  only 
to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended, but  with  sufficient  certainty  to  enable  the  accused  to  pre- 
pare his  defense  in  advance  of  the  trial." 

•  Applied  to  the  particular  point  under  discussion,  the  rule 
stated  requires  merely  that  the  accused  shall  be  advised  of  the  fact 
that  the  bank  is  alleged  to  have  been  insolvent  when  the  deposit 
was  received.  As  to  the  allegation  of  insolvency  the  only  pre- 
paration of  evidence  in  advance  of  the  trial  is  the  preparation  of 
evidence  to  show  that  the  bank  was  solvent  when  the  deposit  was 
received.  To  hold  that  the  allegation  of  insolvency  does  not  ad- 
vise the  accused  sufficiently  to  enable  him  to  prepare  the  evidence 
to  show  solvency  would  be  technical  in  the  extreme,  and  not  in 
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consonance  with  sound  common  sense.  Doubtless  there  are  cases 
in  which  a  crime  charged  in  the  words-of  the  statute  might  not 
sufficiently  advise  the  accused  of  the  specific  matters  charged  as 
criminal  to  enable  him  to  prepare  his  defense,  but  the  case  at  bar 
is  not  one  of  them.  In  State  v.  Lewis,  supra,  this  court  approved 
the  general  rule  laid  down  in  Wharton's  Criminal  Pleadings,  §220, 
.  where  it  is  said :  **On  the  general  principles  of  common  law 
pleadings,  it  may  be  said  that  it  is  sufficient  to  frame^  the  indict- 
ment in  the  words  of  the  statute  in  all  cases  where  the  statute  so 
far  individuates  the  offense  that  the  offender  has  proper  notice 
from  the  mere  adoption  of  the  statutory  terms  what  the  offense  he 
is  to  be  tried  for  really  is." 

[4]  Respondent  further  contends  that  the  indictment  char- 
ges more  than  one  offense.  We  cannot  agree  with  this  contention. 
Only  one  offense  is  created  or  contemplated  by  the  statute.  In  a 
general  sense  the  object  of  the  statute  is  to  punish  fraudulent 
banking.  The  theory  of  the  crime  is  that  one  who  receives  a  de- 
posit assents  to  it  and  the  officer  who  assents  to  the  act  in  law 
receives  the  deposit.  The  officer  who  accepts  the  deposit,  and  the 
officer  who  assents  to  the  act,  with  knowledge  of  the  fact  that  the 
bank  is  insolvent,  are  alike  and  equally  guilty  of  a  single  offense. 
To  prove  the  crime,  it  is  essential  to  'show  that  some  officer,  agent, 
clerk,  employe  of  the  bank  received  a  deposit  with  knowledge  of 
insolvency.  To  prove  another  officer  of  the  same  bank  guilty  of 
the  same  crime,  it  is  only  necessary  to  show  the  same  act  of  the 
officer,  clerk,  or  employe  in  receiving  the  deposit  and  the  assent 
of  the  other  officer  to  the  same  act  with  knowledge  of  insolvency. 
Under  the  statute,  both  the  person  who  receives  the  deposit  and 
the  person  who  assents  thereto  become  parties  to  the  same  identi- 
cal act,  and  both  are  alike  punishable  for  the  one  offense.  We  are 
clearly  convinced  that  the  trial  court  erred  in  sustaining  the  de- 
murrer and  entering  judgment  dismissing  the  action.  The  order 
and  judgment  of  the  trial  court  are  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings,  according  to  law. 

CORSON,  J.,  dissenting. 
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WALLACE,  Appellant,  v.  DUNTON  et  al,  Respondents. 
(139  N.  W.  345.) 

1.  Trusts — Resulting    Trust — Burden    of    Proof — Legal    Title —    Suf- 

ficiency of  Evidence. 

In  a  suit  involving  a  resulting  trust  in  land,  claimed  on  be- 
half of  plaintiff,  the  burden  is  on  the  person  asserting  such 
trust  as  against  the  legal  title,  to  prove  that  the  purchase  was 
made  with  money  belonging  to  him. 

2.  Same — Purchase    of    I<and    with    Money    of    Another — Presumpt- 

ions. 
Where  decedent  paid  fcr  land  with  money  in  his  own  pos- 
session, but  caused  the  title  to  be  taken  in  the  name  of  his 
brother,  no  presumption  arose,  upon  those  facts,  that  the 
brother  held  as  a  resulting  trustee  for  decedent,  under  Sec.  303, 
Civ.  Code;  nor  was  such  evidence  alone  sufficient  to  establish 
such  resulting  trust. 

3.  Same — I^resumption  in  Favor  of  Resulting  Trust. 

Were  it  not  for  the  fact  that  the  person  paying  s-uch  pur- 
chase price  himself  caused  the  deed  to  be  taken  in  the  name 
of  the  brother,  a  fair  assumption  would  arise,  in  absence  of 
other  evidence,  that  the  money  in  possession  of  him  who  paid 
it  belonged  to  him.     Dictum. 

4.  I?eal     Property — Adverse     Possession — ^Burden     of     Proof — Suffi- 

ciency of  Evidence. 

The  burden  of  showing  title  to  realty  by  adverse  possession 
rests  upon  the  party  claiming  it.  Held,  further,  that  the  record 
in  this  case  fails  to  show  sufficient  evidence  of  adverse  claim 
upon  which  to  found  such  title. 

5.  Real   Property — Limitations — Adverse   Possession — Adverse   Right 

— Lea.sing — Paying  Taxes — Evidence. 
W^here  decedent  purchased  land,  had  deed  thereto  made  in 
name  of  his  brother,  and  thereafter  controlled  and  leased  the 
land,  which  was  assessed  in  his  name,  and  paid  taxes  thereon 
for  a  long  series  of  years,  but  decedent's  possession  was  in 
recognition  of  and  subject  to  the  title  and  ownership  of  his 
brother,  decedent  did  not,  by  such  use  of  the  land  and  payment 
•of  taxes,  acquire  a  valid  claim  by  adverse  possession. 

6.  Estoijpel — Necessity  of  Pleading — Reply. 

Where,  in  a  suit  to  determine  an  adverse  claim  to  land, 
defendant  filed  a  counterclaim  of  title,  a  claim  that  defendant 
was  estopped  by  la?hes  from  claiming  title  should  have  been 
raised  by  reply. 

7.  Real   l*roperty — Quieting  Title — Estoppel   by  loaches — Evidence — 

Silence. 

Where  decedent  purchased  property,  causing  deed  to  same  to 
be  taken  in  his  brother's  name,  in  May,  1887,  and  until  his 
death  in  1902  was  in  possession  and  controlled  the  land  in  sub- 
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ordination  to  the  brother's  legal  title,  but  there  was  no  shew- 
ing that  decedent  had  expended  money  for  or  made  improve- 
ments on  the  land  or  had  done  any  act  detrimental  to  the  legal 
title,  and  no  adverse  claim  appeared  until  the  land  was  award- 
ed to  decedent's  widow  in  1910,  held,  that  in  the  light  of  these 
facts,  mere  silence  on  the  part  of  the  brother  did  not  give  rise 
to  an  estoppel  by  laches  as  against  him 

(Opinion  filed  January  6,  1913.) 
Appeal  from  Circuit  Court,  Day  County.  Hon.  J.   H.   BoT- 
TUM,  Judge. 

Action  by  Diana  E.  Wallace  against  George  C.  Dunton,  as 
administrator,  etc.,  of  Edward  C.  Wallace,  deceased,  and  others,  to 
determine  adverse  claims  to  land.  From  a  judgment  for  defend- 
ants, on  a  trial'to  the  court,  plaintiff  appeals.  Affirmed. 
H.  H.  Potter,  and  Campbell  &  Walton,  for  Appellant. 
If  Samuel  C.  Wallace  in  fact  paid  the  purchase  price  for  the 
land  at  the  time  he  purchased  it  in  1887,  and  took  the  title  in  the 
name  of  Edward  C.  Wallace,  then  the  equitable  title  was  in  Sam- 
uel C.  Wallace  pursuant  to  the  provisions  of  section  303  of  the 
Civil  Code. 

The  reasons  which  lead  irresistibly  to  the  conclusion  that 
Samuel  C.  Wallace  paid  for  this  land  with  his  own  means  and 
for  his  own  benefit,  are  as  follows : 

He  alone  conducted  the  negotiations  surrounding  the  pur- 
chase; he  paid,  personally,  the  purchase  price;  neither  Edward  C. 
Wallace' nor  any  representative  of  his  was  present  or  participated 
in  the  transaction;  Edward  C.  Wallace  was  never  known  to  have 
visited  South  Dakota;  Samuel  C.  'Wallace  must  necessarily  have 
recorded  the  deed  himself,  as  it  was  recorded  on  the  same  day  it 
was  executed.  (Page  496  Record.)  There  is  not  in  the  record 
anywhere  the  slightest  intimation  that  the  deed  was  ever  delivered 
to  Edward  C.  Wallace  or  that  he  ever  saw  it,  had  it  in  his  posses- 
sion, or  knew  of  its  existence.  Immediately  after  the  execution 
of  the  deed,  Samuel  C.  Wallace  w^ent  into  possession,  broke  up  a 
part  of  the  land  which  w^as  unbroken,  rented  and  supervised  the 
.  land  from  year  to  year  as  any  man  would  ordinarily  and  natural- 
ly do  with  real  estate  that  was  his  own,  harvested  and  sold  the 
crop  raised  thereon  from  year  to  year,  took  and  enjoyed  the  pro- 
ceeds himself,  paid  all  expenses  for  hauling  and  threshing  grain 
raised  thereon,  had  the  land   regularly   assessed  to  himself,   and 
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for  twenty-three  years  he,  and  his  widow,  claiming  through  him, 
regularly  paid  all  taxes  on  the  land.  On  two  different  occasions 
he  looked  the  farm  over  with  a  view  of  selecting  a  building  spot 
and  erecting  a  dwelling  thereon.  He  bought  with  his  own  means 
and  took  title  in  his  own  name,  of  twenty-two  acres  which  was  a 
part  of  the  quarter  section  used  as  a  race  track  or  fair  ground,  so 
as  to  square  out  and  thus  add  to  the  value  of  his  farm.  He  on 
numerous  occasions  referred  to  this  land  as  his  farm,  and  told 
various  persons  that  it  was  his,  thus  characterizing  his  possession. 
That  his  possession  and  the  possession  of  his  widow  through  him 
after  his  death,  was  open,  notorious  and  continuous  from  1887 
to  the  time  of  the  trial  in  191 1,  a  period  of  twenty-four  years,  is 
not  disputed  or  attempted  to  be  disputed  by  the  evidence. 

There  is  not  the  slightest  evidence  that  he,  during  the 
years  of  his  life,  or  that  of  his  daughter,  Lena  VV.  Cunning- 
ham, after  bis  death,  covering  the  years  from  1887  to  1910 — 
a  period  of  twenty- three  years — ever  claimed  or  suspected 
that  they  owned  or  had  any  interest  ip  this  land  or  in 
any  land  in  South  Dakota.  If  Edward  C.  Wallace  sent  money  to 
his  brother  in  South  Dakota  to  buy  or  invest  in  land,  there  would 
naturally  be  in  existence  some  acknowledgement  by  Samuel  C. 
Wallace  of  its  receipt  by  him,  and  there  would  necessarily  be  some 
records  by  which  the  payment  of  such  money  could  have  been 
established;  yet  the  record  is  entirely  devoid  of  any  evidence  of 
this  character.  If,  during  the  fifteen  years  intervening  between 
the  purchase  of  this  land  and  the  death  of  Samuel  C.  Wallace  in 
1902,  the  latter  had  been  looking  after  this  land  and  farming  it  for 
Edward  C.  Wallace  and  not  for  himself,  there  must  of  necessity 
have  been  correspondence  between  Samuel  C.  Wallace  and  his 
brother  concerning  it,  and  the  letters  could  have  been  producd,  or 
if  lost,  secondary  evidence  of  their  contents.  Yet  nothing  of  this 
sort  was  introduced  or  attempted. 

It  is  exceedingly  probable  that  if  Edward  C.  Wallace  had 
(lied  in  fact  owning  a  farm  in  South  Dakota,  his  daughter  and 
sole  heir,  residing  in  the  same  place,  would  have  had  some  know- 
ledge or  intimation  of  the  fact,  and  if  she  had  any  such  knowledge 
or  intimation,  it  is  inconceivable  that  she  should  have  made  no 
claim  or  inquiry  concerning  it  until  1910 — thirteen  years  after   the 
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death  of  her  father  in  1897 — ^yet  nothing  of  this  kind  is  even  at- 
tempted. 

.  The  defendant  Lena  W.   Cunningham  does  not  appear  as  a 
witness  at  the  trial ;  neither  is  any  deposition  by  her  oflFered. 

The  defendant  Lena  W.  Cunningham  knew  of  the  death  of 
Samuel  C.  Wallace  in  1902,  because  notice  of  application  for  proof 
of  his  will  was  both  published  and  served  upon  her;  she  was 
charged  with  notice  of.  the  proceedings  taken  in  the  settlement  of 
his  estate;  and  was  charged  with  notice  that  the  final  decree  pur- 
suant to  the  will,  vested  or  undertook  to  vest  title, to  the  particu- 
lar land  in  controversy  in  Diana  E.  Wallace.  A  certified  copy  of 
this  decree  has  also  been  a  matter  of  record  in  the  office  of  the 
register  of  deeds  of  Day  county  since  1903.  Yet  not  until  1910 
and  about  a  year  before  the  trial  of  this  action,  does  she  offer  any 
claim  to  it,  and  then  and  on  April  27,  1910,  she  presents  to  the 
county  court  of  Day  county  a  petition  asking  administration  of 
her  father's  estate,  alleging  that  he  died  owning  the  land  in  con- 
troversy. 

From  this  evidence,  or  rather  from  this  lack  of  evidence,  it 
seems  to  us  impossible  to  reach  any  conclusions  regarding  the 
ownership  of  this  land,  except  as  follows: 

First — ^That  Edward  C.  Wallace  in-  fact  never  bought  or 
paid  for  the  land  in  controversy. 

Second — ^That  he  never  knew  prior  to  his  death  that  the  rec- 
ord title  to  this  land  was  in  him,  or  if  he  did  know  it,  he  also 
knew  that  while  the  record  title  was  in  him,  the  land  in  fact  be- 
longed to  Samuel  C.  Wallace;  and 

Third — ^That  the  defendant,  Lena  W.  Cunningham,  never 
knew  that  her  father  held  the  record  title  to  the  land  or  that  she 
as  his  sole  heir  had  of  record,  or  otherwise,  any  claim  to  it  un- 
til the  spring  of  1910. 

We  do  not  desire  to  discuss  at  length  the  evidence  of  de- 
fendant's witnesses  who  claim  that  Samuel  C.  Wallace,  years  ago 
and  about  the  time  and  shortly  after  the  making  of  the  deed  in 
question,  intimated  or  said  to  them  that  the  land  was  not  his, 
but  was  his  brother's.  We  have  no  doubt  most  of  these  witnes- 
ses intended  to  be  truthful  and  that  something  of ^  that  character 
was  said  to  them  by  Samuel  C.  Wallace.  If  as  a  matter  of  fact 
he  had  put  this  land  in  the  name  of  his  brother  to  avoid  the  un- 
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just  demands  which  a  divorced  wife,  who  had  been  guilty  of  in- 
fidelit},  was  making  or  was  likely  to  make,  against  him,  it  would 
be  the  most  natural  thing  to  expect  that,  if  he  spoke  of  it  at  all, 
he  would  carry  out  the  intention  in  making  the  deed,  and  by 
statements  lead  people  to  believe  that  the  land  belonged  to  his 
brother  or  to  some  one  besides  himself. 

Martin  Giblin  testifies  that  Samuel  C.  Wallace  distinctly  told 
him  a  year  or  two  after  he  got  possession  of  the  land,  and  in 
1888,  1889  or  1890,  that  he  did  not  own  the  land  and  that  it  be- 
longed to  his  brother  who  lived  in  the  east.  (Pages  235-237  Rec- 
ord.) Yet  when  the  witness  assessed  the  land  for  taxation  in 
1897,  he  assessed  it  to  Samuel  C.  Wallace. 

Again,  the  testimony  of  A.  E.  Barker,  a  witness  for  the  de- 
fendant, clearly  indicates  that  Edward  C.  \\  all  ace  did  not  in  fact 
buy  or  pay  for  this  land..  He  testifies  that  Samuel  C.  Wallace 
stated  to  him  as  follows:  "Mr.  Wallace  said  he  had  a  widowed 
sister  down  home  W'hom  he  had  to  support,  and  he  thought  that 
the  income  from  this  land  would  enable  his  brother  to  help  sup- 
port her."  (Page  226  Record).  In  this  same  conversation  he  is 
alleged  to  have  stated  to  the  witness.  Barker,  as  follows:  **He 
told  me  of  the  death  of  his  wife  and  children  down  in  New  York 
state  and  the  sorrow  which  it  caused  him,  of  his  second  marriage 
and  the  infidelities  of  his  second  wife,  and  the  particulars  of  the 
divorce  proceedings  which  followed."  It  is  clear  from  the  con- 
versation that  he  at  that  time  had  in  mind  as  a  reason  for  taking 
the  deed  in  the  name  of  Edward  C.  Wallace,  the  unjust  demands 
that  the  divorced  wife  who  had  been  unfaithful  J:o  him,  might 
make  against  him. 

Further,  we  contend  that  whatever  the  character  of  Samuel 
C.  Wallace's  possession  up  to  the  time  of  his  death  in  1902,  the 
possession  of  Diana  E.  Wallace,  his  widow  and  sole  devisee,  has 
unquestionably  at  all  times  since  been  open,  notorious  and  ex- 
clusive, and  without  any  thought  or  intimation  that  the  defendant 
or  any  person  aside  from  herself,  had  any  interest  therein.  Her 
})osses5ion  ha's  been  contimunis  and  exclusive  since  her  husband's 
death ;  she  has  regularly  managed  the  same  and  farmed  it  by 
tenant  from  year  to  year  without  her  rights  to  do  so  having  been 
questioned  by  any  person  whomsoever,  until  1910.  It  has  regularly 
during  all  these  intervening  years  been  assessed  to  her,  and  she  has 
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regularly  paid  the  taxes  thereon.  By  decree  of  the  county  coun 
for  Day  county  it  was  solemnly  adjudged  to  be  the  property  of 
the  plaintiff,  and  was  by  final  decree  of  that  court  assigned  to 
her  in  1903,  a  certified  copy  of  the  final  decree  being  recorded  in 
the  office  of  the  register  of  deeds  of  Day  county  in  1903,  and  has 
always  since  been  notice  to  the  world  that  plaintiff  claimed  title 
in  fee  to  the  land.  From  the  time  of  Samuel  C.  Wallace's  death  in 
1902  until  defendant  first  made  claim  to  this  land  in  1910,  eight 
years  had  intervened  without  an  intimation  from  defendant  that 
she  claimed  any  interest  in  the  land,  and  if  the  possession  of 
Samuel  C.  Wallace  was  adverse  and  exclusive  in  character,  then 
twenty-three  years  have  elapsed  without  defendant  or  her  father 
in  his  lifetime  asserting  any  right  thereto  or  interest  therein. 

The*!aw  is,  we  believe,  that:  "If  a  man  knowingly,  although 
he  does  it  passively,  by  looking  on,  suffers  another  to  purchase 
and  expend  money  on  land  under  an  erroneous  opinion  of  title, 
without  making  known  his  claim,  he  shall  not  afterward  be  per- 
mitted to  exercise  his  legal  rights  against  such  person."  Shelby 
v.  Bowden,  (S.  D.)  94  N.  W.  416;  Wampole  v.  Kauntz,  14  S. 
D.  334;  Murphy  v.  De  F'oe,  (S.  D.)  99  N.  W.  86;  Diamond  v. 
Manheim,  (Minn.)  63  N.  W.  495;  Wendell  v.  Van  Rensslaer,  i 
John.  Ch.  344;  Kirk  v.  Hamilton,  102  U.  S.  68;  Erwin  v.  Lowry, 
7  How.  (U.  S.)  172;  Close  v.  Glenwood  Cemeter>-,  107  U.  S. 
466;  State  v.  Graham,  21  Xeb.  329;  Gillespie  v.  Sawyer,  15  Xeb. 
536;  Pomeroy's  Eq.  Jur.,  Sec.  965;  Simmons  v.  Burhngton  & 
C.  R.  R.  Co.,  159  U.  S.  278;  Kenny  v.  :\IcKenzic,  (S.  D.)  127 
>^'-  W.  597. 

The  rule  of  law  alx>ve  quoted  contemplates  that  to  be  estop- 
ped one  must  knowingly  suffer  another  to  occupy,  improve,  etc. 
There  are,  however,  many  exceptions  to  the  rule  which  are  as  well 
recognized  as  the 'rule  itself,  and  where  the  circumstances  arc 
such  that  a  party  could  readily  have  ascertained  what  the  facts 
and  his  legal  rights  are,  and  he  has  failed  and  neglected  to  do  so, 
he  is  just  as  effectively  estopped  and  precluded  as  though  he  at 
all  times  had  full  knowledge  thereof.  The  doctrine  for  which  we 
contend  was  by  this  court  clearly  applied  in  the  case  of  Shelby  v. 
Bowden,  supra.  Ui>on  this  proposition  see,  also,  McQuiddy  v. 
Ware,  20  Wall  14,  22  L.  Ed.  311;  Bausman  v.  Kelley,  (Minn.) 
36  X.  W.  333;  Richards  v.  Mackall,   124  U.   S.  183,  31   L.  Ed. 
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396;  Marcoth  v.  KOartman,  (Minn.)  48  N.  W.  767;  Foster  v. 
Mansfield  &  C.  &  L.  R.  R.  Co.,  36  L.  Ed.  899;  Johnson  v.  Stan- 
dard Mining  Co.,  148  U.  S.  360,  37  L.  Ed.  480;  Bacon  v.  N.  W. 
:^Iut.  Life  Ins.  Co.,  131  U.  S.  258,  33  L.  Ed.  128;  Fraker  v. 
Hoiick,  36  Fed.  403;  Lafferty  v.  Lafferty,  26  S.  E.  265;  Burgess 
V.  St.  Louis  R.  Co.,  12  S.  W.  1050;  Higbee  v.  Daley,  (N.  D.)  109 
N.  W.  318;  BaUsman  v.  Fane,  46  N.  W.  13;  Bliss  v.  Pritchard, 
67  N.  W.  146. 

In  this  case,  if  defendant  suspected  she  had  any  interest  in 
the  land,  she  knew  tliat  during  all  these  years  she  was  not  in  pos- 
session, and  made  no  claim  to  the  possession  or  fruits  of  possession 
thereof.  It  necessarily  follows  that  she  at  least  knew  some  one 
else  was  in  possession.  She  knew  that  she  paid  no  taxes  thereon, 
and  necessarily  knew  that  some  one  else  did.  She  is  cdhclusively 
charged  with 'knowledge  by  record  of  the  final  decree  of  the 
county  court  in  1903  assigning  to  and  vesting  title  in  Diana  E. 
Wallace,  the  plaintiff  in  this  action. 

"Whatever  is  notice  enough  to  excite  attention  and  put  a  party 
upon  his  guard,  and  call  for  inquiry,  is  notice  of  everything  to 
which  such  inquiry  might  have  led."  Marcoth  v.  Hartman. 
(Minn.)   48  N.  W.  767. 

Upon  this  question  last  discussed,  there  is  no  conflict  in  the 
evidence,"  and  we  believe  that  under  the  undisputed  evidence  re- 
lating to  estoppel  by  laches,  the  defendant  is  by  law  at  this  time 
clearly  precluded  from  asserting  any  right  to  the  land,  and  that 
the  judgment  of  the  trial  court  should  be  reversed  and  findings 
and  judgment  ordered  for  the   plaintiff. 

Anderson  &  Waddel,  for  Respondents. 

Citing  section  46  of  the  Code  of  Civil  Procedure. 

It  is  the  contention  of  respondent  that  when  Samuel  C.  Wal- 
lace took  deed  from. Richard  H.  Smith  and  wife,  to  Edward  C. 
Wallace,  he  did  so  as  the  brother  and  agent  of  Edward  C.  Wal- 
lace. And  we  believe  there  is  absolutely  nothing  in  the  evidence 
which  is  inconsistent  with  this  theory.  Samuel  C.  Wallace  resided 
in  Day  County,  South  Dakota,  a  state  of  cheap  land.  His  bro- 
ther, Edward  C.  Wallace,  resided  in  the  state  of  New  York,  a 
state  where  presumably  investments  were  not  as  easily  found  nor 
so  profitable  when  found.  This  deed  was  made  in  the  presence 
of  and  at  the  solicitation,  if  not  indeed  by  the  personal  execution 
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of  Samuel  C.  Wallace.  It  contains  a  statement  therein,  that  the 
consideration  of  $1,000.00  paid  to  the  Smith  people  was  to  the  n 
in  hand  paid  by  Edward  C.  Wallace.  The  land  is  therein  direct- 
ly conveyed  to  Edward  C.  Wallace  at  the  request  and  demand  of 
Samuel  C.  Wallace.  Under  the  law  above  cited,  when  Samuel  C. 
Wallace  went  into  possession  of  this  land,  his  possession  is  pre- 
sumed to  have  been  the  possession  of  Edward  C.  Wallace  and  his 
occupation  of  the  premises  is  deemed  to  have  been  under  and  in 
subordination  to  that  legal  title. 

If,  indeed,  as  we  contend,  the  purchase  price  of  this  land 
was  intrus-ted  to  Samuel  C.  Wallace  by  Edward  C.  Wallace  for 
the  purpose  of  investment,  Edward  C.  Wallace  residing  in  New 
York  state  and  Samuel  C.  Wallace  living  in  South  Dakota,  then  of 
course,  Samuel  C.  Wallace  negotiated  the  purchase.  Then,  of 
course,  he  personally  turned  over  to  the  grantor  the  purchase 
price.  Then  it  is  immaterial  whether  Edward  C.  Wallace  ever 
visited  South  Dakota  or  not.  Then  it  was  most  natural  that  Sam- 
uel C.  Wallace  recorded  the  deed  himself.  Then  the  delivery  to 
Samuel  C.  Wallace  was  a  delivery  to  Edward  C.  Wallace  whether 
'Edward  C.  Wallace  ever  saw  the  deed  thereafter  or  not.  Then, 
of  course,  Samuel  C.  Wallace  went  into  possession,  took  charge 
of  this  land  and  did  the  things  which  he  did  in  carrying  out  his 
agency  for  his  brother.  Nor  is  it  inconsistent  that  he  looked  the 
farm  over  with  a  view  to  selecting  a  building  spot.  There  is  no 
showing  as  to  what  he  wanted  these  buildings  for.  There  is  no 
evidence  to  conflict  with  the  idea  that  his  brother  may  have  want- 
ed improvements  on  the  farm.  Nor  is  it  inconsistent  with  this 
idea  that  he  bought  twenty-two  acres  which  was  a  part  of  this 
same  quarter  secton  of  land  and  took  a  deed  thereto  in  his  owti 
name.  A  thousand  diflFerent  reasons  might  have  prompted  him 
to  do  this.  Again,  we  say  the  fact  that  he  referred  to  this  as  his 
farm  was  not  inconsistent  with  the  idea  that  in  reality  his  brother 
was  the  owner.  It  i's  not  at  all  an  uncommon  thing,  in  fact  it  is 
the  usual  thing  for  a  man  who  has  the  immediate  control  over  pro- 
perty, whether  for  himself  or  some  one  else  to  speak  of-  it  as  his 
property.  Nor  was  it  unnatural  that  this  land  should  be  assessed 
to  him  and  that  he  should  pay  the  taxes  on  it. 

As  to  the  witness  Giblin:  It  is  not  an  unusual  thing  that  an 
assessor  makes  hio  assessment   follow  that  of  his  predecessor  in 
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office.  The  evidence  shows  that  the  witness  made  this  assessmen: 
in  the  year  1897,  some  ten  years  after  the  land  had  been  deeded 
away  by  Smith,  and  a  matter  of  eight  or  nine  years  after  he  had 
heard  Samuel  C.  Wallace  say  that  the  land  was  not  his,  but  be- 
longed to  his  brother.  According  to  appellant's  own  contention, 
this  land  had  all  the  time  after  its  purchase,  been  assessed  to 
Samuel  C.  Wallace,  was  it  then  strange  that  Giblin  so  assessed  it, 
even  though  he  had  at  on-e  time  heard  that  it  belonged  to  his 
brother  ? 

He  says  Samuel  C.  Wallace  told  him  that  he  could  not  sell 
a  part  of  the  tract  for  a  cemetery,  "Because  it  was  not  his;  that  it 
belonged  to  his  brother  and  he  lived  in  the  east."  He  further  said 
that  he  would  write  to  his  brother  and  find  out  how  much  he 
wanted  for  the  ground.  Some  little  time  after  this  and  after  hav- 
ing written  to  his  brother  and  received  a  reply,  Samuel  C.  Wal- 
lace again  stated  to  witness  that  his  brother  owned  the  land  and 
that  he  would  sooner  not  sell  it  for  a  burying  ground,  giving  as 
hi's  reason  that  he  thought  it  would  decrease  the  value  of  the  pro^ 
perty.  One  of  two  things  must  be  true  in  reference  to  this  con- 
versation. First,  it  must  have  taken  place  about  as  witness  says 
it  did,  on  the  occasion  and  in  the  manner  as  related,  or  witness 
must  have  been  fabricating  the  whole  story. 

The  testimony  of  John  Winters  showing  that  Samuel  C.  Wal- 
lace on  several  occasions  remitted  to  his  brother  in  the  east,  money, 
the  proceeds  of  this  particular  land,  is  a  strong  circumstance  to 
show  that  Edward  C.  Wallace  must  have  paid  the  purchase  price 
and  must,  in  truth,  have  been  the  owner  in  fee  of  that  land.  The 
fact  that  he  remitted  this  money  which  is  shown  to  have  been 
$100.00  per  year  for  two,  three  or  four  years,  is  a  thing  that 
cannot  be  easily  explained  on  any  other  theory. 

Counsel  for  appellant' contended  that  certain  of  the  evidence 
in  this  case  tends  to  show  that  this  land  was  purchased  by  Sam- 
uel C.  Wallace  and  kept  by  him  as  an  investment,  the  proceeds 
from  which  should  be  expended  on  some  certain  dependent  rela- 
tive in  the  east.  We  submit  that  this  is  most  remote  speculation. 
A  thing  that  is  inconsistent  with  this  idea  in  this  connection  is 
that  the  exact  amount  each  year  was  $100.00.  Had  this  been  an 
investment  for  such  a  purpose  as  imagined  by  appellant,  why  were 


Digitized  by  VjOOQIC 


Jan.,  1913]  WALLACE  v.   DUNTON  et  al.  607 

not  the  proceeds,  the  amount  which,  on  the  given  year,  happened 
to  be  realized  from  that  investment? 

The  witness, ,  Sheelar,  testified  that  at  a  time  eighteen  or 
nineteen  years  ago,  when  Samuel  C.  Wallace  was  at  his  farm  to 
buy  seed  corn,  he  said  he  was  going  to  "plant  it  on  his  brother's 
place,"  the  Dick  Smith  place;  **that  I  sfiould  leave  it  at  Mr.  Hal- 
ter's place  or  about  the  field  across  the  road  from  the  burying 
ground."  "That  is  right  across  the  road  from  the  Dick  Smith 
place."  (Record  pages  293-295.)  "I  heard  him  say  once  he  had 
money  from  his  brother  up  here.  I  borrowed  $10.00  of  him  once. 
He  said  it  was  not  his,  it  was  his  brother's.  He  said  he  guar- 
anteed his  brother  ten  per  cent  on  his  money  if  he  invested  it  in 
land." 

G.  D.  Peterson  testifies,  "He  said  he  had  bought  it  for  his 
brother,  Edward  Wallace." 

Frank  Wallace  testifies  that  at  a  time  when  a  certain  gran- 
ary on  this  land  was  on  fire  and  in  the  presence  of  G.  D.  Peter- 
son, whose  evidence  we  have  before  referred  to,  he  told  Mr.  Peter- 
son "He  would  not  have  thought  so  much  of  it  if  it  was  his, 
but  it  was  his  brother's  building."  (Record  page  341.)  At  an- 
other time  he  said  that  "he  was  paying  Ed  $100.00  a  year  for 
the  use  of  the  land  and  when  he  had  a  crop  he  would  have  a 
share  of  the  crop  and  he  was  to  pay  $100.00  a  year  and  the  taxes 
on  the  land." 

David  Compton  testifies,  "he  told  me  it  was  not  his.  It  be- 
longed to  his  brother."  (Record  page  332.)  "He  said  something 
to  me  about  having  bought  this  land  for  his  brother."  (Record 
page  336.) 

L.  W.  Scripture  testifies  "he  said  he  bought  the  land  and  it 
was  money  he  got  from  the  east  to  invest  for  other  people.  He 
bought  for  others."  (Record  page  367.) 

It  is  further  shown  by  the  evidence  of  Samuel  D.  Clark  that 
at  this  time  and  during  the  times  herein  mentioned  Samuel  C. 
Wallace  was  loaning  money  which  belonged  to  his  brother,  Ed- 
ward. (Record  page  378.) 

E.  A.  Barker  testifies  that  at  one  time,  while  looking  over  the 
corn  field  on  this  land,  in  company  with  Samuel  C.  Wallace,  Mr. 
Wallace  stated  to  him,  "if  I  owned  this  land  I  would  manure  it, 
seed  it  down  and  pasture  it  and  then  I  believe  it  would  raise  jusi 
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as  good  corn  as  is  raised  in  Howard  county,  Iowa/'  (Record  page 
226.) 

Hence  we  submit  that  appellant  is  not  entitled  to  a  reversal 
on  the  ground  that  she  furnished  the  purchase  price  for  this  land. 

Assuming  then  that  Edward  C.  Wallace  furnished  the  pur- 
chase price  for  this  land  and  that  the  actual  ownership  at  that 
time  followed  the  legal  title,  the  next  question  for  consideration 
is :  Did  appellant,  by  her  evidence,  show  possession  or  occupancy 
of  this  land  such  as  w- ould  give  her  title  by  adverse  possession  ? 
Samuel  C.  Wallace  then  came  into  possession  of  this  land  as  the 
agent  or  lessee  of  his  brother.  His  possession  at  that  time  was 
that  of  his  brother  and  was  under  and  subservient  to  the  legal 
title.  The  only  way  in  which  this  land  could  become  the  property 
of  Samuel  C.  Wallace  or  his  successors  in  interest,  would  be  by 
twenty  years  adverse  possession  after  such  time  as  he  should  have 
changed  the  original  relationship  with  his  brother.  Possession,  in 
order  to  ripen  into  title  must  be  hostile,  not  in  the  sense  that  the 
possessor  must  be  in  open  warfare  with  the  feal  owner,  but  his 
acts  must  be  tortious  and  wrongful.  They  must  be  disloyal  to  the 
real  owner.  This  adverse  and  hostile  possession  must  he  open,  no- 
torious and  continuous  for  a  period  of  time  required  by  the  stat- 
ute of  limitations  which  in  this  state  is  twenty  years.  Certainly 
the  possession  of  Samuel  C.  Wallace  was  not  open,  notorious,  ad- 
verse or  hostile,  during  these  years  when  he  was  making  state- 
ments that  this  land  was  not  his,  but  that  it  belonged  to  his 
brother.  Appellant  admits  that  he  was  undoubtedly  making  these 
statements;  then  she  attempts  to  explain  that  they  were  made  be- 
cause he  did  not  want  it  known  that  he  claimed  the  land.  Her 
contention  seems  to  be  that  Samuel  C.  Wallace  was  holding  this 
land  adversely  to  the  title  of  Edward  C.  Wallace  and  at  the  same 
time  denying  that  he  was  doing  so..  He  claimed  to  own  while 
hiding  the  fact. 

To  begin  with,  the  law  looks  upon  a  claim  of  title  by  ad- 
verse possession  with  suspicion.  It  demands'  of  the  one  who 
makes  such  a  claim  that  he  establish  clearly  with  a  preponderance 
of  the  evidence  that  his  possession  does  in  every  way  measure  up 
to  the  requirements  of  the  rule,  i  Cyc,  page  1032,  and  cases 
cited ;  i  Cyc,  page  997,  and  cases  cited ;  Zeller's  Lessee  v.  Eckert 
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et  al,  U.  S.  II  Law  Edition  979;  Allen. v.  Allen,  a  Wisconsin  case, 
reported  in  16  N.  W.  at  page  610. 

Coming  then  to  the  last  contention  of  appellant  which  seems 
to  be  that  respondent  is  shut  out  by  some  rule  of  estoppel,  we 
have  no  hesitancy  in  admitting  the  correctness  of  the  principles  and 
rules  of  estoppel  laid  down  by  counsel,  but  we  fail  absolutely  to 
se€  wherein  they  are  applicable  to  the  case  at  bar. 

Certainly  in  the  case  at  bar,  no  one,  eitl\er  knowingly  or  pas- 
sively, looked  on  while  another  purchased  and  expended  money 
on  land  under  an  erroneous  opinion  of  the  title  to  that  land. 

Furthermore,  it  cannot  be  said,  under  the  evidence,  and 
under  the  admissions  and  argument  of  appellant  that  Lena  W. 
Cunningham  ever  passively  looked  on  while  either  of  these  par- 
ties expended  money  on  that  land,  either  in  the  way  of  purchase 
money,  or  as  improvement  money.  On  the  other  hand,  it  clearly 
appears  that  she  had  no  knowledge  of  the  fact  that  this  land  was 
hers,  or  that  she  had  any  interest  in  it  whatever  until  shortly  be- 
fore the  commencement  of  this  action. 

Let  us  see,  gran-ting  all  that  appellant  shows,  we  must  not 
forget  that  Lena  W.  Cunningham  lived  in  the  State  of  New 
York;  that  she  did  not  even  know  that  her  father  owned  land  in 
the  State  of  South  Dakota,  much  less  did  she  know  the  legal  de- 
scription of  that  land  or  the  fact  that  lands  which  were  shown  by 
said  petition  or  by  the  said  final  decree  of  distribution  as  belong- 
ing to  the  estate  of  Samuel  C.  Wallace  were  the  lands  which  were 
in  fact  in  the  name  of  her  father.  Hence,  we  say,  that  even 
though  it  were  shown,  as  it  was  not,  that  she  received  notice  of 
the  filing  of  the  petition  for  the  probate  of  this  estate,  nothing  in 
that  petition  could  disclose  to  her  the  fact  that  her  father  had 
owned  land  in  South  Dakota,  and  that  she  was  then  in  fact 
the  owner  thereof  herself.  H&d  she  even  been  aware  of  the  fact 
that  the  decree  of  distribution  did  assign  this  land  to  appellant,  it 
could  have  meant  nothing  to  her,  she  not  knowing  that  this  land 
was  then  in  the  name  of  her  father.  We  believe  that  the  circum- 
stances were  not  such  as  to  cause  anyone  to  make  inquiry,  much 
less  such  as  would  charge  her  with  the  duty  of  examining  the 
records  of  Day  County  to  ascertain  whether  or  not  her  father 
had  ever  owned  land  there. 
39 —Vol.  30,  S.  D. 
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There  is  nothing,  however,  to  indicate  that  respondent  ever 
knew  that  the  probate  proceedings  were  had  or  that  she  ever  ob- 
tained any  knowledge  of  the  contents  of  the  final  decree  of  dis- 
tribution, and  had  s-he  obtained  such  knowledge,  yet  there  was 
nothing  in  it  to  put  her  on  he^  inquiry.  The  only  notice  with 
which  she  could  be  charged,  if  any  at  all,  is  constructive  notice. 

To  charge  a  party  with  constructive  notice  of  a  fact  which 
ooUld  have  been  ascertained  by  inquiry,  the  circumstances  known 
to  him  must  have  been  such  as  ought  reasonably  to  have  excited 
his  suspicion  and  led  him  to  inquire.  The  general  rule  that  con- 
structive notice  arises  from  facts  placing  on  inquiry  does  not  im- 
pute notice  of  every  conceivable  fact  and  circumstance,  however 
remote,  which  might  come  to  light  by  exhausting  all  possiWe 
means  of  knowledge."  29  Cyc.  pages  114-115  and  cases  cited;  21 
Am.  &  Eng.  Encyc.  pages  585  and  cases  cited;  State  v.  Mellette, 
S.  D.,  92  N.  W.  395. 

For  further  exemplification  of  this  rule  see  cases  cited  under 
foot  note  25  Cyc,  page  742;  Knoedler  v.  Glaenzer,  55  Fed.  895, 
20  Iy.  R.  a.  733;  Conway  v.  Supreme  Council  California,  70  Pac. 
223;  McCarthy  v.  Mutual  Relief  Association,  Petaluma  California, 
22  Pac.  933;  Jamison  v.  Miller,  Iowa,  20  N.  W.  491;  Guest  v. 
Burlington  Opera  House  Company,  Iowa,  38  N.  W.  158;  Laub  v. 
Trowbridge  Adm'r,  etc.,  Iowa,  32  N.  W.  394;  Dean  v.  Crall, 
Mich.,  57  N.  W.  813. 

In  the  case  at  bar,  instead  of  appellant  having  been  caused 
to  act  to  her  prejudice,  because  of  the  silence  of  respondent,  she 
was  left  in  possession  of  said  premises  ior  a  number  of  years,  dur- 
ing which  time,  as  shown  by  her  evidence,  she  took  the  rents  and 
profits  and  benefits  from  said  land  without  returning  anything 
therefor.  No  improvements  were  made  upon  this  land.  No 
moneys  were  spent  other  than  directly  for  the  purpose  of  raising 
crops  and  bringing  about  a  benefit  to  appellant.  So  it  appears  to 
us  that  in  this  case,  every  one  of  the  essential  elements  of  an  es- 
toppel is  lacking. 

SMITH,  J.  Appeal  from  the  circuit  court  of  Day  county.  On 
May  17,  1887,  Richard  H.  Smith  and  wife  conveyed  to  Edward 
C  Wallace  a  quarter  section  of  land  in  Day  county,  less  a  tract 
of  about  10  acres  previously  conveyed  for  cemetery  purposes,  and 
less  another  tract  of  about  22  acres,  previously  transferred  to  the 
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Day  County  Agricultural  Association.  The  siale  and  purchase  on 
the  part  of  Edward  C.  Wallace  was  transacted  by  Samuel  C.  Wal- 
lace, his  brother.  Samuel  C.  Wallace  paid  over  the  purchase  price, 
and  from  the  time  of  the  delivery  of  the  deed  to  the  time  of  his 
death,  in  1902,  rented  the  land  to  tenants,  collected  the  rents,  and 
generally  controlled  the  disposition  and  handling  of  the  land.  Ed- 
ward C.  Wallace,  the  purchaser,  was  never  in  South  Dakota.  The 
land  was  assessed  in  the  name  of  Samuel  C.  Wallace  and  his  es- 
tate and  widow  from- 1888  to  1909,  inclusive,  and  all  taxes  were 
paid  by  Samuel  C.  Wallace  and  Diana  E.  Wallace,  his  widow,  or 
by  some  one  for  them.  On  January  15,  1898,  the  22  acres  of  the 
quarter  section  formerly  deeded  by  Smith  to  the  Day  County  Agri- 
cultural Association  was  purchased  by  and  deeded  to  bamuel  C. 
Wallace.  On  May  10,  1900,  Samuel  C.  Wallace  made  his  last  will 
and  testament,  devising  all  his  property  to  his  wife,  Diana  E.*  Wal- 
lace, the  plaintiff,  and  naming  her  as  sole  executrix.  The  will 
does  not  specifically  describe  the  land  in  controversy,  or  any  other 
land  or  property  devised,  but  is  a  general  devise  of  "all  my  real 
and  personal  property  of  every  name  and  nature  of  which  I  may 
die  possessed.*'  The  will  was  duly  probated,  notice  thereof  being 
mailed  on  July  10,  1902,  to  the  heirs  named  in  the  petition ;  Lena 
Wallace  Cunningham,  daughter  of  Edward  C.  Wallace,  being  nam- 
ed as  one  of  the  heirs.  Probate  proceedings  were  conducted  to  a 
final  decree  of  distribution,  in  which  the  land  in  controversy  was 
assigned  to  the  plaintiff  Diana  E.  Wallace  on  September  24, 
1903,  and  the  decree  recorded  in  the  register  of  deeds  office  of 
Day  county  on  September  2rj,  1910.  Edward  C.  Wallace,  the 
grantee  named  in  the  deed,  died  in  1897,  10  years  after  the  re- 
cording of  the  deed.  Lena  Wallace  Cunningham  on  April  27, 
19 10,  filed  in  the  county  court  of  Day  county  a  petition  for  ad- 
ministration of  the  estate  of  her  father,  Edward  C.  Wallace,  al- 
leging that  the  decedent  was  owner  of  the  land,  and  the  defendant 
George  C.  Dunton  was  thereupon  appointed  administrator.  There- 
after the  plaintiff  Diana  E.  Wallace  brought  this  action  against 
Dunton  as  administrator  and  Lena  Wallace  Cunningham  and 
others  to  determine  adverse  claim  to  the  land.  Lena  Wallace 
Cunningham  answered,  claiming  title  to  the  land  in  herself.  The 
trial  court  found:  "(i)  That  consideration  for  the  deed  given 
by  Richard  H.  Smith  and  his  wif^  to  Edward  C.  Wallace,  datel 
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on  the  17th  day  of  May,  1887,  and  on  said  date  duly  recorded  in 
the  c^ce  of  the  register  of  deeds  of  Day  county,  *  *  *  trans- 
ferring and  conveying  the  property  in  controversy  in  ihe  above- 
entitled  cause,  was  the  money  and  property  of  the  said  Edward 
C.  Wallace.  (2)  That  the  land  in  controversy  has  not  prior  to 
the  commencement'  of  this  action  been  protected  by  a  substantial 
inclosure.  (3)  That  the  land  in  controversy  has  not  prior  to  the 
commencement  of  this  action,  and  for  a  period  of  at  least  20  years, 
been  usually  cultivated  or  improved,  possessed,  or  occupied  by 
said  Samuel  C.  Wallace  or  Diana  E.  Wallace,  the  above-named 
plaintiff,  or  either  of  them.  (4)  That  the  occupancy  of  said 
premises  by  the  said  Samuel  C.  Wallace  between  the  years  1887 
and  1902,  both  inclusive,  if  any,  was  not  adverse,  or  under  a  claim 
or  right  of  title  thereto,  but  that  the  same  was  had  subject  to  and 
in  subordination  and  recognition  of  the  title  of  the  said  Edward 
C.  Wallace/' 

The  court  further  finds  that  the  defendant  Lena  Wallace 
Cunningham  is  the  sole  heir  at  law  of  Edward  C.  Wallace,  de- 
ceased, and  as  such  became  and  is  the  owner  in  fee  of  the  land 
in  controversy,  and  is  entitled  to  a  judgment  and  decree  quieting 
her  title  against  the  plaintiff.  Appellant  assigns  insufficiency  of 
the  evidence  to  sustain  the  findings  of  fact  and  conclusions  of 
law,  and  specifies  fully  and  sufficiently  the  particulars  in  which 
the  evidence  is  alleged  to  be  insufficient.  The  assignment  which 
is  vital  to  appellant  on  this  appeal  is  that  the  evidence  is  insuffi- 
cient to  sustain  the  finding  of  the  trial  court  that  the  consideration 
for  the  deed  from  Richard  A.  Smith  and  wife  to  Edward  C.  Wal- 
lace was  the  money  and  property  of  Edward  C.  Wallace.  It  is 
appellant's  contention  that  this  finding  is  contrary  to  the  prepon- 
derance of  the  evidence,  and  that  the  trial  court  should  have  found 
that  such  consideration  was  paid  by  and  was  the  property  of 
Samuel  C.  Wallace. 

Appellant  cites  and  relies  upon  the  provisions  of  section  303 
of  the  Civil  Code,  which  reads  as  follows:  "When  a  transfer  of 
real  property  is  made  to  one  person  and  the  consideration  there- 
for is  paid  by  or  for  another,  a  trust  is  presumed  to  result  in 
favor  of  the  person  by  or  for  whom  such  payment  is  made."  It  is 
contended  that  Edward  C.  Wallace  is  holder  of  the  legal  title  in 
trust  for  Samuel  C.  Wallace.  " 
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While  this  action  is  brought  under  the  Code  to  determine 
adverse  claims  to  real  property,  it  is  apparent  that  the  issue  can 
only  be  determined  in  plaintiffs  favor  by  a  decree  adjudging  that 
Edward  C.  Wallace  holds  such  title  as  a -resulting  trust  because 
payment  of  the  purchase  price  of  the  land  was  made  from  the 
money  of  Samuel  C.  Wallace. 

[i]  It  is  the  settled  rule  that  the  burden  of  establishing  such 
a  trust  as  against  the  holder  of  the  legal  title  is  on  the  party  who 
asserts  the  trust.  Keuper  v.  Mette,  239  111.  586,  88  N.  E.  218; 
Cunningham.  V.  Cunningham,  125  Iowa,  681,  loi  N.  W.  470;  Leh- 
man V-  Lewis,  62  Ala.  129;  Ecton  v.  Moorei,  4  Ky.  Law  Rep.  307; 
Proctor  V.  Rand,  94  Me,  313,  4%  Atl.  5377  Veeder  v.  McKinley- 
Lanning  L.  &  T.  Co.,  61  Neb.  892,  86  N.  W.  982;  Beria  v.  Strauss, 
74  N.  J.  Eq.  678,  75  Atl.  763;  Summers  v.  Moore,  113  N.  C.  394, 
18  S.  E.  712.  The  burden  of  proof  is  on  the  party  claiming  the 
trust  to  prove  that  the  purchase  \vas  made  with' money  belonging 
to  him.  Millard  v.  Hathaway,  27  Cal.  1-19;  Webb  v.  Webb,  130 
Iowa,  457,  104  N.  W.  438;  Jones  v.  Hughey,  46  S.  C.  193,  24  S. 
E.  178;  Cottonwood  County  Bank  v.  Case,  25  S.  D.  77,  125  N.  W. 
298.  In  the  latter  case,  as  stated  in  the  syllabus,  this  court  held: 
"One  who  claims  that  his  money  has  been  used  to  purchase  land, 
title  to  which  is  taken  by  another,  has  the  burden  to  establish  it  by 
clear  proof."  An  extended  review  or  discussion  of  the  evidence 
adduced  at  the  trial  would  serve  no  useful  purpose  and  need  not 
be  attempted. 

[2,  3]  The  evidence  is  sufficient  to  s-how  that  the  money 
which  was  paid  to  Richard  H.  Smith  as  the  purchase  price  of  the 
land  was  in  possession  of  and  paid  over  by  Samuel  C.  Wallace. 
Were  it  not  for  the  fact  that  Samuel  C.  Wallace  himself  caused 
the  deed  to  be  taken  in  the  name  of  Edward  C.  Wallace  it  would 
be  a  fair  assumption,  in  the  absence  of  other  evidence,  that  the 
money  in  possession  of  Samuel  C.  Wallace  belonged  to  him,  but 
inasmuch  as  a  resulting  trust  is  never  presumed  from  such  a  tran- 
saction, but  must  be  proved  by  him  who  alleges  it,  we  think  that 
when  Samuel  C.  Wallace  paid  to  the  seller  money  in  his  possession, 
and  took  the  deed  in  the  name  of  Edward  C.  Wallace,  it  may  be 
fairly  presumed,  in  the  absence  of  other  evidence,  that  the  money 
was  the  money  of  Edward  C.  Wallace.  In  any  event,  it  is  clear 
that  the  transaction  itself  can  hardly  be  viewed  as  presenting  a 
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preponderance  of  evidence  in  favor  of  plaintiff's  claim  to  the 
money  which  was  the  purchase  price  of  the  land.  The  only  affirm- 
ative evidence  in  the  record  which  can  be  considered  as  having 
any  bearing,  direct  or  indirect,  upon  the  question  of  the  ownership 
of  the  fund  or  of  the  land  purchased  with  it  consists  of  the  testi- 
mony of  five  witnesses  who  testified,  in  substance,  that  they  had 
heard  Samuel  C.  Wallace  say  that  he  did  not  own  the  land  in 
(!on trover sy,  but  that  it  belonged  to  his  brother,  and  also  the 
testimony  of  one  witness  who 'testified  on  behalf  of  plaintiff  that 
at  the  time  the  deed  was  executed  Samuel  C.  Wallace  claimed  the 
land  was  his,  and  that  he  was  taking  title  in  the  name  of  his  bro- 
ther, and  of  one  or  two  other  witnesses  w^ho  testified  to  state- 
ments made  by  Samuel  C.  Wallace  in  his  lifetime  to  the  effect 
that  the  land  belonged  to  him.  It  is  conceded  that  Edward  C. 
Wallace  resided  in  New  York,  and  never  was  in  the  state  of  South 
Dakota,  and  the  record  is  silent  as  to  any  claim  to  this  land  ever 
having  been  made  by  Edward  C.  Wallace  or  his  heir,  Lena  Wal- 
lace Cunningham,  until  about  the  time  probate  proceedings  were 
instituted.  There  was  also  testimony  in  the  record  tending  to 
show  that  Samuel  C.  Wallace  said  he  had  made  certain  remittances 
of  $ioo  per  year  to  his  brother  Edward  C.  Wallace,  arising  out  of 
the  rentals,  or  use  of  the  land  itself. 

Appellant  contends  that,  under  the  evidence  in  the  record, 
defendant  should  be  held  barred  by  the  20-year  statute  of  limita- 
tions from  claiming  any  right,  title,  or  interest  in  the  land  in  con- 
troversy. It  is  conceded  that  from  the  time  the  land  was  pur- 
chased in  1887,  up  to  the  time  of  his  death  in  1902,  SamueJ  C. 
Wallace  controlled  and  leased  the  land,  and  that  Diana  E.  Wallace, 
plaintiff's  widow,  devisee  of  Samuel  C.  Wallace,  exercised  similar 
control  over  the  land  up  to  the  time  of  the  trial  of  this  action. 
It  is  also  conceded  that  the  land  was  assessed  in  the  name  of 
Samuel  C.  Wallace  from  1888  to  1909,  and  that  the  taxes  were 
paid  by  him  and  his  surviving  widow.  But,  as  we  have  seen,  the 
trial  court  found  that  the  land  in  controversy  was  the  property  of, 
and  was  purchased  with  money  of,  Edw^ard  C.  Wallace,  and  that 
the  occupation  of  the  premises  between  the  years  1887  and  1902, 
both  inclusive,  was  not  adverse,  hostile,  or  under  a  claim  or  right 
or  title  thereto,  but  was  in  subordination  to  the  title  of  Edward  C. 
Wallace. 
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[4]  The  burden  of  showing  title  to  the  property  by  ad- 
verse possession  rests  upon  the  plaintiff,  and  the  record  fails  to 
show  any  sufficient  evidence  of  adverse  claim  upon  which  to  found 
such  title. 

[5]  The  court  having  found  that  Edward  C.  Wallace  was 
the  owner  of  the  property  in  dispute,  and  that  the  possession  of 
Samuel  C.  Wallace  was  in  recognition  of  and  subject  to  the  title 
and  ownership  of  Edward  C.  Wallace,  it  is  entirely  clear  that 
Samuel  C.  Wallace  could  acquire  no  adverse  right,  title,  or  interest 
in  said  property  by  reason  of  the  fact  that  he  leased  and  controlled 
the  property,  and  that  it  was  assessed  in  his  name,  and  that' he 
paid  the  taxes  thereon,  even  during  a  long  series  of  years. 

[6,  7]  Appellant  further  contends  that,  upon  the  facts  dis- 
closed in  the  record,  the  defendant  should  be  held  estopped  by 
laches  from  now  claiming  title  to  the  property  in  controversy.  It 
might  be  sufficient  to  note  the  fact  that  no  estoppel  is  pleaded  in 
the  plaintiff's  reply  to  defendant's '  counterclaim.  But,  regardless 
of  the  want  of  proper  pleading,  the  evidence  itself  is  not  sufficient 
to  establish  an  estoppel  by  laches  under  the  rule  contended  for  by 
appellant.  Appellant's  statement  of  facts  nowhere  shows  that 
Samuel  C.  Wallace  expended  money  for  or  made  improvements 
on  the  land,  or  did  any  act  hostile  or  detrimental  to  the  legal  title 
vested  in  Edward  C.  Wallace  by  the  deed.  The  case  at  bar  is  not 
within  the  facts  or  the  principles  involved  in  the  cases  of  Shelby  v. 
Bowden,  16  S.  D.  531,  94  N.  W.  416;  Murphy  v.  Dafoe,  18  S.  D. 
42,  99  N.  W.  86;  Wampol  v.  Kountz,  14  S.  D.  334,  85  N.  W  595, 
86  Am.  St.  Rep.  765.  So  long  as  Samuel  C.  Wallace  was  in  pos- 
session and  control  of  the  land  in  subordination  to  the  legal  title 
of  Edward  C.  Wallace,  and  committed  no  act  hostile  to  such  title, 
mere  silence  on  the  part  of  Edward  C.  Wallace  could  never  give 
rise  to  an  estoppel  by  laches  as  against  him. 

Counsel  for  appellant  and  respondent  have  analyzed  and  dis- 
cussed with  great  care  the  effect  and  probative  weight  which 
should  be  accorded  the  testimony  of  each  witness  and  of  each  fact 
disclosed  in  the  evidence,  but  we  deem  it  unnecessary  to  attempt 
a  review  of  the  evidence  or  of  such  discussion.  It  is  sufficient  for 
the  purposes  of  this  appeal  to  say  we  have  reviewed  with  much 
care  the  discussion  of  counsel  and  the  entire  evidence  in  the  rec- 
ord.   We  are  not  convinced  that  the  findings  of  the  trial  court  are 
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against  the  preponderance  of  the  evidence,  and  therefore,  under 
the  well-settled  rule  of  this  court,  we  do  not  feel  at  liberty  to  dis- 
approve the  findings  of  the  trial  court. 

We  are  inclined  to  the  view  that  the  findmgs  and  judgment 
of  the  trial  court  should  be  affirmed.     It  is  so  ordered. 


COULTER,   Appellant,. v.    GUDEHIUS,   Respondent. 
(139  N.  W.  330.) 

Trial — ^Law  of  Case— Conflicting  Instructions — ^Boundary  liine 
Survey. 

Where,  in  an  action  to  determine  a  disputed  boundary,  plain- 
tiff claimed  that  a  certain  location  was  marked  by  a  mound  as 
an  original  government  corner  and  was  neither  a  lost  nor  an 
entirely  obliterated  corner,  and  the  court  charged  that,  if  the 
jury  found  from  a  preponderance  of  the  evidence  that  the 
mound  was  the  original  government  mound,  their  verdict  should 
ibe  for  plaintiff  because  the  location  of  such  mound  was  un- 
disputed, which  instruction,  being  unexcepted  to,  became  the 
law  of  the  case,  held,  it  was  error  to  further  charge  that,  be- 
fore the  jury  could  find  for  plaintiff,  it  must  also  find  that  the 
identity  of  such  mound  was*unquestioned  by  any  evidence;  that 
it  was  error  to  further  charge  that  where  the  location  of  the 
•monuments  is  uncertain  or  in  doubt,  the  government  field 
notes  "will  control"  in  determining  its  location;  that  such  in- 
struction is  not  warranted  by  Sec.  923,  926,  Pol.  Code. 
Boundaries  —  Government      Monumente  —  Questioned      Mound  — 

Courses  and  Distances— —Field  Notes,  Etc. 
When  a  question  is  raised  as  to  whether  a  certain  known 
mound  is  a  government  mound,  then  courses  and  distances,  ail 
surrounding  visible  evidences,  government  field  notes,  the  calls, 
and  everything  fairly  tending  to  aid  the  jury  in  determining 
whether  the  original  mound  still  exists,  may  be  considered;  the 
rule  being  only  that  unquestioned  government  monuments  will 
control  over  courses  and  distances. 
Same— Disputed    t^omer— Open    to    All    Evidence— ••Questioned'* 

Comer — "Uncertain,   Doubtful,    or  Lost   Comer" — ^Field   Notes 

— ^Evidence— Instructioii. 
The  location  of  a  disputed  corner  Is  an  open  question  to  be 
determined  from  all  the  evidence,  and,  when  determined,  it 
controls.  The  fact  that  a  certain  corner  is  "questioned"  does 
not  make  it  an  "uncertain,  doubtful,  or  lost  corner,"  nor  render 
field  notes  controlling  in  such  determination.  But,  where  the 
government  corner  cannot  be  located  by  clear  and  satisfactory 
evidence,  field  notes  of  government  survey  are  .prima  facie 
evidence   of   location   of   such   corner.      Held,   further,    that  an 
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instruction  which  assumed  in  effect  that  a  "questioned"  corner 
was  an  "uncertain,  doubtful,  or  lost"  corner,  was  erroneous. 
4.     Limitations — AdTerse    I^ossession — Claim    of    Title,    Extent    of — 
Patent. 

Where,    in    a    boundary    dispute,    plaintiff    claimed    under    a 
patent  to  the  northwest  quarter  of  a  specified  section,  defend- 
ant claimed   the  land  in   dispute  was  no  part  of  that  quarter, 
a  requested  charge  that  if  plaintiff  for  over  twenty  years  held 
possession  of  the  land  under  claim  and  "color  of  title,"  etc.,  he 
was  entitled   to  recover,   was  erroneous,   since   plaintiff's   "color 
of  title"  extended  only  to  the  land  descri'bed  in  his  patent,  and 
the  patent  could  not  operate  as  such  color  of  title  except  as  to 
land  embraced  in  its  description. 
Haney,   J.,  not  sitting. 
(Opinion  filed  Jan.   6,    1913»     Rehearing  denied  Feb.   19,   1913.) 
Appeal    from    Circuit     Court,     Brookings     County.       Hon. 
George  H.  Marquis,  Judge. 

Action  by  George  Coulter  against  Theodore  Cudehus,  to  de- 
termine ownership  of  certain  land.     From  a  judgmeiu  for  defend- 
ant and  an  order  denying  anew  trial,  plaintiff  appeal?.    Reversed. 
Olaf  Bid  em  and  /.  P.  Alexander,  for  Appellant. 
It  is  respectfully  submitted  that  under  the  evidence,  and  the 
charge  of  the  court,  the  jury  were  not  justified  in  disre-^arding 
the  mound  and  pits  relied  upon  by  the  plaintiff  and  identified  and 
described  by  numerous  witnesses,  both   for  the  plaintiff  and   the 
defendant,  and  in  finding  that  the  corner  in  question  had  been  lost. 
It  appears  from  the  evidence  that  the  proprietors  of  all  four 
of  the  quarter  sections  converging  at  the  corner  in  dispute,  at  the 
time  of  making  the  improvements  mentioned  therein,  treated  the 
said  "travelled  road  or  track,''  so  often  referred  to  in  the  testimony 
of  Mr.  Yjeager,  as  the  division  line  between  sections   12  and   13 
and  also  treated,  for  the  purpose  of  such  improvements,  the  pomt 
where  such  "traveled  road  or  track"  intersected  the  east  line  of 
Kochendorfer's    grove   and   the   west    line   of   Yeager's   firebreak, 
which  were  identical,  and  the  east  line  of  plaintiff's  breaking  and 
the  west  line  of  Oertley's  pasture  which  were  identical,  and  all  of 
which   constituted    one   continuous   north    and    south   line,    as   the 
corner  common   to   all    four   of    said   quarter    sections;    and.  this 
point  is  now  occupied  by  the  mound  described  by  the  county  sui  ■ 
*eyor  and  claimed  by  the  plaintiff  to  be  the  government  corner. 
This  "travelled  track  or  road,"  shortlv  after  the  survev  of  the 
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county  surveyor  above  mentioned,  extended  from  the  known  east 
corner  common  to  the  two  sections  directly  to  the  mound,  passed 
immediately  south  of  the  same  and  continued  from  thence  to  the 
west  section  comer.  This  is  the  testimony  of  Surveyor  Hegaman ; 
and  he  locates  the  mound  as  8  or  9  feet  south  of  the  southeast 
corner  of  the  grove,  thus  placing  the  road  as  it  existed  at  the 
time  of  Wescott's  survey,  exactly  where  Mr.  Yeager  located  the 
"travelled  track"  at  the  time  of  the  planting  of  the  grove  by 
Kochendorfer.   (Abst.  p.  39.) 

It  is  impossible  that  there  could  have  been  any  appreciable 
change  in  the  location  of  this  "travelled  road  or  track"  at  the  point 
where  the  same  passes  the  corner  in  question,  subsequent  to  the 
improvements  above  mentioned  for  numerous  reasons. 

The  uncontradicted  testimony  shows  that  the  area  of  culti- 
vation on  the  plaintiff's  farm  and  on  the  Oertley  farm,  in  the  lo- 
cality of  the  corner  in  dispute  never  extended  north  of  the  north 
line  of  plaintiff's  first  breaking  in  1883.  This  being  the  fact,  it 
is  incredible  that  the  outline  of  the  Kochendorfer  grove,  on  the 
south,  was  changed  by  the  dying  out  of  five  or  six  rOws  of  trees 
as  surm'sed  by  the  witness,  Yeager.  The  southern  boundary  of 
the  grove  could  be  checked  up  by  the  boundary  of 
the  improvements  on  the  south,  plaintiff's  breaking  and  Oertley's 
pasture,  and  the  travelled  road  which  has  been  shown  to  have 
remained  practically  unchanged  and  by  Yeager's  firebreak  and 
fence  on  the  east.  Any  material  recision  of  the  southern  boundary 
of  the  grove,  by  the  death  of  rows  of  trees  must  have  been  in- 
stantly noticeable  by  comparison  with  those  land  marks.  Hence, 
as  the  southern  outline  of  the  grove  still  remains  practically  un- 
changed with  reference  to  all  these  land  marks,  as  described  by 
Mr.  Yeager  himself,  he  must  have  been  mistaken  in  supposing  a 
number  of  rows  of  trees  died  out. 

It  thus  appears  that  all  of  the  early  proprietors  in  improving 
their  land  about  the  corner  in  dispute  treated  the  pK>int  occupied 
by  the  mound  referred  to  as  the  common  corner  between  them. 

It  is  therefore  respectfully  submitted  that,  under  the  circum- 
stances detailed,  the  making  of  all  these  improvements  by  the 
earliest  proprietors,  and  the  establishment  of  these  permanent  land 
marks,  at  a  time  when  the  complete  government  monument,  con- 
sisting of  stake,  mound  and  pits,  was  plainly  visible,  all  of  which 
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improvements  and  land  marks  point  to  the  adoption  of  a  certain 
place  as  the  location  of  a  common  corner  for  their  several  hold- 
ings, and  which  location  was  acquiesced  in  by  all  such  proprietors 
and  their  grantees  for  more  than  a  quarter  of  a  century,  would 
at  least,  raise  a  very  strong  presumption  that  such  location  was 
at  the  point  where  the  said  government  monument  then  existed. 

Add  to  this  the  fact  testified  to  by  the  county  surveyor,  that 
there  exists  at  that  point  a  well  defined  mound  and  the  semblance 
of  a  pit  at  the  proper  distance  to  the  east  of  the  'same.  Supple- 
ment this  with  the  testimony  of  witnesses  who  are  familiar  with 
the  corner  when  the  government  monument  existed  in  its  entirety 
and  all  of  whom  identify  the  mound  as  the  place  where  such  mon- 
ument originally  stood.    . 

The  issue  decided  here  was  not  as  to  whether  the  monument 
was  located  in  one  of  two  places,  to-wit:  the  place  described  by 
the  witness  Yeager  or  the  place  designated  by  all  the  other  wit- 
nesses who  testified  upon  that  subject.  In  which  case  the  defend- 
ant might  appeal,  to  the  rule  that  courts  of  review  will  not  dis- 
turb a  verdict  which  is  supported  by  any  evidence.  The  ques- 
tion which  the  jury,  upon  this  trial,  was  called  upon  to  decide  was 
whether  or  not  the  testimony  of  Yeager  was  sufficient  to  raise  a 
substantial  doubt  as  to  tjje  genuineness  of  the  existing  monurtient 
corroborated  as  it  was  by  all  the  ancient  land  marks,  the  acts  ol 
the  early  settlers,  and  subsequent  proprietors  of  the  contiguous 
lands,  and  the  testimony  of  witnesses  who  claimed  to 
know  the  original  location  of  the  corner,  to  such  an  extent  as  to 
justify  a  finding  that  the  situs  of  the  original  corner  was  "lt>st.' 
Wentzel  v.  Claussen,  (S.  D.)  122  N.  W.  621;  Hookman  v.  Iowa 
Civil  Township,  (S.  D.)  132  N.  W.  1044;  Clymer  v.  Wallace,  28 
Mo.  556,  75  Amer.  Dec.  135. 

Wherefore  it  is  submitted  that  the  mound  south  of  the  cor- 
ner of  the  Kochendorfer  grove,  having  been  identified  as  a  part 
of  the  original  government  monument,  marking  the  quarter  sec- 
tion comer  in  question,  and  such  identity  being  corroborated  by 
calls,  fences,  highways  and  other  land  marks,  and  the  testimony  of 
witnesses  who  knew  its  original  location  in  the  manner  required  by 
law,  for  the  establishment  of  lost  or  obliterated  corners,  and  no 
sufficient  testimony  having  been  produced  sufficient  to  raise  a  rea- 
sonable doubt  of  the  correctness  of  such  identification  or  to  justify 
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the  relocation  of  such  corner  at  a  point  confessedly  different  from 
that  at  which  it  was  originally  located,  the  verdict  for  the  defend- 
ent  was  not  sustained  by  sufficient  evidence  and  should  therefore 
be  set  aside  and  a  new  trial  granted. 

It  is  elementary  that  declarations  of  persons  in  the  possessioi 
of  land  as  against  themselves  and  those  claiming  under  them  are 
competent.  Beecher  v.  Parmele,  9  Vt.  352,  31  Am.  Dec.  633  and 
cases  cited. 

The  matters  referred  to  by  witness  Yeager  were  proper  sub- 
jects of  inquiry  on  cross-examination  and  the  rulings  of  the  trial 
court  under  which  the  plaintiff  was  inhibited  from  pursuing  .hem 
was  i>rejudicial. 

**The  cross-examination  would  be  of  little  value  if  the  wit- 
ness could  not  be  freely  interrogated  as  to  his  motives,  bias  and 
interest,  or  his  conduct  as  connected  with  the  parties  or  cau^.*  of 
action;  and  there  would  be  little  safety  in  judicial  proceedings  if 
an  unscrupulous  witness  could  conclude  tlie  adverse  party  by  his 
statements  denying  his  interest  or  prejudice  in  the  controversy/' 
Jones  on  Evidence,  Sec.  829;  State  v.  Mulch  (S.  D.)  96  N.  W. 
190.   (See  Abst.  p,  148). 

This  instruction  was  not  only  misleading,  but  is  absolutely  in- 
correct as  a  statement  of  the  law  laid  dowp  in  numerous  decisions 
of  the  Supreme  Court  of  this  state,  relating  to  the  judicial  estab- 
lishment of  disputed  boundaries.  It  has  never  been  held  that  in  or- 
der to  justify  a  court  in  locating  a  disputed  corner  or  boundary  at 
a  place  where  the  same  was  held  to  have  been  originally  located  by 
the  ^£»overnment  survey,  it  was  requisite  that  there  should  still 
exist  "unquestioned  monuments,"  placed  there  by  the  original  sur- 
veyors to  mark  such  corner  or  boundary,  or  that  there  should 
remain  any  vestige  of  the  original  monuments  erected  by  such 
surveyors.  It  has  always  been  held  sufficient  if  the  place  where 
such  marks  or  monuments  had  previously  existed  could  be  iden- 
tified by  competent  evidence.  Furthermore,  neither  by  statute  nor 
judicial  interpretation  has  any  special  or  peculiar  rule  of  evidence 
been  provided  or  adopted  by  which  courts  should  be  governed  in 
the  determination  of  questions  relating  to  boundaries,  other  than 
those  which  prevail  in  other  civil  actions.  The  Political  Code,  sec- 
tons  920-927,  provide  certain  rules  for  the  government  of'  the 
county  surveyor  in  the  performance  of  his  duties  therein  specified. 
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Among  these  is  the  provision  that  in  resurveys  and  subdivisions 
of  lands  he  should  be  governed  by  the  laws  of  the  United  State^ 
and  the  instructions  issued  by  the  officers  thereof  in  charge  of  the 
public  surveys.  (Section  92^3.) 

Instruction  number  one  was  misleading  because,  from  it,  the 
jury  was  led  to  understand  that  they  could  not  locate  the  bound- 
ary and  the  disputed  comer  at  the  places  where,  such  boundary 
and  corner  were  originally  located  by  the  United  States  survey- 
ors, unless  such  boundaries  were  '*fixed  and  known,"  and  '*un- 
questioned  monuments  exist,"  and  that  if  the  evidence  left  any 
doubt  as  to  where  such  comer  was  originally  located  and  marked 
by  the  government  surveyors,  that  they  must  then  be  controlled  by 
by  field  notes.  Whereas  the  true  rule  would  be  that  they  should 
determine  from  the  preponderance  of  the  evidence  whether  or  not 
the  place  where  the  original  government  monument,  marking  the 
corner  in  dispute,  had  been  erected  as  other  cases.  Unzelmann  v. 
Shelton,  103  N.  W:  646. 

The  same  position  was  taken  by  this  court  in  each  of  the 
following  cases:  Tyler  v.  Haggart,  102  N.  W.  682;  Arneson,v. 
Spawn,  49  N.  W.  1066;  Randall  vs.  Burke  Twp.,  57  N.  \V.  4; 
Hanson  v.  Red  Rock  Twp.,  57  N.  W.  11;  Dowdell  v.  Cornue,  68 
N.  W.  199;  McGray  v.  Elevator  Co.,  99  N.  W.  457. 

Instruction  number  four  was  refused  and  the  refusal  was  as- 
signed as  error. 

It  is  claimed  that  this  requested  instruction  correctly  state> 
the  rule  of  evidence  applicable  to  boundary  cases  as  set  forth  in 
the  authorities  cited  upon  the  instruction  last  under  consideration. 
Reference  is  further  called  to  the  fact  that  the  location  of  the  or- 
iginal government  monuments  marking  the  corner  in  dispute  was 
definitely  identified  by  the  witnesses  on  the  part  of  both  parties 
to  this  action. 

Upon  the  pleadings  and  evidence  the  plaintiflf  requested  the 
court  to  give  the  jury  instruction  number  five.  This  request 
was  refused  by  the  court,  to  which  the  plaintiflf  excepted  and  now 
assigns  error.   (Abst.  page   153.) 

The  court  also  failed  to  submit  to  the  jury  in  any  manner 
the  plaintiflF's  said  claim  of  title  by  adverse  possession.  Sections 
44,  48,  Code  of  Civil  Procedure. 
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It  is  respectfully  submitted  that  the  allegations  and  proof  on 
the  part  of  the  plaintiff  were  sufficient  invthe  absence  of  successful 
contradiction,  to  establish  his  right  to  the  possession  of  the  con- 
troverted tract  under  the  statutes  quoted  and  the  requested  in- 
struction ought  to  have  been  given.  Nash  v.  North  West  Land 
Co.,  (N.  D.)  ro8  N.  W.  792;  Bryan  v.  Atwater,  (Conn.)  5  Day 
181,  6  Amer.  Dec.  136. 

The  rule  governing  the  case  at  bar  is  stated  in  i  Cyc.  1038 
thus:  "Where  a  person  acting  under  a  mistake  as  to  the  true 
boundary  line  between  his  land  and  that  of  another,  takes  pos- 
session of  land  of  another  claiming  it  to  be  his  own  up  to  a  mis- 
taken line,  claiming  title  to  it  atid  so  holding,  the  holding  is  ad- 
verse, and  if  continued  for  the  requisite  period  will  give  title  bv 
adverse  possession.*'  Citing  authorities  from  the  decisions  of 
twelve  states.  The  following  decisions  are  in  consonance  with  this 
rule:  French  v.  Pearce,  8  Conn.  439,  21  Amer.  Dec.  680;  Yetzer 
v.  Thomas,  17  Ohio  St.  130,  91  Amer.  Dec.  1*22 ;  Meilke  v.  Dodge, 
lis  N.  W.  1099,  Wis.;  Weeks  v.  Upton,  109  N.  W.  828,  Mmn. : 
Ramsey  v.  Glenny,  48  N.  W.  322,  Minn.;  Rice  v.  Kelly,  115  N. 
W.  625,  Neb. ;  Ovig  v.  Morrison,  125  N.  W.  449,  Wis. 

On  the  question  of  adverse  possession  of  land  beyond  true 
boundary  line,  see  case  of  Edwards  v.  Flemming,  33  L.  R.  A. 
(N.  S.)  223,  Annotated.  The  notes  contain  exhaustive  and  com- 
plete analysis  and  classification  of  authorities. 

The  evidence  of  adverse  possession  was  undisputed  and  there- 
fore, for  the  reasons  above  stated,  it  was  insufficient  to  sustain  the 
verdict.  (See  specification  Abst.  folios  544-548.) 

Hall,  Roddle  &  Purdy,  for  Respondent. 

Plaintiflf  claims  that  the  court  erred  in  sustaining  defendant's 
objection  to  the  following  question  propounded  to  the  plaintiflF, 
referred  to  in  Assignment  of  Error  No.  2.  (Polio  33). 

"Q.    What  was  said  in  regard  to  the  line,  if  anything?" 

Clearly,  what  Mr.  Kochendorfer  may  have  said  in  regard  to 
the  line  ,if  anything,  would  not  be  binding  upon  the  defendant,  ex- 
cept as  an  admission  by  a  grantor,  at  a  time  when  he  was  the 
owner  of  the  property,  and  contrary  to  his  interests.  No  founda- 
tion of  that  character  was  laid  whatever  prior  to  or  at  the  time  of 
asking  this  question.     Bristol  v.  Skapple  (N.  D.)  115  N.  W.  841. 
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"Q.  How  many  years  has  this  mound  remained  undisputed 
while  you  were  living  on  the  premises?" 

This  clearly  calls  for  a  conclusion  of  the  witness  of  a  nega- 
tive character,  and  not  for  any  fact,  and  the  objection  was  pro- 
perly sustained.     Beecher  v.  Galvin  (Mich.)  39  N.  W.  469. 

There  was  no  error  in  the  ruling  of  the  court  in  ad- 
mitting the  record  of  the  relocation  of  the  quarter  comer  in 
dispute.  The  plaintiff's  objection  thereto  (Folio  326)  in  sub- 
stance was  "That  it  shows  on  its  face  that  this  quarter  corner 
in  dispute  was  not  a  lost  or  obliterated  comer;  or  that  its 
location  could  not  be  established  by  external  evidence  satis- 
factorily, without  making  a  survey  or  drawing  a  straight 
line."  It  will  be  seen  by  this  record,  (Folios  327-333),  kept  in 
accordance  with  the  provisions  of  923  Pol.  Code,  that  it  shows  on 
its  face  that  a  careful  examination  of  the  alleged  "Coulter  mound" 
was  made,  describing  its  appearance,  and  that  diligent  inquiry  was 
made  of  the  people  living  in  the  vicinity  with  reference  thereto, 
resulting  in  the  statement  that  the  general  information  (except 
from  interested  parties)  showed  that  it  was  not  the  original  Gov- 
ernment comer.  Further  it  provides  that  "investigation  of  the 
aforesaid  mound  yielded  no  good  evidence  in  the  matter,"  and 
that  it  was  100  feet  north  and  30  feet  west  of  the  proper  point 
Therefore  he,  following  the  provisions  of  926  P.  C.  which  re- 
quires that  he  "shall  not  give  undue  weight  to  partial  and  doubt- 
ful evidences  or  appearances  of  monuments,  the  recognition  of 
whieh  shall  require  the  presumption  of  marked  errors  in  the  or- 
iginal survey,"  proceeded,  as  shown  by  his  report,  to  locate  the 
corner  in  accordance  with  the  Government  field  notes. 

"Q.  You  recognized  this  line  running  north  and  south 
along  the  west  boundary  of  this  farm  ?    A.    Yes  sir. 

"Q.  As  being  correct  according  to  the  Government  survey 
and  the  Government  monument?" 

It  will  be  observed  that  the  witness  answered  the  only  pro- 
per question,  as  to  whether  he  recognized  a  certain  line  north  and 
south  as  the  west  boundary  of  his  farm.  The  next  question 
called  for  merely  a  conclusion  as  to  the  correctness  thereof,  and 
was. immaterial.     (Bristol  v.  Skapple,  115  N.  W.  841,  842.) 

It  will  be  noted  by  the  record  that  a  number  of  questions 
along  the  same  line  were  permitted  by  the  court  to  be  asked  and 
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answered,  including  the  fact  that  Mr.  Gudehus  came  to  see  the 
witness  at  Huron,  and  that  he  had  had  a  controversy  with  the 
plaintiff  in  regard  to  a  cow.  Wherefore  it  cannot  be  claimed  that 
the  court  refused  to  permit  any  cross  examination  as  to  the  feeling 
or  bias  of  the  witness,  and  the  court  merely  exercised  a  proper 
discretion   in  limiting  the  extent  of  the  cross-examination. 

As  said  by  this  Court  in  State  v.  Frazer,  121  N.  W.  790-791. 

"While  it  may  be  reversible  error  not  to  permit  any  cross  ex- 
amination as  to  feeling  or  bias  of  a  witness,  the  extent  of  such 
cross  examination  rests  in  the  sound  discretion  of  the  trial  court/' 

"If  such  examination  (cross  examination)  is  arbitrarily  limit- 
ed by  the  court  while  being  conducted  by  a  counsel  in  a  proper 
manner,  it  is  error.*'     Jones  on  Evidence,  Sec.  842. 

One  of  the  questions  to  which  an  objection  was  sustained  was 
"How  much  are  you  being  paid,  if  anything;  who  pays  your  ex- 
penses here  as  a  witness  ?"  The  question  is  double,  ambiguous  and 
assumes  a  fact  not  shown  to  exist,  and  was  evidently  not  intended 
for  the  purpose  of  eliciting  material  evidence,  but  by  the  question 
itself,  to  prejudice  the  witness  in  the  eyes  of  the  jury.  The  court 
evidently  took  this  view  of  it  and  exercised  its  discretion  by  sus- 
taining the  objection  interposed.     Kerr  v.  Melum,  130  N.  W.  83. 

Instructions. 

Counsel  for  plaintiff  claims  that  the  instructions  of  the  court 
were  substantially  that  "there  should  still  exist  unquestioned  mon- 
uments, placed  there  by  the  original  surveyors  to  mark  such  cor- 
ner or  boundary"  or  that  it  would  be  considered  a  lost  corner.  We 
submit  that  the  instructions  do  not  so  state  directly  or  inferential- 
ly,  and  that  on  the  contrary  the  court  very  carefully  drew  the 
distinction  between  a  lost  corner  and  one  which  w^as  merely  oblit- 
erated but  whose  location  could  be  determined  in  the  manner  pro- 
vidovl  by  statute  and  the  rules  and  instructions  of  the  United 
States.  A  copy  of  the  instructions  to  purveyors  issued  by  the 
l-nited  States  gi>vernment  for  the  establishment  of  lost  comers 
was  introduced  in  evidence.  The  definition  of  a  "lost  comer" 
contained  in  this  dcKumont  is  as  follows:  "A  lost  comer  is  one 
whose  iH>siiion  cannot  be  determined  beyond  reasonable  doubt,  ei- 
ther from  llie  original  marks  or  reliable  external  evidence."  Thi> 
official  and  authoritative  definition  of  a  lost  corner  bv  the  U.   S. 
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government  has  been  substantially  incorporated  expressly  into  our 
statute.     Sec.  926  Pol.  Code. 

The  instructions  of  the  court  in  this  respect  were  principally 
quotations  from  the  case  of  Hanson  v.  Red  Rock  Twp.  4  S.  D. 
358,  365. 

When  It  came  to  the  question  of  the  burden  of  proof  as  be- 
tween the  parties,  the  court  gave  instructions  exactly  in  conform- 
ity with  what  plaintiff  contends  for  in  his  brief. 

The  substance  of  instruction  No.  4  was  given  by  the  court  in 
other  instructions,  and  in  particular,  to  have  given  it  would  have 
been  substantially  a  repetition  of  plaintiff's  requested  instruction 
No.  2,  w*hich  was  given. 

Plaintiff  assigns  as  error,  the  refusal  of  the  Court  to  give 
requested  instruction  No.   5. 

The  evidence  in  the  case  throughout,  including  the  testimony 
of  the  plaintiff,  showed  that  his  claim  of  title  to  the  strip  in  con- 
troversy was  based  upon  his  contention  that  it  was  included  with- 
in the  boundaries  of  his  quarter  section,  and  shows  that  he  made 
no  claim  to  any  land  not  included  within  its  boundaries.  The 
evidence  throughout  was  directed  to  determining  the  true  bound- 
ary between  the  lands  of  the  parties  hereto.  The  case  therefore  fell 
squarely  within  the  rule  that  where  one,  "through  inadvertence  or 
mistake,  takes  possession  beyond  the  true  boundary  line,  with  the 
intention  merely  to  hold  the  true  boundary,  his  possession  beyond 
the  true  boundary  is  not  deemed  to  be  under  a  claim  of  title  of 
ownership,  and  consequently  it  is  not  adverse."  2  Ency.  L.  &  P. 
402. 

The  instruction  requested,  entirely  ignored  this  important  fea- 
ture of  the  case,  and  therefore  it  was  properly  refused.  11  Ency. 
P.  &  P.  188. 

It  will  be  noted  that  the  complaint,  (Folio  4)  does  not  con- 
tain any  allegation  that  the  plaintiff's  occupation  of  the  controvert- 
ed strip  was  adverse,  nor  does  the  evidence  show  that  it  was 
adverse,  but  on  the  contrary-  shows  that  it  was  under  a  mistake 
as  to  the  true  boundary  line.  Under  all  authorities  and  under  our 
statute,  to  constitute  a  title  by  prescription,  the  plaintiff  must  have 
claimed  title  "adversely  to  such  legal  title"  of  the  defendant's. 
(Sec.  46,  Code  of  Civil  Procedure).  The  plaintiff  claimed,  under 
40 — Vol.  30,  s.  D. 
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a  patent  to  the  northwest  quarter  of  section  13,  from  the  govern- 
ment and  only  claimed  such  land  as  he  contended  was  contained 
within  its  boundaries.     Section  47,  Code  of  Civil  Procedure. 

"Where  the  occupation  of  the  lai^d  is  by  a  mere  mistake  and 
with  no  intention  on  the  part  of  the  occupant  to  claim  as  his  own, 
•land  which  does  not  belong  to  him,  but  he  intends  to  claim  only 
to  the  true  line,  wherever  it  may  be,  the  holding  is'  not  adverse." 

I  Cyc.  1037.  And  numerous  cases  cited  in  note  96,  including 
Alabama,  Ark.,  Cal.,  Dist.  of  Columbia,  Fla.,  Ga.,  111.,  Ind.,  la., 
Kan.,  Ky.,  La.,  Me.,  Md.,  Mass.,  Mo.,  Nev.,  N.  Y„  N.  C,  Oreg.. 
Pa.,  Tenn.,  Tex.,  Wash.,  Wis.,  and  the  United  States  Supreme 
Court,  also  Canada. 

To  the  same  effect,  see  Schaubuch  v.  Dillemuth,  15  A.  &  E. 
Ann.  Cases,  825,  and  exhaustive  note  at  the  end  of  the  case. 

The  reason  why  such  occupancy  and  possession  could  not  be 
adverse  is  because  the  intention  to  hold  adversely  is  an  indispen- 
able  element  of  adversary  possession. 

"No  matter  how  exclusive  and  hostile  to  the  true  owner  the 
possession  may  be  in  appearance,  it  can  not  be  effectually  adverse 
unless  accompanied  by  the  intent  on  the  part  of  the  occupant  to 
make  it  so."  i  Cyc.  1028,  Id.,  1026-7;  Hacker  v.  Horlemus, 
(Wis.)  34  N.  W.  125,  127;  Jordan  v.  Ferree,  70  N.  W.  611. 

Evidence  of  adverse  possession  is  always  to  be  construed 
strictly,  and  every  presumption  is  to  'be  made  in  favor  of  the 
true  owner.  Such  possession  is  not  to  be  made  out  by  inference, 
but  by  clear  and  positive  proof.  Such  is  the  language  of  the  au- 
thorities, and  the  rule  is  well  settled.  37  N.  H.  367;  13  id.  485;  3 
id.  26,  50;  10  id.  402;  9  Johns,  167;  i  id.,  157;  8  id.,  220;  12  id. 
367;  10  Mas's.  146;  4  id.  418;  14  Pick.  228;  3  Greenl.  131.  And  the 
same  principle  governs  wherever  adverse  user  or  enjoyment  is  re- 
lied upon  as  the  foundation  of  title,  or  any  right,  claimed  against 
the  party  otherwise  shown  to  be  the  owner.  23  Wis.  555,  and 
cases  there  cited ;  Kirk  v.  Smith,  9  Wheat.,  288."  Sydnor  v. 
Palmer,  29  Wis.  226,  251,^252;  i  Cyc.  1143. 

Fuller  V.  Worth   (Wis.)  64  N.  W.  905. 

"In  the  absence  of  evidence  of  intention  to  hold  adversely, 
the  presumption  would  be  that  he  designed  to  hold  only  to  the 
true  line."    Tamm  v.  Kellogg,  49  Mo.  118. 

Courts  require  stricter  proof  of  a  plaintiff,  to  establish  a  title 
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by  adverse  possession,  than  they  do  where  it  is  used  as  a  defense. 
Skipwith  V.  Martin,  50  Ark.  141,  6  S.  W.  514. 

WHITING,  J.  Plaintiff  and  defendant  are,  respectively,  the 
owners  of  the  N.  W.  1-4  of  section  13  and  the  S.  W.  1-4  of  sec- 
tion 12  of  a  certain  township  situate  in  Brookings  county,  S.  D. 
Plaintiff  brought  this  action  to  determine  the  ownership  of  a  tri- 
angular piece  of  land  which  forms  a  part  of  the  half  section  own- 
ed by  these  parties.  Plaintiff  claims  ownership  in  this  tract  by 
virtue  of  20  years*  continuous  possession  thereof.  He  also  claims 
ownership  by  virtue  of  patent  from  the  United  States  government. 
Outside  of  the  question  of  ownership  through  20  years*  possession, 
the  ownership  of  this  tract  of.  land  depends  entirely  upon  the  true 
location  of  the  quarter  corner  common  to  these  two  quarters.  The 
case  was  tried  as  a  law  case.  The  jury  returned  a  general  ver- 
dict for  defendant.  The  court  entered  judgment  in  favor  of  de- 
fendant. Motion  for  new  trial  was  denied,  and  plaintiff  has  ap- 
pealed from  such  judgment  and  order. 

The  record  discloses  numerous  assignments  of  error  based 
upon  the  rulings  of  the  court  receiving  and  rejecting  evidence. 
We  have  carefully  examined  this  record,  and  do  not  believe  there 
is  any  reversible  error  in  such  rulings.  Appellant  has  specified 
numerous  particulars  wherein  it  is  claimed  that  the  evidence  fail- 
ed to  sustain  the  verdict.  After  a  full  consideration  of  the  evi- 
dence in  connection  with  the  instructions  given  by  the  court,  we 
are  of  the  opinion  that,  under  such  instructions,  the  evidence  sup- 
ported the  verdict.  The  only  question  left  for  our  consideration  is 
whether  or  not  the  court  erred  in  the  giving  of  one  certain  in- 
struction upon  request  of  respondent,  and  in  refusing  to  give  two 
instructions  requested  by  appellant.'  In  order  to  properly  pass 
upon  such  instructions,  it  is  necessary,  to  call  attention,  in  a  gen- 
eral way,  to  what  the  evidence  showed.  It  appears  that  this  part 
of  the  state  was  settled  about  the  year  1880;  that  from  the  time 
of  early  settlement  on  for  a  number  of  years  the  section  road  be- 
tween 'Sections  12  and  13  ran  close  to  the  point  claimed  by  ap- 
pellant as  the  quart.er  corner;  that  at  the  point  claimed  by  appel- 
lant there  was  a  mound  which  several  witnesses  claimed  to  be  the 
original  government  mound  marking  the  disputed  corner  j  that 
several  years  ago  such  mound  was  by  the  township  supervisors 
recognized  as  marking  such  corner  and  a  stone  was  placed  there- 
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on;  that  certain  fences  and   improvements  had  been  made  which 
recognized  the  corner  as  claimed  by  appellant.     There   was  con- 
siderable other  evidence  tending  to  support  appellant's  claim,  am- 
ong which  was  the  testimony  of  a  surveyor,  one  Hegeman,  who 
had  made  an  examination  of  the  said  mound  and  its  surroundings, 
and  had  questioned  some  of  the  old  settlers.     On  the  other  hand, 
there  was  evidence  tending  to  show  that  the  mound  claimed  by 
appellant  was  not  the  original  government  mound;  that  such  or- 
iginal government  mound  had  become  lost;  that  one  Wescott,  i 
surveyor,  treating  this  corner  as  a  lost  corner,  had,  in  accordance 
wth  the  lav\rs  of  this  state  and  the  rules  laid  down  by  the  federal 
government,  located  said  corner  at  the  point  claimed  by  respondent. 
For  the  purposes  of  this  appeal  it  must  be  conceded  that  Wescot: 
properly  located  the  corner,  if  the  corner  marked  by  the  govern- 
ment surveyor  had  become  lost.     The  point  located  by  Wescott  is 
some    ICG  feet   south   and   30   feet  east  of   the   point  claimed  by 
appellant. 

The  court  gave  the  following  instructions  requested  by  appel- 
lant : 

"Instruction  i.  You  are  instructed  that  it  is  your  duty  to  as- 
certan  if  possible  from  the  evidence  before  you,  the  comer  as  in- 
dicated by  the  government  monuments  and  mounds  established  by 
the  government  surveyor,  if  any,  and  if  you  find  from  the  evi- 
dence that  the  quarter  section  comer  contended  for  by  the  plaintiff, 
as  being  located  about  30  feet  \vest  and  100  feet  north  of  a  certain 
rock,  set  by  one  Wescott,  a  surveyor,  is  the  old  government  cor- 
ner as  located  by  the  government  surveyor,  you  will  find  for  the 
plaintiff  on  all  issues. 

"Instruction  2.  You  are  instructed  that,  if  you  find  from  the 
evidence  the  actual  location  of  the  corner  as  located  by  the  gov- 
ernment surveyor,  this  location  mus-t  prevail  and  control,  although 
it  may  not  correspond  with  the  calls  in  the  field  notes. 

"Instruction  3.  You  are  instructed  that  upon  the  issues  of 
the  location  of  a  government  corner  or  lin«  you  may  consider  the 
evidence  of  witnesses  who  claim  to  have  knowledge  of  the  origina: 
mounds  made  by  the  government  surveyor,  as  well  as  all  other 
evidence,  such  as  the  location  of  the  highway,  the  construction  of 
fences,  the  location  of  trees,  ditches,  or  furrows  which  may  have 
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been  in  existence  for  a  long  period  of  time,  as  well  as  the  surveys 
that  have  been  made." 

The  court  refused  the  followng  instruction  requested  by  ap- 
pellant: "Instruction  4.  You  are  instructed  that,  if  you  find 
from  the  preponderance  of  the  evidence  where  the  original  gov- 
ernment monument  and  mounds  were  located,  it  will  be  your  duty 
to  establish  the  boundary  accordingly,  in  preference  to  ascertain- 
ing the  boundary  line  by  courses,  distances,  and  calls  of  the  gov- 
ernment surveyor's  report." 

The  court  gave  the  following  instruction  asked  for  by  re- 
spondent: ^'Instruction  I.  You  are  instructed  that,  while  unques- 
tioned government  monuments  will  control  over  courses  and  dis- 
tances, yet  you  are  further  instructed  that  this  does  not  apply 
where  the  evidences  of  an  alleged  government  monument  are 
doubtful  or  uncertain,  and  the  rule  is  that  monuments  will  control 
courses  and  distances  only  in  case  that  such  boundaries  are  fixed 
and  known,  and  unquestioned  monuments  exist,  and  that  where 
the  boundary  is  not  fixed  and  known,  and  the  location  of  the 
monuments  themselves  is  uncertain  or  left  in  doubt  by  the  evi- 
dence, then  courses  and  distances  will  be  considered  in  fixing  the 
boundaries,  and  the  government  field  notes  will  control  in  deter- 
mning  the  location  of  such  uncertain,  doubtful,  or  lost  corner." 
The  original  record  shows  this  instruction  duly  excepted  to. 

The  court  of  its  own  motion  gave  the  following  instruction: 
*'A  lost  corner  is  one  whose  position  cannot  be  determined  be- 
yond a  reasonable  doubt,  either  from  the  original  marks  or  reliable 
external  evidence.  You  will  notice  that  a  corner  may  be  obliter- 
ated, and  not  yet  lost.  If  its  location  has  .been  preserved,  beyond 
all  questions,  by  acts  of  landowners  and  by  the  memory  of  those 
who  know  and  recollect  the  true  situs  of  the  original  monument 
which  marked  it,  then  it  is  not  lost,  though  obliterated.  If,  there- 
fore, you  find  that  the  corner  in  question  at  the  time  Surveyor 
Wescott  made  his  survey  was  an  obliterated  corner,  one  where 
no  visible  evidence  remained  of  the  work  of  the  original  surveyor 
in  establishing  it,  but  also  find  that  its  locaton  had  been  preserved 
beyond  all  question  by  acts  of  landowners  and  by  the  memory  of 
those  who  know  and  recollect  the  true  situs  of  the  original  monu- 
ment, then  it  was  not  a  lost  corner.  If,  however,  at  the  time  that 
Surveyor   Wescott  made  his   survey,    the  original   mound,    stake, 


Digitized  by  VjOOQIC 


Cno  COULTER    V.    GUDEHUS.  [30   S.   D. 

and  pits  marking  th^  corner  Jn  question  were  obliterated,  and 
had  disappeared  to  such  an  extent  that  they  could  not  be  identified, 
and  position  of  the  corner  once  marked  by  them  could  not  be 
determined  beyond  reasonable  doubt,  either  by  'such  original 
marks  or  reliable  external  evidence,  then  the  corner  was  a  lost 
corner.  The  plaintiff  claims  that  the  corner  in  question  was  never 
obliterated  or  lost,  and  that  a  certain  nK>und  is  the  original  mound, 
and  that  near  the  same  are  still  old  and  original  pits,  and  that 
such  mound  and  pits  originally  marked  and  still  mark  the  corner 
established  by  the  United  States  surveyor.  Of  course,  if  you  find 
that  such  is  the  case,  the  corner  was  not  a  lost  corner  when  the 
surveyor,  Wescott,  made  his  survey,  nor  is  it  now,  nor  has  it  ever 
been.  The  defendant,  however,  claims  that  the  original  mound, 
pits,  and  stake  were  completely  obliterated  over  20  years  ago,  and 
that  the  corner  was  at  the  time  Surveyor  Wescott  made  his  sur- 
vey a  lost  corner.  The  burden  is  on  the  plaintiflE  to  show  to 
your '  satisfaction  by  a  preponderance  of  the  evidence  that  he  is 
entitled,  under  the  instructions  given  you,  to  a  verdict  in  his  favor. 
If  he  has  sustained  that  burden,  your  verdict  will  be  in  his  favor 
upon  all  the  issues.  If  he  has  not  sustained  that  burden,  then 
your  verdict  w^ll  not  be  in  favor  of  the  plaintiff,  but  will  be  in 
favor  of  the  defendant  upon  all  the  issues."  To  the  refusal  of  the 
court  to  give  the  instruction  he  asked  for,  and  to  the  giving  of 
the  instruction  asked  for  by  respondent,  appellant  excepted. 

[1]  Respondent  contends  that  the  instruction  given  at  his 
request  is  supported  by  the  words  of  this  court,  and  by  the  stat- 
utes of  this  state.  This  coitrt  in  the  case  of  Hanson  v.  Township 
of  Red  Rock,  4  S.  D.  358,  57  N.  W.  11,  said:  "The'  rule  that 
fixed  monuments  will  control  courses  and  distances  only  prevails 
when  the  boundaries  are  fixed  and  known,  and  unquestioned 
monuments  exist;  and  where  the  boundary  is  not  fixed  and  known, 
and  the  location  of  the  monuments  themselves  is  uncertain,  or  left 
in  doubt  by  the  evidence,  then  courses  and  distances  will  be  con- 
sidered in  fixing  the  boundaries," 

Sections  923  and  926  of  the  Political  Code  of  this  state  read : 
"Sec.  293.  The  resurvey  and  subdivision  of  lands  by  all  surveyors 
shall  be  according  to  the  laws  of  the  United  States  and  the  in- 
structions issued  by  the  officers  thereof  in  charge  of  the  public 
land  surveys,  in  all  respects.    *    *    * 
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"Sec.  926.  In  retracing  lines  or  making  the  survey  he  shall 
take  care  to  observe  and  follow  the  boundaries  and  monuments 
as  run  and  marked  by  the  original  survey,  but  shall  not  give  un- 
due weight  to  partial  and  doubtful  evidences  or  appearances  of 
monuments,  the  recognition  of  which  shall  require  the  presump- 
tion of  marked  errors  in  the  original  survey,  and  he  shall  note  an 
exact  description  of  such  apparent  monuments." 

Under  the  instructions  to  surveyors  issued  by  the  United 
States  government,  as  proved  upon  the  trial  herein,  "a  lost  comer 
is  one  whose  position  cannot  be  determined  beyond  reasonable 
doubt,  either  from  the  original  marks  or  reliable  external  evi- 
dence." It  must  be  borne  in  mind  in  this  case  that  appellant  wa^ 
contending,  and  his  evidence  tended  to  show,  that  the  comer  was. 
not  only  not^lost,  but  not  even  entirely  obliterated.  If  the  jury 
should  believe  his  witnesses,  and,  believing  same,  should  find 
that  the  mound  testified  to  by  them  was  the  original  government 
mound,  then  its  location  was  fixed  "beyond  a  reasonable  doubt" 
and  "beyond  all  question,"  as  stated  in  the  instruction  given  by 
the  court  on  its  own  motion.  A  careful  reading  of  the  court's  own 
instructions  shows  that  under  such  instructions  the  jury  might 
find  from  a  preponderance  of  the  evidence  that  the  mound  claimed 
by  appellant  was  the  original  government  mound,  and,  if  they  so 
found,  that  then  their  verdict  would  have  been  for  appellant  be- 
cause the  location  of  such  mound  was  absolutely  undisputed. 
To  this  instruction  appellant  did  not  except,  and  it  became  the 
law  of  the  case.  But  the  instruction  excepted  to  laid  down  a 
diflferent  rule.  Under  such  instruction,  it  was  necessary  that  the 
mound  claimed  by  appellant  as  the  government  mound  should  be 
"unquestioned"  or  unchallenged  before  such  mound  would  con- 
trol over  courses  and  distances.  Under  such  instruction,  the 
jurv,  before  it  could  render  verdict  for  appellant,  must  have  found 
— not  that  the  identity  of  this  mound  as  the  government  mound 
was  proven  to  its  satisfaction  by  a  fair  preponHerance  of  the  evi- 
dence, or  even  beyond  a  reasonable  doubt,  but  that  its  being  such, 
government  mound  was  not  even  questioned  by  any  evidence  of 
the  case.  It  will  be  noted  that,  under  the  instructions  of  the 
federal  government,  it  is  the  "position"  of  the  corner  that  must  be 
established  beyond  a  reasonable  doubt  by  the  surveyor.  This  is 
exactly  in  line  with  the  instruction  given  by  the  court  of  its  own 
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motion.  There  is  absolutely  nothing  in  the  above  sections  of  our 
statute  that  will  support  an  instruction  such  as  the  one  complained 
of.  It  will  be  seen  that  this  instruction  follows  closely  the  words 
of  this  court  in  the  Htanson  Case,  except  that  there  is  added,  to 
what  the  court  said,  the  clause,  *'and  the  government  field  notes 
will  control  in  detemiining  the  location  of  such  uncertain,  doubt- 
ful, or  lost  corner." 

[2]  We  think  the  last  part  of  what  was  said  in  the  Hanson 
Case  lays  down  the  correct  rule  of  law  and  a  rule  sustained  by 
numerous  decisions  not  only  in  other  jurisdictions  but  in  our  own, 
to-wit,  "where  the  boundary  is  not  fixed  and  known,  and  the  loca- 
tion of  the  monuments  themselves  is  uncertain,  or  left  in  doubt  by 
the  evidence,  the  courses  and  distances  will  be  considered  in  fixing 
the  boundaries."  That  '^unquestioned  government  monu- 
ments will  control  over  courses  and  distances"  is  supported  by  all 
authorities,  and  this  is  the  extent  to  w^hich  the  auhorities  cited  in 
the  Hanson  Case  go.  As  soon  as  a  question  is  raised  as  to 
whether  a  certain  known  mound  is  a  government  mound,  not  only 
all  the  surrounding  visible  evidences,  such  as  improvements,  may 
be  considered  in  determining  the  existence  of  a  government 
mound,  but  alsa  the  government  field  notes,  the  calls,  the  courses, 
and  distances  therein  noted,  in  fact,  each  and  everything  that 
may  fairly  tend  to  aid  the  jury  in  determining  whether  the  ori- 
ginal mound  is  still  in  existence.  Then,  weighing  all  such  com- 
petent evidence,  the  jury  should  determine,  from  a  fair  preponder- 
ance thereof,  whether  or  not  the  mound  contended  for  is  the  gov- 
ernment mound,  and,  if  the  jury  finds  that  it  is,  such  finding  con- 
trols.. Randall  v.  Burke  Twp.,  4  S.  D.  337,  57  N.  W.  4;  Arne- 
son  V.  Spawn,  2  S.  D.  269,  49  N.  W.  1066,  39  Am.  St.  Rep.  783; 
Dowdle  V.  Cornue,  9  S.  D.  126,  68  N.  W.  194;  Tyler  v.  Haggart, 
19  S.  D.  167,  102  N.  W.  682;  Unvelmann  v.  Shelton,  19  S.  D. 
389,  103  N.  W.  646.     See  note  129  Am.  St.  Rep.  999. 

[3]  A  reading  of  all  the  above  decisions  of  this  court  will 
show  that  the  location  of  a  disputed  corner  is  an  open  question  to 
be  determined  from  all  the  evidence,  and,  when  determined,  it 
controls.  There  is  no  hint  that  from  the  mere  fact  that  a  certain 
comer  is  "questioned"  it  becomes  an  "uncertain,  doubtful  or  lost 
corner,"  and  that  the  "government  field  notes  will  control  in  deter- 
mining the   location  of"   it.     We  approve  of  the   following   rule 
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laid  down  in  Knoll  v.  Randolph,  3  Neb.  (Unof.)  603,  94  N.  W. 
964:  "The  rule  is  that,  where  the  government  corner  cannot  be 
located  by  clear  and  satisfactory  evidence,  the  field  notes  of  the 
government  survey  are  to  be  taken  as  prima  facie  evidence  of  the 
location  of  such  corner."  It  follows  that  the  converse  i'S  true — 
where  the  location  of  a  government  corner  is  established  by  clear 
and  satisfactory  evidence,  such  location  must  control  over  the  field 
notes  or  over  any  question  of  where  the  corner  should  have 
been  located  by  the  surveyors.  The  instruction  complained  of  was 
clearly  incorrect,  and  it  was  prejudicial  in  view  of  the  evidence. 

[4]  There  is  another  instruction  refused  by  the  court  of 
which  refusal  appellant  complains,  and,  inasmuch  as  the  same 
instruction  might  be  asked  for  upon  a  new  trial,  we  will  briefly 
refer  thereto.  The  instruction  asked  for  was  as  follows:  "In- 
struction 5.  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  plaintiff  in  this  action  has  for  a  period  of  more 
than  20  years  held  in  possession  the  land  in  controversy  under 
claim  and  color  of  title,  and  that  the  plaintiff  has  during  all  of 
that  time  usually  cultivated  and  used  the  said  land,  with  intent  to 
claim  title  to  the  same,  it  will  be  your  duty  to  find  as  against 
the  defendant  and  in  favor  of  the  plaintiff  upon  all  the  issues." 
The  appellant's  "color  of  title"  extended  only  to  the  land  de- 
scribed in  his  patent.  To  any  land  outside  of  the  N.  W.  J4  o^ 
section  13  he  could  have,  under  his  patent,  no  color  of  title,  and 
to  all  land*  within  such  description  he  has  unquestioned  title.  It 
follows  that  the  refusal  to  give  such  instruction  could  in  no  man- 
ner harm  appellant.  One  may,  under  a  deed  or  other  instrument, 
wrongfully  "claim"  title  to  land  not  described  in  the  deed,  and 
such  claim  may,  under  some  circumstances,  ripen  into  title ;  but  it 
is  absolutely  impossible  to  stretch  or  expand  a  deed  so  as  to  make 
it  * 'color  of"  title  to  any  lands  not  described  therein.  If  the  land 
in  dispute  was  not,  in  fact,  a  part  of  the  N.  W.  ^  of  13,  appellant 
never  had  "color  of"  title  thereto. 

The  judgment  and  order  appealed   from  arc  reveried 

HANEY,  J.,  not  sitting. 
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CAMERON,    Respondent,    v.    CAMERON,    Appellant. 
(139  N.  W.  329.) 

1.  DiTorce— Suit  Money — ^Expenses  of  Appeal. 

Either  the  Supreme  Court  or  the  trial  court  may,  ia  a  proper 
case,  require  the  husband,  in  an  action  for  divorce,  to  pay  the 
expenses  of  an  appeal  hy  the  wife  from  an  adverse  decision. 

2.  Divorce— -Expenses    of    Appeal    by    Wife— Order    Fop — ^Notioe    of 

Application. 
An  order  of  tVial  qrurt  in  a  divorce  suit,  allowing  a  wife 
money  to  pay  expenses  of  her  appeal  from  a  previous  order 
denying  ner  application  for  modification  of  the  decree  of  di- 
vorce and  for  allowance  of  permanent  alimony,  which  order  al- 
lowing expenses  was  made  without  application  therefor  by  mo- 
tion or  otherwise,  and  without  notice  to  defendant,  was 
erroneous,   and  will  be  reversed. 

(Opinion  filed  Jan.   6,  1913.      Rehearing  denied  May  31,  1913.) 

Appeal  from  Circuit  Court,  Davison  County.  Hon.  Frank 
B.  Smith,  Judge. 

Action  by  Lesbia  G.  Cameron  against  Alexander  Cameron, 
for  divorce.  Ffom  an  order,  made  after  final  decree  of  divorce 
was  entered,  granting  to  plaintiff  suit  money  to  prosecute  an  ap- 
peal to  this  Court,  defendant  appeals.     Reversed. 

/.  £.   Whiting,  for  Appellant. 

It  is  the  contention  of  this  appellant  that  the  order  of  the 
circuit  court  made  two  days  after  the  hearing  and  in  the  absence 
of  the  defendant  and  his  attorney  is  void  and  if  not  void  is  such 
aii  abuse  of  discretion  that  it  should  be  set  aside  upon  this  appeal. 

If  the  decision  on  the  merits  made  on  the  29th  day  of  June 
had  been  in  favor  of  the  plaintiff  and  the  defendant  had  ap- 
pealed then  the  plaintiff  might  have  properly  been  allowed  the 
expense  of  the  appeal  in  furtherance  of  justice,,  if  made  upon  a 
proper  application.  But  the  decision  and  order  is  that  the  plain- 
tiff is  not  entitled  to  any  alimony  or  attorney  fees  and  as  this  is 
the  law  in  the  case  upon  what  possible  theory  founded  on  equity 
or  justice  can  the  defendant  be  compelled  to  pay  the  expenses  of 
an  appeal  by  the  plaintiff? 

This  order  is  a  contingent  one.  In  case  the  plaintiff  appeals 
then  the  defendant  must  pay  the  expenses  amounting  to  $200  as 
fixed  by  the  circuit  court. 

The  decision  made  on  June  29,  1911,  says  in  substance  that 
the  plaintiff  is  wrrong  and  defendant  i-s  right  and  two  days  later 


Digitized  by  VjOOQIC 


Jan.,  1913]  CAMEJION    v.    CAMERON.  635 

this  order  appealed  from  is  made  saying  in  substance  that  de- 
fendant must  pay  the  plaintiff's  attorneys  $200  to  pay  plaintiff's 
expenses  of  appeal  in  proceedings  in  which  the  court  found  the 
plaintiff  was  wrong. 

Not  only  that  but  that  it  must  be  paid  within  thirty  days 
after  the  "notice  of  appeal"  had  been  served. 

Not  after  an  appeal  has  been  made  and  th<e  case  was  before 
the  Supreme  Court,  but  after  notice  had  been  served.  Upon  the 
face  of  the  order  the  plaintiff  could  serve  the  notice  of  appeal, 
which  she  did,  serve  no  undertaking  and  attorneys  get  the  $200 
from  defendant,  and  go  no  further  on  the  appeal  and  attorneys 
for  plaintiff  would  get  $200  of  defendant's  money  for  -serving  a 
notice  of  appeal  in  a  matter  in  which  the  court  decided  the  plain- 
tiff was  wrong  on  the  merits,  and  defendant  would  have  no 
remedy.  The  honorable  circuit  court  had  no  right  to  anticipate 
an  appeal  by  the  plaintiff,  and  in  our  judgment  had  neither  right 
or  jurisdiction  to  ask  or  compel  the  defendant  to  pay  the  at- 
torneys for  the  plaintiff  $200  to  pay  expenses  of  a  possible  ap- 
peal which  might  never  be  made  and  if  defendant  had  paid  the 
$200  to  pay  the  expenses  and  attorney's  fees  of  tTie  plaintiff's 
attorneys  and  no  appeal  had  in  fact  ever  been  made  the  defendant 
would  have  no  possible  remedy. 

We  confess  we  are  unable  to  find  any  authority  on  this  sub- 
ject. There  are  authorities  probably  where  the  prevailing  party 
has  been  allowed  expenses  of  an  appeal  when  losing  party  has 
appealed,  but  when  plaintiff  is  wrong, .  as  found  by  the  decision 
of  the  court,  her  attorneys  cannot  equitably  ask  for  attorney's  fees 
at  expense  of  defendant. 

There  is  no  discussion  or  attempted  discussion  as  to  whether 
this  decision  made  on  the  29th  day  of  June,  1911,  was  wrong  or 
right.  This  is  not  the  proper  place  to  discuss  that  proposition. 
We  contend  that  the  decision  of  the  court  is  presumptively  right 
and  stands  as  the  law  in  the  case  until  the  decision  is  either 
affirmed  or  reversed.  What  we  contend  for  is  that  on  the  record  of 
this  action  that  the  order  of  the  court  compelling  defendant  to 
pay  plaintiff's  attorneys  the  sum  of  two  hundred  dollars  in  a 
matter  in  which  the  court  decided  she  was  wrong  is  both  inequit- 
able and  unjust  and  more  than  that  it  is  made  without  the  couri 
having  jurisdiction  to  make  it  and  is  void. 
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The  statute  in  no  case  gives  the  circuit  court  authority  to 
make  such  an  order. 

A.  J.  Daley,  and  J.  Inghani,  for  Respondent. 

The  order  refusing  to  allow  alimony  was  dated  two  days 
before  the  date  of  the  order  appealed  from,  but  the  two  orders 
should  be  read  and  construed  together.  In  the  order  appealed 
from  the  court  says  that  when  its  decision  not  to  allow  permanent 
alimony  was  announced,  counsel  for  plaintiff  stated  that  it  was 
their  intention  in  good  faith  to  appeal  to  the  Supreme  Court  from 
such  adverse  order  when  entered,  and  the  court  thereupon  required 
the  defendant  within  thirty  days  after  service  of  notice  of  appeal 
to  pay  the  plaintiff  or  her  attorneys  tlie  -sum  of  $200  for  attorney's 
fees  and  expenses  herein.  That  allowance  was  not  for  attorney's 
fees  and  expenses  on  an  appeal.'  At  least  the  order  does  not  so 
state.  It  was  evidently  intended  to  cover  such  attorney's  fees 
and  expenses  only  as  it  was  within  the  power  and  jurisdiction 
of  the  circuit  court  to  allow. 

Counsel  states  that  the  order  was  made  in  the  absence  of  the 
defendant  an^  his  attorney.  There  is  nothing  whatever  in  the 
order  to  show  that  such  is  the  case,  nor  do  we  know  whether  or 
not  the  defendant  or  his  attorney  was  present  at  the  time.  Plain- 
'tiff's  attorneys  were  not  present;  but  the  mere  presence  of  the 
attorneys  or  parties  at  the  time  of  signing  and  drawing  the  order 
can  be  of  no  consequence,  when  it  clearly  appears  that  the  defend- 
ant was  fully  heard  on  the  merits  of  the  case  before  the  order  was 
made.  This  should  dispose  of  the  point  made  by  appellant's  counsel 
that  the  order  was  void  because  made  two  days  after  the  hearing 
and  in  the  absence  of  defendant  and  his  attorney.  The  objection 
at  best  is  purely  technical  and  without  merit,  because  the  power 
of  the  court  to  allow  attorney's  fees  and  expenses  in  a  divorce  suit 
is  not  at  all  dependent  upon  any  finding  whatever  in  favor  of  the 
party  to  whom  such  allowance  is  made,  on  the  merits  of  the  case. 

The  order  is  not  a  contingent  one.  That  is,  it  is  not  con^tingent 
on  the  plaintiff  appealing,  but  simply  contingent  on  the  service  of 
a  notice  of  appeal  on  the  defendant.  It  might  well  be  that  if  the 
order  had  been  conditioned  upon  the  payment  of  the  money  after 
an  appeal  had  been  perfected,  and  upon  the  perfecting  of  an  appeal, 
that  this  court  would  have  exclusive  jurisdiction  of  the  matter  and 
not  the  circuit  court.    It  is,  however,  our  contention  that  until  the 
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appeal  is  perfected  the  circuit  court  has  full  authority  to  make 
any  order  it  sees  fit  in  regard  to  the  matter,  if  it  is  not  of  such 
a  character  as  to  be  an  iMxvse  of  discretion. 

SMITH,  J.  Appeal  from  circuit  court  of  Davison  county. 
On  the  29th  of  September,  1898,  Lesbia  G.  Cameron  began  an 
action  for  divorce  against  the  defendant,  Alexander  Cameron,  in 
Davison  county.  Defendant  entered  an  appearance  and  filed  an 
answer  which  was  withdrawn  on  May  i,  1900,  and  on  May  3, 
1900,  a  decree  of  absolute  divorce  was  entered.  The  decree  con- 
tained no  provision  relating  to  alimony.  On  June  5,  191 1,  a 
little  more  than  11  years  after  the  entry  of  this  decree,  Lesbia  G. 
Cameron  made  application  in  the  circuit  court  of  Davison  county 
for  a  modification  of  the  decree  and  for  an  allowance  of  per- 
manent alimony  in  the  sum  of  $25,000  and  attorney's  fees  of  $500. 
The  proceeding  was  resisted  by  defendant,  and  the  matter  heard 
on  the  merits  on  the  29th  day  of  June,  191 1.  On  that  date,  the 
trial  court  entered  an  order  denying  the  application  and  dismiss- 
ing the  proceeding  on  the  merits.  Thereafter,  on  July  i,  191 1,  the 
circuit  court,  without  further  notice  or  hearing,  entered  another 
order  entitled  in  the  same  case,  and  containing,  among  other  re- 
citals, that  the  court  on  the  29th  day  of  June  had  dismissed  and 
denied  plaintiff's  application  for  permanent  alimony,  and  that 
counsel  for  plaintiflF,  Lesbia  G.  Cameron,  had  thereupon  stated  she 
desired  in  good  faith  to  appeal  to  the  Supreme  Court  from  such 
adverse  order,  and  that  the  court,  ''being  now  fully  advised  in 
the  premises,  orders  that  the  defendant  pay  to  plaintiflF  or  her  at- 
torney the  sum  of  $200  for  attorney's  fees  and  expenses  within  30 
days  after  notice  of  appeal  from  the  order  made  and  filed  on  the 
29th  of  June,  191 1,  dismissing  on  the  merits  plaintiff's  application 
for  permanent  alimony."  From  this  order  defendant  appeals: 
First,  because  said  order  w^as  not  made  upon  proper  application 
of  the  plaintiflF  and  was  without  notice  to  defendant.  Second,  be- 
cause the  decision  of  the  court  made  on  June  29,  191 1,  must  be 
assumed  to  be  correct,  and  defendant  may  not  be  compelled  to  pay 
the  expenses  of  an  appeal  by  plaintiflF. 

Appellant  in  his  brief  concedes  that  had  plaintiflF  prevailed, 
and  defendant  appealed,  an  order  allowing  plaintiflF  attorney's  fees 
to  enable  her  to  defend  the  appeal  in  the  appellate  court  would 
have  been  in    furtherance   of   justice   and   might   properly  be   al- 
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lowed,  but  contends  that  where  defendant  prevails  he  cannot  prop- 
erly be  compelled  to  pay  the  expenses  of  an  appeal  by  the  plaintiff. 

The  question  of  the  right  of  both  the  circuit  and  supreme 
courts  to  make  allowances  for  attorney's  fees  on  appeal  in  divorce 
cases  has  been  finally  put  to  rest  in  this  state,  by  the  decision  of 
this  court  in  Wells  v.  Wells,  2!S  S.  D.  70,  127  N.  W.  636.  One 
of  the  authorities  cited  with  approval  in  that  decision  is  the  case 
of  Wagner  v.  Wagner,  36  Minn.  239,  30  N.  W.  ydy.  In  that 
case  the  appellant,  who  uxts  the  losing  party,  made  a  motion  in 
that  court  for  an  allowance  to  enable  her  to  prosecute  her  appeal. 
The  case  is  exactly  in  point,  and  is  decisive  of  appellant's  con- 
teation.  In  that  case  the  court  said:  "We  have  no  doubt  of  the 
power  of  the  court  upon  a  proper  showing,  in  a  suit  for  divorce, 
,to  make  ail  order  requiring  the  husband  to  pay  to  the  wife  such 
sums  as  may  be  necessary  to  enable  her  to  prosecute  or  defend 
an  appeal  in  this  court."  In  Wells  v.  Wells,  supra,  this  court 
said:  *'The  trial  court  decided  against  this  appellant,  and  cer- 
tainly this  court  should  see  to  it  that  respondent  has  an  oppor- 
tunity equal  to  the  appellant  to  present  her  cause  upon  this 
appeal." 

[i]  Either  this  court,  or  the  trial  court  in  a  proper  case, 
may  as  justly  require  the  husband  to  pay  the  expenses  ot  an  ap- 
peal by  the  wife  from  an  adverse  decision,  ais  it  may  require,  the 
husbiind  to  pay  the  expenses  of  defending  an  appeal  where  he  is 
the  appellant.  We  are  therefore  of  opinion  that  as  to  this  corten- 
tion  appellant  is  in  error. 

[2]  Upon  the  other  contention,  we  are  forced  to  the  conclu- 
sion that  appellant  is  right.  The  original  motion  for  a  modifica- 
tion of  the  judgment  and  the  allowance  of  $25,000  alimony  »ni 
$500  counsel  fees,  which  was  decided  on  the  29th  day  of  June, 
191 1,  was  not  in  any  'sense  an  application  for  suit  money  or  coun- 
sel fees  to  enable  her  to  prosecute  an  appeal  from  an  a<^verse  de- 
cision upon  that  motion.  The  demand  for,  counsel  fees  was  clear- 
ly for  the  purpose  of  enabling  her  to  prosecute  the  motion  for  ali- 
mony and  for  that  alone.  The  subsequent  order  allowing  plaintiff 
$200  attorney's  fees  in  the  appeal  from  the  original  order  appf^ars 
to  have  been  made,  so  far  as  the  record  discloses,  without  any  ap- 
plication on  the  part  of  plaintiff  by  motion  or  otherwise,  and  with- 
out any  notice  to  defendant.  .  . 
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We  are  of  opinion  therefore  that  the  order  of  the  trial  court, 
if  not  wholly  void,  was  erroneous,  because  made  without  proper 
application,  and  without  notice  to  defendant,  and  should  be  rever- 
sed. The  order  is  one,  however,  to  which  plaintiff  was  entitled 
upon  proper  application  and  notice,  and  the  amount  allowed  for 
counsel  fees  is  not  claimed  to  be  unjust  or  excessive. 

We  feel  compelled  to  reverse  the  order  of  the  trial  court,  but 
think  equity  demands  that  the  reversal  be  without  costs  to  appel- 
lant.   It  will  be  so  ordered. 


CITY  OF  SIOUX  FALLS,  Respondent,*  v.  LORD,  Appellant. 

(139  N.  W.  1 135.) 

Grlminal  Law-— Bawdy  House— House   of  Asslgnatioii — Sufficiency  of 
Evidence— Error. 

On  appeal  from  a  judgment  of  conviction  for  keeping  a 
bawdy  house  and  maintaixring  a  house  of  assignation,  held,  the 
evidence  was  sufficient  to  sustain  the  judgment,  and  that  no 
prejudicial  or  reversible  error  was  committed  by  the  trial  court. 

(Opinion,  filed  January   6,   1913.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Josi^pii 
W.  Jones,  Judge. 

Defendant,  Warren  E.  Lord,  was  convicted  of  violating  an 
ordinance  of  the  City  of  Sioux  Falls,  by  keeping  a  bawdy  house 
and  maintaining  a  house  of  assignation,  and  he  appeals.  Affirmed. 

George  /.  Danforth  and  Jae  Kirby,  for  Appellant. 

Defendant  moved  the  court  to  require  the  plaintiff  to  elect 
upon  what  charge  they  would  try  the  defendant,  as  to  whether 
they  would  try  him  upon  the  charge  of  keeping  a  bawdy  hous*; 
or  upon  the  charge  of  keeping  a  house  of  assignation  and  also  to 
elect  upon  what  place  they  would  base  their  charges,  as  to  the 
place  designated  in  the  complaint  as  parlor  A-i,  or  as  to  whether 
rooms  and  apartments  in  the  Temple  Court  properties  located  on 
the  lower  floor  thereof  known  as  bathrooms  and  parlor  bedrooms 
in  connection  therewith. 

It  certainly  was  an  error  for  the  court  to  require  the  defend- 
ant to  stand  trial  upon  a  complaint  which  charged  him  with  two 
distinct  offenses,  committed  in  two  distinct  places.  The  evidence 
clearly  discloses  that  the  two  places  mentioned  in  the  complaint 
were  in  no  manner  connected  places  and  were  absolutely  separate 
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and  distinct.  State  v.  Poule,  (N.  D.)  105^  N.  W.  717;  Wharton 
on  Criminal  Evidence,  104;  Bishop  on  Criminal  Procedure,  460; 
Maxwell  on  Criminal  Procedure,  551 ;  State  v.  Crimmins,  31  Kan. 
376,  2  Pac.  574;  Boldt  V.  State,  72  Wis.  7,  38  N.  W.  177;  State 
V.  Valentine,  7  S.  D.  98,  63  N.  W.  541 ;  State  v.  Boughner,'  7  S. 
D-  103,  63  N.  W.  542;  Lebkovitz  v.  State,  113  Ind.,  26,  14  N.  E. 
363,  597;  State  V.  Farmer,  104  N.  C.  887,  10  S.  E.  563;  State 
V.  Smith,  22  Vt.  74;  Stockwell  v.  State,  27  Ohio,  St.  563;  People 
V. 'Jenness,  5  Mich. -305." 

We  also  contend  that  the  court  should  have  required  the 
City  of  Sioux  Falls  to  elect  as  to  whether  they  should  have  tried 
the  defendant  on  the  charge  of  keeping  a  bawdy  house  or  a  house 
of  assignation. 

We  fully  realize  that  if  a  statute  makes  criminal  the  doing 
of  this  or  that,  mentioning  several  things  disjunctively,  there  is 
but  one  offense  that  may  be  committed  in  different  ways.  That 
right,  however,  has  its  limits.  (See  Sec.  587,  588,  of  Bishop's 
New  Criminal  Procedure,  Vol.  i).    ^ 

The  defendant^  assignments  of  error  No.  2,  relates  to  the 
court's  overruling  the  defendant's  objection  to  the  introduction 
of  any  evidence  under  the  complaint,  (Bill  of  exceptions,  pages  2 
and  3.)  The  facts  constituting  the  offense  should  be  set  out 
in  the  complaint,  (see  Bishop's  New  Criminal  Procedure,  Vol.  2, 
page  54,  Sec.  105.)  In  this  case  the  complaint  did  not  contain 
the  following  necessary  words,  "that  the  house  was  unlawfully 
kept  for  public  ^prostitution  and  lewdness' ".  The  complaint  sim- 
ply charges  that  the  rooms  were  kept  for  "immoral  purposes,"  and 
for  the  purpose  of  indulging  in  "unlawful  sexual  intercourse." 
There  may  be  unlawful  sexual  intercourse  in  a  room  or  rooms 
without  making  such  rooms  either  a  bawdy  house  or  a  house  of 
assignation.  "An  indictment  alleging  the  abductment  of  a  female 
for  the  purpose  of  illicit  intercourse  with  her  is  bad  as  leaving  out 
the  indiscriminate  intercourse  which  is  an  element  of  prostitution." 
(See  Osborne  v.  State,  52  Ind.  526.) 

"Illicit  sexual  intercourse"  and  the  word  "prostitution"  are 
not  controvertible  terms.  (See  American  and  English  Encycloped- 
ia of  law,  Vol.  3,  page  288.) 

It  is  the  contention  of  the  defendant  that  the  permitting  of 
the  different  witnesses  to  give  their  respective  ages  and  also,   to 
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permit  the  witness,  Louisa  Eller  to  testify  under  proper  objection 
to  the  age  of  another  girl  was  not  only  improper,  but  very  preju- 
dicial to  the  defendant. 

In  regard  to  ruling  of  the  court  on  the  question  propound- 
ed to  the  witness,  Charles  E.  Johnston,  appearing  on  page  34  of 
the  Bill  of  Exceptions.  The  question  was,  "Were  they  husbands 
and  wives  ?"  This  question  was  objected  to  on  the  ground  that  it 
was  not  calling  for  a  statement  of  fact  but  simply  a  conclusion  of 
the  witness.  An  examination  of  all  the  evidence  given  by  said 
witness  Johnston  disclosed  the  fact  that  there  was  absolutely  no 
testimony  as  to  the  sex  of  the  persons  whom  he  claimed  went  to 
some  place  in  the  Templer  Court  properties.  He  has  simply  de- 
scribed the  persons  as  "parties''  and  also  stated  that  he  did  not 
know  how  many  such  "parties"  he  had  seen  and  that  he  did  not 
know  some  of  the  "parties.''  The  ruling  of  the  Court  in  regard  to 
that  question  was  clearly  an  error  and  one  which  was  bound  te 
create  an  additional  prejudice  against  the  defendant. 

Assignments  No.  8  and  10  deal  with  defendant'-s  motion  for 
direction  of  verdict,  made  first  at  the  close  of  the  plaintiff's  evi- 
dence and  second  at  the  close  of  all  the  evidence.  Said  assign- 
ments of  error  may  also  be  considered  in  connection  with  assign- 
ment Xo.  12  which  deals  with  the  insufficiency  of  the  evidence  to 
sustain  the  verdict  of  guilty  and  the  particulars  in  which  the  evi- 
dence is  insufficient  to  sutstain  the  verdict.  A  careful  analysis  of 
the  evidence  in  this  case  discloses  the  fact  that  the  entire  case  is 
based  upon  the  testimony  of  one  witness,  Louisa  Eller,  whose 
father  is  conducting  a  civil  procedure  or  suit  against  this  defend- 
ant for  damages  in  the  sum  of  twenty-five  thousand  ($25,000) 
dollars.  There  is  absolutely  no  evidence  even  in  her  testimony  to 
show  that  either  the  rooms  in  the  basement  or  parlor  A-i  were 
kept  and  maintained  by  the  defendant  Lord  and  habitually  used 
for  the  unlawful  purpose  of  keeping  and  maintaining  a  bawdy 
house  or  a  house  of  assignation. 

As  to  assignment  of  error  number  15.  The  defendant,  on 
cross-examination  of  Louisa  Eller,  sought  to  show  that  said  wit- 
ness was  not  a  witness  whose  testimony  should  have  much  weight 
w'ith  the  jury.  It  was  perfectly  competent  and  proper  to  show 
that  said  witness  had  been  in  the  habit  of  staying  in  other  blocks 
41_Vol.    30,   S.   D. 
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in  the  city  of  Sioux  Falls,  and  had  the  court  permitted  the  defend- 
ant to  pursue  that  proper  Kne  of  cross-examination,  very  material 
and  vital  evidence,  bearing  upon  the  weight  to  be  given  to  the  tes- 
timony of  Louisa  EUer,  could  have  been  produced. 

Deeming  that  the  testimony  of  said  Louisa  EUer  was  true, 
we  simply  have  said  Louisa  EUer  sleeping  in  the  bathrooms  with 
one  Danaher  on  one  separate  and  distinct  occasion  and  the  con- 
viction must  be  sustained,  if  at  all,  upon  that  evidence.  The  court 
distinctly  charges  thajt  a  single  act  of  sexual  intercourse  in  a 
bouse  is  not  enough  to  make  it  a  bawdy  house  or  a  house  of  as- 
signation. That  the  law  as  given  to  the  jury  by  the  court  be  it  in 
the  abstract  right  or  wrong  is  the  law.  of  the  case,  and  the  jury 
must  follow  it,  is  too  well  established  to  admit  of  debate.  Abb. 
Civil  Jur>'  Trial   (3rd  Ed.)  p.  751. 

The  verdict  however,  is  against  the  law  of  the  case  as  estab- 
lished by  the  instructions  of  the  coUrt,  and  should  accordingly  be 
set  aside.     See  cases  cited  in  Abb.  Civil  Jury  Trial,  supra. 

The  court  also  charged  that  the  house  had  to  be  habitually 
used  for  that  unlawful  purpose.  It  is  indeed  hard  to  conceive  from 
the  evidence  thus  introduced  that  any  reasonable  and  fair-minded 
person  could  draw  the  deduction  that  the  defendant  Lord  was 
keeping  and  maintaining  either  the  parlor  A-i  or  the  bathrooms  as 
a  bawdy  house  or  a  house  of  assignation  and  that  "they  were 
habitually  used  for  that  unlawful  purpose." 

In  cases  where  the  testimony  discloses  far  .-worse  conduct  on 
the  part  of  the  accused  and  acts  more  vicious  and  debasing  than 
any  disclosed  in  this  case,  the  courts  have  refused  to  sustain  the 
convictions.  People  v.  Pinkertqn,  44  N.  W.  page  180;  State  v. 
Calley,  104  N.  Car.  858,  17  Am.  St.  Rep.  704. 

The  city  of  Sioux  Falls  also  failed  in  its  proof,  for  there  is 
absolutely  no  evidence  before  the  court  that  the  city  has  any  or- 
dinance against  keeping  and  maintaining  a  bawdy  house  or  a 
house  of  assignation.  That  was  a  matter  that  the  city  was  bound 
to  prove,  for  the  circuit  court  could  not  take  judicial  notice  of  the 
ordinances  of  the  city  of  Sioux  Falls,  (see  Encyclopedia  of  Plead- 
ing and  Practice,  Vol.  15,  page  425)  ;  Pettit  v.  May,  34  Wis.  674; 
Hull  V.  City  of  Atlanta,  5  A.  &  E.  Ann.  Cases,  page  614  and  cases 
cited  in  the  notes  to  said  case  on  pages  615  and  616;  People  v. 
Quider  (Mich.);  137  N.  W.  546. 
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Assignment  No.  i6  deals  with  the  refusal  of  the  court  to  give 
the  requested  instructions  of  the  defendant  in  defining  a  bawdy 
house  and  a  house  of  assignation  as  one  and  the  same  house.  In 
regard  to  that  assignment  of  error,  we  simply  wish  to  state  that 
said  charge  should/ have  been  given,  otherwise  the  complaint  is  du- 
plicitous  and  the  motion  to  elect  should  have  been  granted. 

Assignment  No.  13  is  to  the  effect  that  the  verdict  and  judg- 
ment are  against  the  law  of  the  case  and  that  the  jury  disregard- 
ed the  instructions  of  the  court.  A  careful  review  of  the  court's 
charge  to  the  ^ury  reveals  the  fact  that  both  parlor  A-i  and  the 
bathrooms,  etc.,  would  .  have  to  have  been  habitually  used  as  a 
bawdy  house  and  a  house  of  assignation  as  such  houses  were  de- 
fined by  the  court.  There  is  absolutely  no  evidence  of  a  habitual 
use  of  any  of  these  places  for  such  unlawful  purposes. 

The  jury  absolutely  disregarded  the  court's  definition  of  a 
bawdy  house  and  a  house  of  assignation  and  the  court's  direction 
that  such  places  would  have  to  be  habitually  used  for  that  unlaw- 
ful purpose  before  the  ordinance  would  be  violated. 

D,  J.  Coniuay,  for  Respondent. 

The  charge  was  "did  keep  and  maintain  a  bawdy  house  and 
house  of  assignation  in  parlor  A-i,  and  the  bath  rooms  and  par- 
lors and  the  bed  rooms  connected  therewith,"  plainly  saying  and 
advising  the  defendant,  that  he  was  charged  with  an  offense  in 
one  place,  and  he  certainly  was  not  mi'skd  by  the  complaint  as  in 
what  place  the  offense  was  claimed  to  have  been  committed. 

We  think  the  point  raised  by  appellant  has  been  well  settled 
by  the  Supreme  Court  of  North  Dakota  in  the  case  of  State  v. 
Brown,  104  N.  W.  11 12;  Commonwealth  v.  Patterson,  153  Mass. 
5;  26  N.  E.  136. 

It  is  next  urged  that  the  court  erred  in  refusing  to  compel 
the  plaintiff  to  elect  upon  what  charge  the  defendant  would  be 
tried,  as  to  keeping  a  bawdy  house  or  upon  the*  charge  of  keeping 
a  house  of  assignation.  From  a  reading  of  the  ordinance,  the 
Court  can  readily  see  that  the  court  ruled  correctly.  Under  the 
law  of  this  state,  cities  of  the  first  class  are  delegated  authority  to 
regulate  and  suppress  different  misdemeanors,  and  acting  under 
that  authority  and  for  the  purpose  of  suppressing  disorderly  hous- 
es, the  City  of  Sioux  Falls  passed  the  ordinance  in  question.  Which 
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ordinance  at  the  time  of  the  trial  in  this  case,  our  circuit  court  was 
required  to  take  judicial  notice  of. 

The  complaint  followed  the  language  of  the  ordinance,  and 
although  the  words,  ''house  of  assignation"  and  **bawdy  house"  be 
used,  for  the  purpose  of  describing  the  offense  under  this  ordin- 
ance, they  m^an  one  and  the  same  thing,  and  there  is  but  one  of- 
fense charged ;  but  'should  the  court  find  that  the  complaint  charg- 
ed two  offenses,  one  of  maintaining  a  house  of  assignation,  and 
one  a  bawdy  house,  yet  in  cases  for  the  commission  of  misde- 
meanor, the  court  would  not  require  us  to  elect  upon  which  charge 
to  proceed,  nor  could  the  court  in  a  case  of  this  kind,  find  that 
the  information  was  dupHcitous.  See  Commonwealth  v.  Hart,  lO 
Gray  Mass.  465. 

An  indictment  which  charges  the  offense  of  keeping  a  dis- 
orderly house  in  the  terms  of  the  statutes  is  generally  sufficient. 
Howard  v.  People,  2.y  Colorado  396;  State  v.  Tombs,  79  Iowa 
741;  State  V.  Alderman,  40  Iowa  375;  State  v.  Homer,  40  Maine 
438;  State  V.  Bregard,  76  Missouri  322;  Brooks  v.  State,  4  Texas 
App.  561 ;  Brown  v.  State,  2  Texas  App.  189. 

Where  a  statute  sets  out  a  number  of  uses  by  which  a  house 
or  place  may  become  a  nuisance,  an  indictment  charging  in  one 
count  the  keeping  of  such  a  place  in  a  number  of  or  in  all  such 
ways,  is  not  bad  for  duplicity,  although  each  of  such  uses  might  be 
criminal  in  its  nature,  yet  it  is  not  charged  as  distinct  offenses, 
but  only  as  formng  the  elements  which  make  up  the  'single  of- 
fense of  a  nuisance.  See  Commissioners  v.  Kimball,  7  Gray  Mass, 
328;  see,  also.  Commissioners  v.  Blue,  124  Mass.  26;  State  v. 
Brady,  16  R.  I.  51 ;  12  Atl.  22Z\  Howard  v.  People,  2^  Colo.  396; 
61  Pac.  595;  State  v.  Beebe,  (Iowa)  88  N.  W.  359;  State  v.  Peu- 
ferhaken,  96  Iowa,  299. 

We  contend  that  the  motion  to  compel  the  city  to  elect  upon 
which  ground  it  would  proceed,  could  not  have  been  granted,  if 
at  all,  unless  the  motion  had  been  made  after  the  plaintiff  had 
rested  its  case.  State  of  South  Carolina  v.  L.  W.  Rountree,  et  al., 
22  L.  R.  A.  new  series  833. 

See  also  10  Enc.  and  Pr.  551-552,  State  v.  Nelson,  94  Am. 
Dec.  130. 

In  cases  of  misdemeanors,  several  distinct  offenses  of  the 
same  kind  may  be  joined  in  the  same  indictment.    Martin  v.  State 
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of  Nebraska,  46  N.  W.  621 ;  see,  al-so,  Burrell  v.  State  of  Nebras- 
ka, 41  N.  W.  399. 

The  defendant  could  not  be  put  on  trial  for  either  one  of  the 
offenses  charged  if  he  had  been  acquitted..  People  v.  Liscomb, 
60  N.  Y.  599. 

The  complaint  in  this  case  was  good  and  the  plaintiff  should 
not  have  been  compelled  to  elect  upon  which  count  the  defendant 
would  be  tried.  Jackson  v.  State  of  Wisconsin,  64  N.  W.  838; 
Ingraham  v.  United  States,  1$^  U.  S.  434;  Martin  v.  State,  79 
Wis.  165;  Pointer  v.  United  States,  151  U.  S.  396;  State  v. 
Porath,  63  N.  W.  1061. 

As  to  defendant's  assignment  of  error  number  2,  we  have  only 
to  say  that  the  facts  constituting  the  offense  were  set  out  in  the 
complaint  as  plainly  as  language  could  express  them  without 
pleading  conclusions. 

We  contend  the  court  committed  no  error  in  permitting  the 
witnesses  to  give  their  respective  ages.  Certainly  appellant  will 
not  contend  that  it  would  be  error  to  refuse  to  allow  the  witness 
testifying  to  give  her  own  age,  even  though  it  might  prejudice 
the  defendant.  In  cases  of  thi^s  character,  the  city  or  state  has 
the  right  to  prove  the  reputation  and  moral  character  of  all  the 
frequenters  or  any  of  the  frequenters  of  such  place.. 

Appellant  assigns  error  of  the  court  in  not  granting  his  mo- 
tion for  direction  of  verdict  at  close  of  plaintiff's  evidence,  upon 
the  ground  of  the  insufficiency  of  the  evidence  to  'sustain  the  ver- 
dict of  guilty.  The  evidence  of  this  case  depends  very  largely  up 
on  the  testimony  of  Louisa  Eller,  but  not  wholly.  I/)uisa  Eller's 
testimony,  while  more  direct,  is  not  much  stronger  than  the  testi- 
.  mony  of  Leone  Eller,  and  notwithstanding  the  father  of  Louisa 
Eller  may  be  suing  the  appellant  in  this  action  for  large  damages, 
still  when  her  testimony  is  corroborated  it  should  be  believed,  and 
must  have  been  believed,  as  was  the  testimony  of  Leone  Eller,  by 
the  jury. 

Appellant  contends  that  there  is  absolutely  no  evidence  to  show 
that  either  the  rooms  in  the  basement  or  parlor  A-i,  was  kept  or 
maintained  by  Lord  and  habitually  used  for  the  unlawful  purpose 
of  keeping  and  maintaining  a  bawdy  house  or  house  of  assigna- 
tion. We  cannot  say  how  many  times  they  were  used  for  the  un- 
lawful  purposes  mentioned,  but   the  evidence  plainly   shows   that 
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they  were  used  for  such  purpose  each  time  the  witness  who  testi- 
fied concerning  them  knew  anything  about  them. 

As  to  the  error  complained  of  in  assignment  number  15,  we 
can  see  no  error  whatever.  We  cannot  see  how  the  defendant 
could  be  in  any  way  prejudiced  had  the  witness  been  required  to 
answer  the  questions  asked  by  defendant's  attorney,  and  had  giv- 
en testimony  to  show  that  she  had  been  in  the  habit  of  frequenting 
blocks. 

Complaint  has  been  made  by.  appellant  that  the  verdict  is 
against  the  law  of  the  case  as  established'  by  the  instructions  of 
the  court,  but  we  think  otherwise.  The  court  instructed  that  a 
single  act  of  sexual  intercourse  was  nojt  sufficient.  That  the  house 
must  be  kept  for  the  purpose  and  habitually  used  for  this  unlaw- 
ful purpose.  From  all  the  evidence  in  this  case,  for  what  other 
purpose  could  the  jury  have  found  that  parlor  A-i  and  the  bath 
room  was  used  for. 

As  was  said  in  the  case,  State  v.  Ballew,  decided  by  this  court 
in  1910,  found  in  128  N.  W.  716.  There  the  court  says:  "In  this 
class  of  cases,  it  is  difficult,  if  not  impossible,  to  procure  posi- 
tive evidence  that  persons  resorted  to  the  house  for  purposes  of 
prostitution,  as  the  parties  to  such  transaction  usually  observe 
great  care,  great  secrecy,  and  are  unwilling  to  disclose  their  con- 
nection with  the  same.     See  also  State  v.  Gill,  129  N.  W.  821. 

In  a  prosecution  for  keeping  a  house  of  ill  fame,  guilt  of  the 
defendant  may  be  established  by  proof  of  the  facts  and  circum- 
stances from  which  the  inference  of  guilt  is  so  strong  as  to  ex- 
clude a  reasonable  doubt,  although  there  be  direct  evidence  as  to 
only  one  act  of  prostitution.  State  v.  Steen,  loi  N.  W.  96;  State 
V.  Schaffer,  74  Iowa  704. 

It  is  contended  by  the  appellant  that  the  defendant  Lord  had 
no  management  or  control  over  parlor  A-i,  and  that -it  was  under 
the  absolute  management  and  control  of  Mr.  aitd  Mrs.  Thompson. 
We  think  that  the  evidence  does  not  bear  out  the  claim. 

It  was  settled  by  this  Court  in  the  case  of  the  City  of 
Milbank  v.  Cronlokken,  135  N.  \V.  711,  that  it  was  not  necessary 
for  the  city  in  this  case,  to  either  plead  or  prove  the  city  ordin- 
ance. 

This  being  a  case  arising  in  the  City  of  Sioux  Falls,  and 
first  prosecuted  in  the  municipal  court,  to-wit:  the  police  justice 
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court  of  said  city,  and  appealed  from  there  to  the  circuit  court,  the 
circuit  court  was  bound  to  taken  judicial  notice  of  the  laws  and 
ordinance  of  the  city  from  which  the  case  was  appealed.  44  Ore- 
gon, 439;  35  W.  Va.  217;  20  Kan.  633;  23  Ohio  Cir.  Court,  320; 
•  35  Conn.  66. 

McCOY,  P.  J.  Appellant  was  convicted  on  the  charge  of 
keeping  and  maintaining  a  bawdyhouse  and  house  of  assignation 
in  the  city  of  Sioux  Falls,  in  violation  of  an  ordinance  of  that  city, 
and  has  appealed  to  this  court,  assigning  various  errors.  We  have 
carefully  examined  each  and  every  assignment  and  the  record  in 
relation  thereto,  and  are  of  the  opinion  that  no  prejudicial  or  re- 
versible error  exists  therein.  Many  of  the  allegations  and  much 
of  the  evidence  is  of  such  a  nature  that  it  would  serve  no  useful 
purpose  to  incorporate  the  same  herein  or  further  refer  thereto. 
We  are  satisfied  that  the  evidence  was  sufficient  to  justify  the  ver- 
dict. Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 


LYLE,  Respondent,  v.   BARNES,  Appellant. 
(139  N.  W.  338.) 

1.  Appeal— Scope   of   Review— Appeal   from   Judgment-Subsequent 

Order  Unappealed  From. 

An  appeal  from  a  Judgment  alone  does  not  bring  up  for  review 

an  order  denying  a  motion  for  new  trial,  made  after  judgment, 

and  the  decision  of  trial  court  upon  question  of  sufficiency  of 

evidence  to  Justify  verdict  will  not  be  considered  on  such  appeal. 

2.  Appeal — ^Review  as  to  Directing  Verdict — ^Appeal  f^rom  Judgment 

Alone — ^Bill  of  Exceptions. 

This  Court,  on  appeal  from  a  judgment  alone,  will,  however, 
review  the  evidence  to  determine  whether  trial  court  erred  in 
refusing  to  direct  verdict  for  defendant  at  close  of  plaintiff's 
evidence  and  renewed  at  close  of  all  evidence,  notwithstanding 
no  motion  for  new  trial  was  made  and  no  appeal  taken  from 
order  denying  new  trial,  where  the  evidence  was  settled  in  bill 
of  exceptions  or  transcript  pursuant. to  Chap.  15,  Laws  1911. 

3.  Replevin — ^Possession — ^Demand      by      Defendants— Sufficiency      of 

Evidence. 
Plaintiff's  infant  son,  in  possession  of  his  father's  cattle, 
negotiated  a  trade  of  them  with  defendant  and  left  them  with 
him,  on  learning  of  which  plaintiff  notified  defendant  that  he 
disapproved  of  the  trade  and  demanded  a  return  of  the  cattle  to 
plaintiff's  farm  or  delivery  of  them  in  a  pasture  to  which  the 
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son  was  taking  them  at  the  time,  making  no  other  demand  for 
possession,  defendant  haviilg  turned  the  cattle  out  on  the 
prairie.  The  sheriff  who  took  the  cattle  in  claim  and  delivery 
found  them  at  large  on  a  neighboring  farm.  Held,  no  proper 
demand  authorizing  claim  and  delivery  against  defendant  was 
made.  Held,  further,  that  defendant  was  not  in  either  actual 
or  constructive  possession  of  cattle  when  suit  was  brought. 
CORSON,  J.,  dissenting. 
HANEY,  J.,  not  sitting. 

(Opinion  filed  January  6,  1913.) 

Appeal  from  Circuit  Court,  McPherson  County.  Hon.  Joseph 
H.  BoTTUM,  Judge. 

Action  by  W.  H.  Lyle  against  Samuel  Barnes,  in  claim  and 
delivery  for  cattle.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

£.  C.  Sigler,  and  Campbell  &  Walton,  for  Appellant. 

Defendant  wajs  not  in  possession  of  the  property  in  dispute, 
either  actually  or  constructively,  at  the  time  this  suit  was  com- 
menced, on  May  13,  191 1,  and  had  not  been  for  at  least  two  days 
prior  to  that  time. 

It  is  further  clear  that  plaintiff  knew  at  the  time  he  com- 
menced the  suit  that  the  property  involved  was  not  in  defendant's 
possession  or  under  his  control. 

It  is  clear  also  that  there  was  no  demand  for  possession  of 
the  property  by  plaintiff  or  refusal  by  defendant  before  the  com- 
mencement of  the  action,  the  evidence  showing  clearly  that  what 
the  plaintiff  demanded  was  that  the  defendant  take  the  cattle  and 
put  them  in  the  pasture  of  one  Hall.  This  defendant  declined  to 
do,  and  this  he  was  under  no  legal  obligations  to  do. 

There  was  therefore  no  demand  and  refusal  before  the  com- 
mencement of  this  action  such  as  is  necessary  to  maintain  it  where 
the  an'swer,  as  in  this  case,  disclaims  ownership  or  right  to  the 
property. 

"The  general  rule  is  well  established  that  in  order  to  main- 
tain replevin  it  is  essential  that  defendant  should  have  either 
actual  or  constructive  possession  of  the  property  sued  for  at  the 
time  suit  w'as  commenced,  so  that  he  may  make  delivery  thereof 
to  plaintiff  if  judgment  be  rendered  against  him."  34  Cyc.  p. 
1396;  Willis  V.  DeWitt,  3  S.  D.  281;  Freder  v.  Abrahams,  28 
Mo.    App.    454:    Cobbey    on    Replevin,    Sees.    64-64;    McCormick 
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Harv.  Mach.  Co.  v.  Woulph,  ii  S.  D.  252;  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.),  p.  495,  Vol.  24;  Gardner  v.  Brown,  (Nev.) 
37  Pac.  240;  Heid^rman-Benoist  Co.  v.  Schott,  (Neb.)  80  N.  W.^ 
47;  Eaks  V.  Frances,  (Mich.)  73  N.  W.  894;  Hall  v.  City  of 
Kalamazoo,  (Mich.)  91  N.  W.  615;  Kierbow  v.  Young,  20  S. 
D.  414;  Longerbeam  v.  Houston,  20  S.  D.  254;  Richardson  v. 
Reid,  (Mass.)  64  Am.  Dec.  tj\  Davis  et  al.  v.  Van  De  Mark  et 
al.,  (Kan.)  25  Pac.  589;  De  Priest  v.  McKinstry,  (Neb.)  56  N. 
W.  806;  Robb  et  al.  vs.  Dobrinski,   (Okla.)  j^  Pac.  loi. 

It  cannot  be  contended  that  the  defendant  in  this  case  had 
constructive  possession  of  the  personal  property  at  the  time  the 
suit  w^as  begun.  We  assume  that  constructive  possession  means 
in  effect  that  where  the  physical  custody  of  the  property  is  in  one, 
yet  the  control  and  supervision  is  in  another,  the  latter  may  be 
said  to  have  constructive  possession,  and  the  action  may  be  main- 
tained against  him.  The  undisputed  evidence  is  that  on  May  ii, 
191 1,  two  days  before  the  suit  was  begun,  defendant  in  response 
to  plaintiff's  demand,  turned  the  cattle  out  of  his  pasture  on  the 
prairie,  and  there  is  not  the  slighest  claim  that  he  ever  afterward 
exercised  or  'sought  to  exercise  any  control  or  authority  over  them, 
or  that  he  ever  say  them  or  paid  any  attention  to  them  after- 
ward. 

Moreover,  it  appears  from  the  plaintiff's  own  testimony  that 
he  knew  of  this  fact,  because  he  testifies  that  prior  to  the  day  on 
which  this  action  was  commenced  he  saw  them  on  the  prairie  far 
distant  from  defendant's  place,  loose  and  unattended. 

We  admit  that  an  exception  to  the  foregoing  rule  exists  in 
cases  where  a  defendant  has  concealed,  removed  or  disposed  of 
the  property  for  the  purpose  of  avoiding  the  writ.  We  assume 
that  it  is  unnecessary  in  this  brief  for  us  to  further  call  attention 
to  the  fact  that  there  is  no  evidence  mdicating  in  the  slightest 
measure  that  defendant  either  concealed,  removed  or  disposed  of 
the  property  for  the  purpose  of  avoiding  the  writ. 

The  defendant's  possession  of  the  property  in  dispute  was 
the  possession  of  an  innocent  party.  He  took  it  from  plaintiff's 
son,  who  claimed  to  have  authority  to  deliver  them  in  exchange 
for  a  horse  owned  by  defendant.  He  took  the  precaution  to  delay 
the  consummation  of  the  exchange  until  such  period  as  would 
give  plaintiff  an  opportunity  to  disaffirm  the  exchange  should  he 
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elect  so  to  do.  The  complaint  alleges  a  demand  and  refusal.  The 
answer  disclaims  ownership  by  the  defendant,  and  denies  that  he 
ever  refused  to  deliver  the  property  to  plaintiff. 

Under  these  circumstances  we  believe  the  action  cannot  be 
maintained  without  proof  of  a  previous  demand  and  refusal. 

It  is  clear  here  that  defendant's  detention  of  the  property 
was  not  tortious  or  wrongful  in  the  beginning,  and  could  not  be 
made  so  until  there  was  a  demand  and  refusal  to  surrender  same. 
Guthrie  v.  Olson,  (Minn.)  46  N.  W.  853;  34  Cyc.  1404;  Jordon 
v.  Johnson,  (Kan.)  42  Pac.  415;  Burke  v.  Maguire,  (Col.)  98 
Pac.  21;  Becker  v.  Vandercook,  (Mich.)  19  N.  W.  771;  24  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.),  p.  507;  Olson  v.  Ausdal,  13 
S.  D.  26;  Stratton  v.  Chase,  7  Minn.  502;  Wells  on  Replevin, 
Sec.  344;  Wood  V.  Cohen,  6  Ind.  455;  Roach  v.  Binder,  i  Colo. 
322;  Kellog  v.   Olson,   (Minn.)   24  N.  W.  364. 

A.  L,  Bartlett,  and  James  M,  Browfi,  for  Respondent. 

Upon  the  record  in  this  case  ncme  of  the  matters  urged  by 
the  appellant  are  properly  here  for  review.  As  an  examination  of 
the  transcript  of  record  in  this  case  will  show  that  the  judgment 
appealed  from  was  rendered  and  entered  January  5,  191 2,  and  the 
order  denying  the  defendant's  motion  for  a  new  trial  was  made 
and  entered  April  5,  191 2,  and  the  appeal  in  this  case,  having 
been  taken  from  the  judgment  aloiie,  and  the  order  denying  the 
motion  for  a  new^  trial  having  been  made  after  the  entry  of  judg-. 
ment  herein,  and  it  not  having  been  appealed  from,  the  decision 
of  the  court  below  upon  the  question  of  the  sufficiency  of  the 
evidence  to  justify  the  verdict  will  be  res  adjudicata,  as  an  appeal 
from  the  judgment  alone  does  not  bring  up  for  review  such  order, 
when  made  after  judgment,  and  as  there  are  no  assignments  of 
error  save  and  except  those  relating  to  the  sufficiency  of  the 
evidence  to  support  the  verdict,  there  is  nothing  before  this  court 
on  this  appeal.  Gade  v.  Collins  et  al.,  8  S.  D.  322;  Subera  v. 
Jones,  108  N.  W.  26;  Stevens  v.  Faus,  106  N.  W.  56  Bourne  v. 
Johnson  et  al.,  10  S.  D.  36;  Parrish  v.  Mahaney,  10  S.  D.  276; 
Barcu'S  v.  Prokop,   135  N.  W.  756. 

The  appellant,  in  his  argument  here,  discusses  only  two  of 
the  alleged  assignments  of  error,  both  of  which  relate  to  the 
sufficiency  of  the  evidence  to  justify  the  verdict,  and  they  are 
based  on  the  following  propositions*:     First,  as  to  whether  or  not 
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the  property  was  in  the  possession  of  the  defendant  at  the  time  the 
suit  was  commenced;  and  second,  as  to  whether  or  not  a  proper 
demand  had  been  made  by  the  plaintiff  for  the  property,  and  thai 
there  had  been  a  refusal  on  the  part  of  the  defendant  to  deliver 
the  same  upon  such  demand.  Both  of  these  propositions  were 
fully  covered  by  the  charge  of  the  court  to  the  jury,  and  no  ex- 
ceptions were,  in  any  wise,  taken  to  any  of  the  instructions  in  this 
case,  and  they  are,  so  far  as  the  appellant  is  concerned,  the  law 
of  this  case.  And  this  court  must  presume  that  the  evidence  was 
sufficient  to  justify  the  verdict.  Barcus  v.  Prokop,  135  N.  W. 
756 ;  Lallier  v.  Elevator  Co.,  127  N.  W.  558. 

The  evidence  is  undisputed  that  the  plaintiff  was  the  owner 
of  the  cattle,  and  that  he  -s^nt  the  cattle,  together  with  some  eighteen 
other  head,  to  Mr.  Hall's  pasture  for  pasturage  during  the  sum- 
mer season  of  191 1;  that  the  cattle  were  sent  by  plaintiff's  son 
and  that,  in  taking  them  to  tlie  pasture,  they  passed  the  defend- 
ant's farm  (Transcript  page  6),  which  was  about  three  and  one- 
half  or  four  miles  from  plaintiff's  place  (Transcript  page  22)  ; 
that  when  the  plaintiff's  boy  got  to  Barnes'  place  with  the  cattle 
he  attempted  to  trade  with  the  defendant  the  three  heifers,  for 
the  recovery  of  which  this  action  was  brought,  for  a  pony,  and 
that  the  three  head  of  heifers  were  left  with  the  defendant,  and 
the  boy  was  to  get  the  pony  the  next  day  (Transcript  pages  35, 
36  and  37).  That  the  next  morning  the  defendant  placed  his 
private  orand  on  the  cattle  and  turned  them  into  his  pasture  with 
his  other  stock  (Transcript  page  41)  ;  that  plaintiff  did  not  leani 
of  the  purported  trade  until  the  following  day  (Transcript  page 
f),  and  that  on  that  day  he  went  to  defendant's  farm,  with  Julius 
Hoeft,  and  demanded  the  cattle  (Transcript  page  8),  and  de- 
fendant told  him  that  he  had  traded  with  the  boy  for  the  cattle 
and  had  branded  them,  and  offered  to  turn  the  pony  over  to  plain- 
tiff (Transcript  pages  10,  27  and  28),  and  the  plaintiff  testifiers  that 
he  demanded  the  cattle  of  the  defendant  at  that  time,  and  that 
defendant  refused  to  surrender  the  same.   (Transcript  pages  g  and 

10). 

The  defendant  admits  that  the  cattle  came  into  his  possession 
and  that  plajntiff  came  after  them  on  May  9,  but  attempts  to  ex- 
cuse his  wrongful  detention  of  the  same,  after  such  demand,  by 
claiming  that  plaintiff  told  him,  as  he  was  leaving,  to  turn  the  cattle 
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out,  and  that  he  afterwards  and  on  or  about  May  ii,  turned 
them  out  of  his  pasture  on  the  open  prairie  (Transcript  pages 
37-40),  but  admits  that  he  gave  no  notice  to  plaintiff  of  the  fact 
that  he  had  turned  the  cattle  loose  on  the  prairie,  although  he 
passed  plaintiff's  home  on. the  following  day  (Transcript  pages 
46-47).  The  cattle  were  found  and  taken  by  the  sheriff  about 
half  a  mile  distant  from  defendant's  home,  on  the  open  prairie, 
on  the  defendant's  brother's  farm  (Transcript  page  50).  The 
plaintiff,  however,  testifies,  and  he  is  -supported  by  the  witness 
Hoeft,  that  he  never  told  the  defendant  to  turn  the  cattle  out 
any  further  than  as  he  told  him  to  turn  the  cattle  over  on  his 
demand  of  May  9,  191 1   (Transcript  pages  54,  55  and  58). 

There  is,  of  course,  some  conflict  in  the  testiriiony  of  the 
parties  to  this  action,  but  the  above  fairly  outlines  the  evidence 
as  it  appears  in  the  transcript,  and  the  cause  was  submitted  to 
the  jury  on  such  evidence,  and  the  jury  having  by  their  verdict 
determined  the  issues  in  favor  of  the  plaintiff,  the  verdict  is  a 
final  determination  of  the  matter  under  all  of  the  rulings  of  this 
court,  and  there  is  nothing  for  review  upon  either  of  the  ques- 
tions sought  to  be  raised  by  the  appellant  here.  Connell  v.  City  of 
Canton,  124  X.  W.  839;  Lawver  v.  Insurance  Co.,  127  X.  W. 
615;  Merrill  v.  Railway  Co.,  129  X.  W.  468;  Barcus  v.  Prokop, 
125  X\  W.  756;  Spaulding  et  al.  v.  Pitts,  127  X.  W.  610;  Lallier 
V.  Elevator  Co.,  127  X.  W.  558. 

That  the  defendant  was  in  the  actual  ix>ssession  of  the  prop- 
erty sued  for  at  the  time  of  the  commencement  of  the  action  is 
fully  borne  out  by  his  own  testimony,  as   follows : 

A.  He  (Lyle's  boy)  drove  them  into  the  pasture;  the  trade 
was  made,  and  I  opened  the   fence  and  he  drove  them  in. 

O.     And  on  Tuesday,  you  say,  you  branded  these  cattle? 

A.  Just  before  noon. 

Q.  You  would  not  have  branded  them  had  the  cattle  not  been 
your  cattle)  w^ould  you? 

A.  Oh,  no!   (Transcript  page  41.) 

Q.  You  branded  these  three  heifers,  did  you  not,  with  your 
individual    brand  ? 

A.  Yes,  sir.      (Transcript  page  43.) 

As  the  law  of  this  state  (section  2940,  Rev.  Pol.  Code.  1903) 
makes  the  brand  on  any  animal  prima  facie  evidence  of  the  owner- 
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ship  of  the  person  whose  brand  it  may  be,  the  defendant  can  not 
now  be  heard  to  say  that  the  cattle  did  not  at  least  come  into 
hi's  possession,  and  he  could  onJy  divest  himself  of  such  possession 
and  ownership  by  delivering  them  to  the  plaintiff,  who  was  the 
true  owner  thereof,  as  the  cattle  so  long  as  they  bore  the  de- 
fendant's insignia  of  ownership  would  be,  under  the  law,  in  his 
possession  and  he  would  be  the  owner  thereof  as  against  any 
other  person  except  the  true  owner,  and  as  they  never  passed 
from  his  possession  to  the  plaintiff,  save  as  they  were  taken  by 
the  sheriff  in  this  action,  the  possession  of  the  cattle  and  rights 
of  possession  remained  at  all  times  prior  to  such  taking  in  the 
defendant,  and  his  evident  and  sole  purpose  of  turning  the  cattle 
loose  upon  the  open  prairie  three  an<l  one-half  or  four  miles  from 
the  plaintiff's  farm  was  the  avoiding  of  the  writ,  as  had  he  de- 
sired in  good  faith  to  have  returned  the  cattle  to  the  plaintiff 
before  the  institution  of  the  action  he  would  have  notified  the 
plaintiff  of  his  intention  or  would  have  returned  the  property  to 
the  plaintiff. 

WHITING,  J.  This  is  an  appeal  by  the  defendant  from  .1 
judgment  in  favor  of  the  plaintiff.  The  action  was  one  in  replevin 
to  recover  the  possession  of  three  two  year  old  heifers  which  the 
plaintiff  claimed  to  own  and  which  he  alleged  were  wrongfully 
detained  by  the  defendant  at  the  time  of  the  commencement  of 
the  action.  The  case  was  tried  by  the  court  with  a  jury  and  a 
verdict  returned  in  favor  of  the  plaintiff.  At  the  close  of  plain- 
tiff's evidence  the  defendant  moved  for  the  direction  of  a  verdict 
in  his  favor,  which  motion  was  denied  by  the  court,  and  to  which 
ruling  the  defendant  excepted.  This  motion  was  renewed  at  the 
close  of  all  the  evidence,  and  the  ruling  of  the  court  in  denyin^;,^ 
the  former  motion  for  the  direction  of  a  verdict  is  assigned  as 
error. 

[i]  It  is  contended  by  the  respondent  that  upon  the  record 
in  this  case  none  of  the  matters  urged  by  the  appellant  are  prop- 
erly here  for  review  for  the  reason  that,  **the  appeal  in  this  case 
having  been  taken  from  the  judgment  alone,  and  the  order  denying 
the  motion  for  a  new  trial  having  been  made  after  the  entry  of 
judgment  hef-ein,  and  it  not  having  been  appealed  from,  the  decision 
of  the  court  below  upon  the  question  of  the  sufficiency  of  the 
evidence  to  justify  the  verdict  will  be  res  judicata,  as  an  appeal 
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from  the  judgment  alone  does  not  bring  up  for  review  such  an 
order,  when  made  after  judgment,  and  as  there  are  no  assign- 
ments of  error  save  and  except  those  relating  to  the  sufficiency 
of  the  evidence  to  support  the  verdict,"  and  the  order  overruling 
appellant's  motion  for  the  direction  of  a  verdict. 

The  judgment  appealed  from  was  rendered  and  entered 
January  5,  1912,  and  the  order  denying  defendant's  motion  for  .1 
new  trial  was  made  April  5,  1912,  and  filed  the  next  day,  April 
6th.  The  appeal  was  taken  from  the  judgment  alone.  The  order 
denying  the  motion  for  a  new  trial  having  been  made  after  the 
entry  of  judgment,  and  not  having  been  appealed  from,  the  de- 
cision of  the  court  below  upon  the  question  of  the  sufficiency  of 
the  evidence  to  justify  the  verdict  will  not  be  considered  by  this 
court,  as  an  appeal  from  the  judgment  alone  does  not  bring  up 
for  review  such  an  order  when  made  after  judgment.  Gade  v. 
Collins,  8  S.  D.  322,  66  N.  W.  466;  Bourne  v.  Johnson,  10  S.  D. 
36,  71  N.  W.  140;  Parris  v.  Mahany,  10  S.  D.  276,  73  N.  W. 
97,  66  Am.  St.  Rep.  715;  Stephens  v.  Faus,  20  S.  D.  367,  106 
N.  W.  56;  Aultman,  Miller  Co.  v.  Becker,  10  S.  D.  58,  71  N.  W. 
753;  Barcus  v.  Prokop,  135  N.  W.  756;  Hawkins  v.  Hubbard,  2 
S.  D.  631,  51  N.  W.  774;  Manufacturing  Co.  v.  Galloway,  5  S.  D. 
205,  58  N.  W.  565. 

[2]  However,  on  an  appeal  from  the  judgment  when  there 
has  been  a  motion  for  the  direction  of  a  verdict  at  the  close  of 
plaintiff's  evidence  and  renewed  at  the  -close  of  all  the  evidence 
this  court  will  review  the  evidence  for  the  purpose  of  determining 
whether  or  not  the  court  erred  in  denying  the  motion  where  the 
same  has  been  settled  by  a  bill  of  exceptions  or  transcript  required 
under  the  present  law,  notwithstanding  no  motion  for  a  new  trial 
has  been  made  in  the  action  and  no  appeal  taken  from  the  order 
denying  a  new  trial.  Dunn  v.  National  Bank  of  Canton,  11  S. 
^-  3^5»  77  N.  W.  Ill;  Westphal  v.  Nelson,  25  S.  D.  100,  125 
N.  W.  640;  Grasinger  v.  Lucas,  24  S.  D.  42,  123  N.  W.  77.  It 
appears  from  the  record  in  this  case  that  it  contains  a  transcript 
of  the  evidence  settled  and  certified  to  by  the  court  under  the 
provisions  of  chapter  15  of  the  Laws  of  191 1.  Hence  it  becomes 
our  duty  to  examine  the  evidence  for  the  determination  of  the 
question  of  whether  the  court  committed  error  or  not  in  denying 
defendant's  motion  for  the  direction  of  a  verdict. 
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[3]  It  sepms  clear  to  us  that  defendant's  motion  should  have 
been  granted,  and  "that  the  court  sihould  have  directed  a  verdict  in 
his  favor.  No  useful  purpose  could  come  from  a  rehearsal  in  de- 
tail of  the  evidence  herein;  but,  weighing  the  evidence  most  fa- 
vorably for  the  plaintiff,  it  shows  the  following  facts:  Plaintiff, 
on  Monday,  May  8th,  sent  his  son,  a  minor  child,  with  a  bunch  of 
cattle  to  place  in  a  pasture  some  three  or  four  miles  from  his  home. 
On  his  way  to  such  pasture  the  boy  went  by  defendant's  place.  The 
boy  and  defendant  had  a  conversation  relating  to  the  trade  of  the 
three  heifers  in  question  for  a  pony  owned  by  defendant,  and 
such  trade  was  arranged  for,  and  the  heifers  left  with  defendant; 
but  the  pony  was  not  to  be  delivered  that  day.  On  Tuesday 
morning,  not  having  heard  from  plaintiff,  the  defendant  placed 
his  brand  upon  the  three  heifers.  The  plaintiff,  on  Tuesday  even- 
ing, having  learned  through  the  boy  and  through  defendant  that 
there  had  been  some  negotiations  for  trade  or  exchange,  went  to 
the  defendant's  place  and  notified  defendant  that  he  did  not  ap- 
prove of  the  proposed  trade.  Both  parties  apparently  got  angry 
in  the  conversation  that  followed,  and  plaintiff  demanded  of  de- 
fendant that  he  return  the  heifers  to  plaintiff's  farm  or  deliver 
them  in  the  pasture  to  which  the  boy  was  taking  them  at  the  time 
that  they  were  left  with  defendant.  Defendant  refused  to  deliver 
the  heifers  at  either  of  said  places,  but,  in  no  manner,  made  any 
claim  of  ownership  to  the  cattle  or  of  any  right  of  possession 
thereto  after  he  was  advised  that  plaintiff  would  not  ratify  the 
unauthorized  acts  of  his  son.  The  plaintiff  did  not  ask  that  the 
cattle  be  turned  over  to  him,  and,  in  fact  made  no  demand  for 
their  possession  other  than  as  stated  above.  In  a  day  or  two  after 
the  above  conversation,  the  defendant  turned  the  cattle  loose  upon 
the  prairie,  and,  on  Friday,  the  12th  of  May,  they  were  seen  upon 
the  prairie  by  "plaintiff,  and,  when  seen  by  him,  were  some  distance 
from  defendant's  place,  were  with  no  other  cattle,  and  in  charge 
of  no  one.  Without  taking  possession  of  said  cattle  when  he  saw 
them  thus  upon  the  prairie,  the  plaintiff,  upon  the  next  day, 
brought  this  action  in  replevin  and  executed  papers  in  claim  and 
delivery.  The  sheriff,  who  executed  the  order  in  claim  and  de- 
livery, found  the  cattle  in  question  running  at  large  upon  the 
farm  of  a  third  person,  the  brother  of  defendant. 
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Under  the  above  facts  it  is  clear  that  there  was  neither  such 
demand  as  would  authorize  the  bringing  of  an  action  of  replevin 
against  the  defendant,  nor,  at  the  time  of  the  bringing  of  said 
action,  was  the  defendant  in  either  the  actual  or  constructive  pos- 
session of  said  cattle,  without  which  possession  replevin  does  not 
lie.     Fortheringham  v.  Lockhart,  (S.  D.)   138  N.  W.  804. 

The  judgment  appealed  from  is  reversed. 

CORSON,  J.,  dissenting  as  to  the  two  last  propositions. 
HANEY,  J.,  not  sitting. 
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ACTIONS 

See,  Justice  of  the  Peace,  1.     Trials,  1. 

Special    Proceedini? — Jury   Trial — ^Removal   of»  Dependent    Children — 
Continuance— Jurisdiction. 

A  proceeding  under  Pol.  Code,  Sections  3205-3214,  for  removal 
of  dependent  or  neglected  children  to  homes  for  dependent  children, 
is  a  special  proceeding  governed  by  provisions  of  that  chapter,  and 
not  an  action  under  Code  Civ.  Proc,  Sec.  244,  authorizing  court  to 
call  a  jury  to  try  certain  issues  triable  to  the  court;  and  held,  the 
court  in  such  proceeding  has  no  authority  to  call  a  jury,  and  a  con- 
tinuance to  allow  a  jury  trial  is  without  legal  authority.  State  v. 
Taylor,  Judge,  304. 

AGEXCY 

See,  Corporations,  1,  2. 

Authority  of  Agent — Quitclaim   Deed   in  Blank — ^Validity. 

1.  A  quitclaim  deed  to  land,  executed  by  owner  without  the 
name  of  any  grantee  inserted  therein,  and  delivered  to  her  agent  for 
sale  of  the  land,  was  null  and  void,  and  did  not  confer  authority  on 
the  agent  to  authorize  a  broker,  acting  solely  through  such  agent, 
to  bind  the  owner  by  a  contract  of  sale.     Ballou  v.  Carter,  11. 

Brokers — Contract  of  Sale  of*  Land — ^Authority — Specific  Performance. 

2.  A  broker,  authorized  by  an  agent  for  sale  of  land,  to  procure 
a  purchaser,  informed  the  agent  that  she  had  sold  the  land  at  price 
fixed,  and  requested  the  agent  to  answer  by  wire  if  he  would  accept 
same,  the  agent  replying,  "Smith  offer  accepted,"  and  forwarded  a 
quitclaim  deed  having  no  grantee's  name  therein,  with  note  and  mort- 
gage to  be  signed  by  purchaser,  to  a  bank  in  town  where  broker  re- 
sided, no  authority  being  given  bank  or  broker  to  enter  into  any 
contract  for  the  sale.  Held,  the  broker  had  no  authority  in  writing 
to  execute  the  contract  under  which  the  defendant  claims  for  specific 
performance.     Id. 

Broker — Kiglit  to  Commission — Procuring  Cause— Contract. 

3.  A  real  estate  broker,  who  procured  a  purchaser  who  entered 
into  a  binding  contract  upon  substantially  the  terms  stipulated  in  the 
employment  contract,  and  was  the  procuring  cause  of  sale,  was  en- 
titled to  commission,  though  he  did  not  actually  bring  the  parties 
together,  and  took  no  part  in  drawing  the  contract  of  sale.  Heim- 
berger  v.  Rudd,  289. 

Same — Right  to  Commission — Change  in  Terms  of  Sale. 

4.  A  real  estate  broker's  right  to  a'  commission  on  sale  of  prop- 
erty to  a  purchaser  whom  he  had  procured  was  not  defeated  by  the 
fact  that,  without  the  knowledge  or  consent  of  the  broker,  the  sal© 
contract  Contained  conditions  slightly  different '  from  those  stipulated 
for  in  the  broker's  contract.     Id. 

42— Vol.   30,  S.  D.  . 
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Bame-— Rii^ht  to  Commission — ^Title  of  Property — ^Pleading. 

5.  Where  a  binding  sale  contract  had  been  made  between  owner 
and  a  purchaser  procured  by  a  broker,  the  broker's  right  to  a  com- 
mission was  not  defeated  by  the  fact  that  the  legal  title  yet  remained 
in  the  owner  and  that  plaintifiF  alleged  that  defendant  was  ''still  the 
owner,"  the  latter  having  merely  failed  to  convey  under  the  sale  con. 
tract.     Id. 

ALIMONY 

See,   Divorce. 

APPEALS 

See,  Mandamus,  1. 

Appealable  Order — ^Involving  Merits — Review  of»  Order. 

1.  Under  Code  Civ.  Proc,  Sec.  462,  subds.  1  and  2,  an  order 
of  the  circuit  court  remanding  an  action  of  forcible  entry  and  retainer 
for  trial  by  justice's  court  because  not  involving  a  question  of  title, 
involves  the  merits  of  the  action,  and  is  appealable.  McManus  v. 
Maloy,  373. 

Dismissal  of  Appeal — ^Abandonments—Brief. 

2.  No  brief  having  been  filed  by  appellant,  and  no  stipulation 
of  counsel  or  order  of  court  extending  time  for  serving. and  filing 
brief,  and  no  appearance  having  been  made  by  either  party  on  the 
date  when  the  case  was  set  for  oral  argument,  the  appeal  is  held 
abandoned,  and  judgment  of  trial  court  affirmed.  Whitcher  v.  Foote, 
39. 

Dismissal  of  Appeal-^Strikin^c  Out  Record  Immaterial. 

3.  Even  though  bill  of  jexceptions  and  motion  for  new  trial 
were  stricken  out,  that  would  be  no  sufficient  reason  for  dismissing 
appeal,  as  the  case  would  be  before  the  court  for  review  on  judgment 
roll.     Buffalo  Pitts  Co.  v.  Deeg,  384. 

Dismissal  of  Appeal— Affidavits — Hearing. 

4.  After  motion  to  dismiss  appeal  on  ground  that  it  is  being 
prosecuted  without  appellant's  authority,  has  been  taken  under  ad- 
visement, the  court,  after  requiring  respondents  to  show  cause  why 
appellant  should  not  be  permitted  to  file  an  additional  affidavit,  mod- 
ifying somewhat  his  original  affidavit  used  on  original  hearing,  may 
receive  such  new  affidavit.     State  v.  Cronin,  143. 

Same— Insufficient  Grounds. 

5.  A  motion  to  dismiss  appeal  as  prosecuted  without  appellant's 
authority,  where  appellant  presents  an  additional  affidavit  concerning 
misunderstandings  as  to  costs,  by  reason  of  which  he  signed  the 
original  affidavit  on  which  the  order  to  show  cause  why  appeal  should 
not  be  dismissed  was  based, — in  which  second  affidavit  it  appeared 
he  was  not  opposed  to  the  appeal,  but  merely  did  not  want  to  be  re- 
sponsible for  costs,  that  he  and  others  desired  a  Supreme  Court  de- 
cision in  the  case,  and  that  question  of  costs  had  been  satisfactorily 
adjusted, — should  be  denied.     Id. 

Error — ^Reservation  of  Grounds  of  Review — ^What  is  Baggage. 

6.  In  an  action  against  carrier  for  loss  of  baggage,  defendant 
moved  to  strike  out  evidence  on  ground  that  certain  articles  did  not 
constitute  baggage,  but  did  not  object  to  instructions  assuming  that 
the  property  was  baggage,  request  submission  of  question  whether  it 
was  baggage,  or  ask  instructions  on  that  head.  Held,  the  only  ques- 
tion open  to  review  on  appeal  was  whether  such  articles  could,  under 
any  circumstances,  constitute  baggage.     House  v.  Railway  Co.,  821. 
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Assignment   of   Error— Sufficiency — General   Demurrer    to   Ck>mplaint. 

7.  On  appeal  from  a  judgment  sustaining  a  general  demurrer 
to  a  complaint,  an  assignment  of  error  assigning  as  error  the  sus- 
taining of  the  demurrer  is  sufficient.     Tuntland  v.  Noble,   145. 

Same,  Sufficiency  of-^Gompared  with  Specification  of  Error. 

8.  It  is  suggested,  that  a  much  more  liberal  rule  should  obtain 
relating  to  sufficiency  of  an  assignment  of  error  than  to  sufficiency 
of  a  specification  of  error.  While  the  latter  should  be  so  explicit  as 
to  reveal  the  precise  question  presented  to  trial  court,  all  that  is 
necessary  in  an  assignment  of  error  is  that  it,  taken  in  connection 
with  brief  and  argument  accompanying  same,  presents  clearly  the 
question  urged  on  appeal.     Dictum.     Id. 

Record    for    Review — Certiflcation    of    Evidetfce-^Sufficlency    of    Evi- 
dence. 

9.  Where  the  trial  judge  did  not  certify  that  the  evidence  in 
support  of  a  finding  was  in  the  appeal  record,  the  sufficiency  of  such 
evidence  cannot  be  reviewed.     Smith  v.  Johnson,   200.     . 

Scope  of  Review — ^Appeal  from  Judgment-Subsequent  Order  Unap- 
pealed  From. 

10.  An  appeal  from  a  judgment  alone  does  not  bring  up  for 
review  an  order  denying  a  motion  for  new  trial,  made  after  judg- 
ment, and  the  decision  of  trial  court  upon  question  of  sufficiency  of 
evidence  to  justify  verdict  will  not  be  considered  on  such  appeal. 
Lyle  V.  Barnes,  647. 

Review  as  to  Directinfg  Verdict — ^Appeal  from  Judgment  Alone— -Bill 
of  Exceptions. 

11.  This  Court,  on  appeal  from  a  judgment  alone,  will,  how- 
ever, review  the  evidence  to  determine  whether  trial  court  erred  in 
refusing  to  direct  verdict  for  defendant  at  close  of  plaintiff's  evidence 
and  renewed  at  close  of  all  evidence,  notwithstanding  no  motion  for 
new  trial  was  made  and  no  appeal  taken  from  order  denying  new 
trial,  where  the  evidence  was  settled  in  bill  of  exceptions  or  transcript 
pursuant  to  Chap.   15,  Laws   1911.     Id. 

Record  on'  Appeal — Assignment  or  E^rrors — Original  Record  Examined. 

12.  Respondent  contended  that  no  proper  statement  of  facts 
and  no  assignment  of  errors  appears  in  appellant's  brief;  but,  held, 
following  Atlas  Lumber  Co.  v.  Quirk,  28  S.  D.  643,  135  N.  W.  172, 
that  as  such  brief  was  filed  prior  to  publication  of  decision  in  case  of* 
State  V.  Doran,  28  S.  D.  426,  134  N.  W.  53,  this  court  will.  In  view 
bf  the  chaotic  state  of  our  statute  law  as  to  what  such  statement 
should  contain,  resort  to  original  record,  which  contains  a  complete 
record  on  those  heads.     Heflebower  v.  Wiley,  184. 

Review — Directed  Verdict— Sufficiency  of  Evidence. 

13.  Where  both  parties  moved  for  directed  verdict,  and  verdict 
was  directed  for  plaintiff,  the  decision  of  trial  judge  is  conclusive  on 
appeal,  unless  against  clear  preponderance  of  evidence.  Deadwood  v. 
Hursh,  450. 

ASSAULT  AND  BATTERY 

See,  Criminal  Law,  22.     Damages,  2,  3,  4.     Instructions,  1.     Trial,  9. 

ASSIGNMENT  OF  ERROR 

See,  Appeals,  7,  12.     Criminal  Law,  21. 

"BAGGAGE" 

See,  Carriers,   4.     Appeals,  6. 
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BANKS  AND  BANKING 
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-,  See,  Jndianp.  . 

BOUNDARY  lilNES 

See,  Trials,  6. 

Boundaries— GoTemraent     Monmnents^-^uestioned    '  Mound — Courses 
and'  Distances-— Field  Notes,  -Etc. 

1.'  When  a  question  is  raised  as  to  whelher  a  certain  kaown 
mound  i&  a  government  mound,  then  courses  and  distances,  all  sur- 
rounding visible  evidences,  government  field  notes,  the  calls,  and 
everything  -fairly,  tending  to  aid  the  jury  \n  determining  whether  the 
original  mound  still  exists,  may  be  considered;  the  rule  being  only 
that  unquBstioned  government  monuments  will  coatrol  over  courses 
and  distances.     Coulter  v.  Gudehus,  616. 

Same— Disputed    Cornter^— Open   to   All   Evidence — ^**Que6tioned"    Cor- 
'  nep—^^Uncertain,  .Doubtful,,  or  Iiost- Comer" — ^Rield  Notes— *Tt^ 
den  ce^— Instruction. 

2.  The  location  of  a  disputed  corner  is  an  open- question  to  be 
determined  from  all  the  evidence,  and,  when  determined,  it  controls- 
The  fact  that  a  certain  -corner  Is  *'qu'estioned"  does  not  make  it  an 
*'uncertain,  doubtful,  or  lost  corner,"  nor  render  field  notes  controll- 
ing in  such  determination.  But,  where  the  government  corner  can- 
not be  located  by  clear  and  satisfactory  evidence,  field  notes  of  gov- 
ernment survey  are  prima  facie  evidence  of  location  of  such  corner. 
Held,  further,  that  an  Instruction  which*  assumed  in  ejftect  that  a 
"questioned''  corner  was  an  "uncertain,  doubtful,  or  lost  corner,"  was 
erroneous.     Id, 

Counties — ^Boundary     Lines— Conflicting    Meridian     Surveys — Stanley 
and  I/3^man  County  Boundary  Line. 

3.  Laws  1897,  Chaps.  41,  45,  for  submission  to  voters  of  Stanley 
and  Lyman  counties  of  new  boundary  lines  thereof,  w^hich  were  ap- 
proved by  such  electors,  provided  that  from  the  point  where  township 
line  between  ranges  25  and  26  east  of  Black"  Hills  Meridian  intersect- 
ed township  line  between  townships  2  an^  3,  north  of  that  meridian 
survey  base  line,  the  boundary  between  such  counties  should  extend 
"east  along  said  township  line"  to  Missouri  river;  but  that  meridian 
survey  does  aot  extend  to  said  river,  but  only  to  range  line  on  west 
side  of  range  79  of  fifth  P.  M.  survey,  and  the  township  line  between 
townships  2  and  3,  if  extended  due  east,  would  not  coincide  with 
any  township  line  in  the  fifth  P.  M,  survey,  but,  by  deflecting  this 
line  to  north  about  1  7-8  miles,  it  would  reach  north  boundary  line 
of  township  108.  Held,  it  being  impossible  for  such' boundary  line  to 
extend  east,  and  also  to  extend  along  a  township  line,  that  it  was  the 
Intention  6t  the  legislature,  and  of  said  electors,  that  the  boundary 
line  on  reaching  the  fifth  P.  M.  survey  should  deflect  to  nofth  line  of 
township  108,  especially  in  view  of  an  act  passed  in  1891  descrlbiilg 
boundary  line  between  Stanley  county  and  the  unorganized  county  of 
Pre^hoas  the,  tpwnship.  line,  between  townships  108  and  109,  and  an 
act  passed  in  1883  describing  southern  boundary  line  of  Stanley  coun- 
ty as  a  line  4  8  miles  north  of  tenth  standard  parallel  of  the  sixth 
P.  M.  survey;  the  north. line  of  township  10,8  being  exactly  48  miles 
north  of  base  line  of  fifth  P.  M.  survey,  that  being  the  only  base  line 
used  east  of  the  range  line  on.vestfijde  of  range  79;  It  further  ap- 
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pearing  that  townehip  line  between  townships  108  and  109  of  fifth 
P.  M.  survey  was  not  surveyed,  west  of  Missouri  river  until  1893,  and 
that  in  1891  the  legislature  probably  supposed  that,  the  township  lines 
in  the  sixth  and  the  fifth  P.  M.  surveys  would  coincide  where  such 
surveys  joined.  The  land  in  Question  is,  therefore,  iu  Lyman  county. 
Collins  v.  Lyman  Co.,  104. 

Counties — ^Legislative  Boundaries — ^Vote  of  People— Changing  Bound- 
aries. 

4.  While,  under  the  Constitution,  the  legislature  has*  no  power 
to  change  boundary  lines  of  an  organized  county  without  vote  of 
people  thereof,  an  act  defining  boundary  lines  of  such  county  may  be 
considered  in  determining  what  the  understanding  of  the  people  was 
in  relation  to  the  boundary  lines  then  existing;  and  it  is  presumed 
the  legislature  Intended  to  describe  such  boundary  line  as  it  then 
existed,  the  act  Itself  not  providing  for  submission  thereof  to  vote  of 
people.     Id. 

BRIEFS 

See,  Appeals,  2.      * 

BROKERS 

See,  Agency,   2,  3,  4. 

BURDEN  OF   PROOF 

See,  Trusts,  1. 

CARRIERS 

Carriers — Ownership— -Evidence  o£  Delivery— Presumptions. 

1.  Under  a  contract  that  a  purchaser  could  return  an  article, 
if  defective,  his  delivery  to  a  carrier  for  that  purpose  will  be  pre- 
sumed to  be  delivery  to  the  consignee  and  vendor,  entitling  him  to 
recover  from  the  carrier  for  its  loss.  Held,  further,  that  this  pre- 
sumption was  not  overcome  by  plaintiff's  evidence.  Hess  v.  Railway 
Co.,  538. 

Loss  of  Baggage— Transportation  Within  State— Demand  of  Damages. 

2.  Pol.  Code,  Sec.  442,  concerning  demand  of  damages  on  com- 
mon carriers  before  bringing  suit,  does  not  apply  to  actions  for  loss 
of  baggage  of  passenger  while  being  transported  between  inter-state 
points,  in  view  of  Sec.  431,  limiting  application  of  that  chapter  to 
transportation  of  property  solely  within  the  state,  and  to  shipments 
from  points  within  to  other  points  within  the  state,  involving  ship- 
ments partly  within  an  adjoining  state  or  states.  House  v.  Ry.  Co., 
321. 

Contnecting  Carriers — ^Liability  of  Receiving  Carrier— F^eral  I^aw. 

3.  Under  Act  Congress  June  29,  1906,  known  as  Carmack 
Amendment  to  Act  Cong.  Feb.  4,  1887,  ch.  104,  24  Stat.  379,  a  car- 
rier receiving  baggage  for  transportation  to  a  point  in  another  state 
beyond  its  own  lines,  makes  the  connecting  line  its  ,agent^  and  is 
liable  for  its  loss  occurring  oh  the  connecting  line.     Id. 

Carriers — **Baggage,**.  What  Constitates*— Question  ior  Jury— Gun«H— 
Fishing  Tackle— Household   Goods. 

.4.  Baggage,  as  regards  a  carrier's,  liability, .  includes  whatever 
passenger  takes  with  , him.  for  his  personal  use  and  .)Oonyenteace,  ac- 
cording;-.tO;  the  ihablts  or.,w:ants  of  thet* particlu|ir -da^s  to^.^which'  he 
belongs,  either  relative  to  the  immediate  necessities  or  the  ultimate 
purposes    of   the    journey,    and    are    determined    from    character    and 
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length  of  journey,  its  purposes  and  objects,  owner's  station  in  life, 
and  the  prevailing  custom  of  the  class  of  travelers  to  which  he  be- 
longs; and  held,  the  guns  of  a  nunter  or  fishing  tackle  of  a  fisher- 
man is  baggage  of  owner  while  on  hunting  or  fishing  expedition;  the 
camping  outfit  of  a  camper,  including  dishes  and  cutlery;  the  tools 
of  a  mechanic  when  going  to  perform  work  of  his  trade;  bedding, 
dishes,  or  cutlery,  of  one  contemplating  a  short  sojourn  at  a  point 
where  he  will  temporarily  keep  house,  provided  it  is  customary  to 
take  su<jh  articles  in  a  trunk  on  such  Journeys  'and  the  articles  are 
reasonably  needed  therefor;  and  such  household  articles  aforesaid, 
are  baggage  when  taken  in  trunks  when  owner  is  making  a  permanent 
change  of  abode,  if  it  is  customary  to  take  with  him  in  a  trunk  such 
articles;  that  in  all  cases  such  articles  must  conform  in  amount  of 
value  to  condition  in  life  of  party  taking  same.  Held,  further,  that 
it  cannot  be  held  that  baggage  is  only  such  articles  as  are  needed 
during  the  journey  itself,  mat  in  determining  what  .kind  of  goods 
carriers  must  carry  and  be  responsible  for,  the  custom  of  the  carrier, 
and  of  his  patrons,  is  looked  to,  and  if  his  custom  is  to  receive  and 
carry  certain  property  for  hire,  his  calling  as  carrier  of  such  prop- 
erty becomes  established,  even  though  such  goods  have  not  been  con- 
sidered by  courts  as  "baggage."  Held,  further,  that  the  question 
whether  certain  articles  constitute  "baggage"  is  a  queestion  for  the 
J'ury.     Gorson  and  Haney,  J.  J.,  dissenting.     Id. 

CHATTEL  MORTGAGE 

Parol  Agreement — ^Mortgage  Lien. 

Under  Civ.  Code,  Sec.  2091,  concerning  delivery  of  copy  of  mort- 
gage, and  Sec.  2092,  concerning  form  of  mortgage  and  filing  of  same, 
held,  a  chattel  mortgage  cannot  be  created  by  nor  exist  by  parol, 
and  a  parol  agreement  to  execute  such  mortgage  will  not  create  a 
mortgage  lien.     Buffalo  Pitts  Co.  v.  Deeg,  384. 

CliAIML  AND  DELIVERY 

Possession  by  Defendants-Demand — Sufficiency  of  Evidence. 

1.  Plaintiff's  infant  son,  in  possession  of  his  father's  cattle, 
negotiated  a  trade  of  them  with  defendant  and  left  them  with  him, 
on  learning  of  which  plaintiff  notified  defendant  that  he  disapproved 
of  the  trade  and  demanded  a  return  of  the  cattle  to  plaintiff's  farm 
or  delivery  of  them  in  a  pasture  to  which  the  son  was  taking  them  at 
the  time,  making  no  other  demand  for  possession,  defendant  having 
turned  the  cattle  out  on  the  prairie.  The  sheriff  who  took  the  cattle 
in  claim  and  delivery  found  them  at  large  on  a  neighboring  farm. 
Hekl,  no  proper  demand  authorizing  claim  and  delivery  against  de- 
fendant was  made.  Held,  further,  that  defendant  was  not  in  either 
actual  or  constructive  possession  of  cattle  when  suit  was  brought. 
Lyle  V.  Barnes,  647. 

Possession  of  Defendant. 

2.  Replevin  will  not  lie  where  defendant  was  not  in  actual  or 
constructive  possession  of  the  property  involved,  when  suit  was  be- 
gun.    Fatherlngham  v.  Lockhart,  394. 

Admission  of  Evidence— Parties-— Prejudicial  Error — ^Waiver  <rf  Oon- 
tract. 

3.  In  claim  and  delivery  for  horses,  which  plaintiff  agreed  to 
exchange  with  defendant  for  machinery  under  a  contract  to  which 
R.  was  originally  a  party  with  plaintiff,  though  his  signature  to  a 
supplementary  contract  relating  to  the  machinery  had  been  waived 
by  defendant;    plaintiff  claiming  the  machinery  would   not  work  as 


Digitized  by  Google 


INDEX  663 


agreed;  held,  that  testimony  by  R.  that  plaintiff  was  the  purchaser 
of  the  machinery,  and  that  R.  did  not  receive  any  consideration  for 
signing  the  contract,  while  improperly  admitted,  was  not  material  to 
any  Issue;  R.  not  being  a  party  to  the  action;  since  its  only  effect 
would  be  to  throw  light  on  the  intent  of  the  parties  in  waiving  the 
condition  of  the  supplementary  contract  as'  to  signing  same  by  all 
parties  including  R.     Harris  v.  Lyons,  272. 

Trial — Order  of  Proof — ^Reply — ^Error  Withont  Prejudice. 

4.  In  claim  and  delivery  for  a  team  of  horses,  under  complaint 
in  ordinary  form,  plaintiff  was  only  required,  in  proving  his  case  in 
chief,  to  prove  ownership  of  horses,  demand  therefor,  and  defend- 
ant's refusal;  he  was  not  bound  to  prove  facts  set  up  in  the  answer 
and  in  his  reply  in  defense  to  those  alleged  in  the  answer,  but  should 
properly  have  met  the  proofs  under  the  answer,  by  proofs  of  facts 
alleged  in  the  reply,  without  any  reply.  Held,  further,  however,  that 
no  prejudice  resulted  to  appellants  by  the  irregular  course  pursued 
by  plaintiff  in  first  proving  facts  under  all  the  Issues;  as  the  evidence 
in  that  event  would  have  been  substantially  the  same,  and  the  in- 
troduction of  evidence  to  prove  the  whole  transaction  was  to  the  ad- 
vantage rather  than  the  injury  of  defendants.     Id. 

CONSTITUTIONAIi  liAW 

See,  Statutes,  1. 

Insane     Persons — Disease— Police    Power — Ck>n8tltutlonal     Provision. 

1.  Insanity  is  a  disease,  and  the  state  has  a  right  to  treat  one 
who  has  the  misfortune  to  suffer  from  it,  as  it  does  one  who  has  a 
contagious  malady,  and  to  regulate  and  treat  the  case  for  protection 
of  the  community;  and  if  public  safety  demands  it,  he  may  be  im- 
mediately confined,  either  with  or  against  his  will,  if  he  is  liable 
to  commit  acts  of  violence;  and  held,  that,  outside  of  Sees.  2826  and 
2811,  Pol.  Code,  Sec.  2824  thereof  contains  ample  provision  where- 
by one  confined  in  State  Hospital,  or  any  one  in  his  own  behalf,  may 
make  application  Jto  have  his  sanity  inquired  into,  and  to  be  di&- 
charged  if  found  sane,  and  such  statute  is  not  unconstitutional.  Mc- 
Mahon  v.  Mead,  515. 

Insanity    ProceedlnKS— Hearing — ^Restraint— Due    Process    of    Iiaw— 
"Conviction" — ^Deprivation  of  I/lberty. 

2.  Pol.  Code,  Sec.  2811,  providing  for  a  civil  investigation  of  a 
complaint  filed  against  a  person  alleged  to  be  insane,  wherein  it 
authorizes  proceedings  in  absence  of  the  person  whose  mental  con- 
dition is  involved,  when  it  appears  that  his  presence  would  be  in- 
jurious to  him,  or  attended  with  no  advantage,  is  not  for  that  rea- 
son in  violation  of  the  constitutional  guaranty  of  due  process  of 
law,  because  it  does  not  guarantee  a  hearing  before  conviction,  as 
the  word  "conviction"  implies  a  finding  of  guilty  of  a  criminal 
offense,  whereas  it  is  no  crime  for  one  to  be  insane,  and  such  pro- 
ceedings are  not  criminal  in  nature.  Held,  further,  that  such  per- 
sons are  not,  in  such  cases,  deprived  of  liberty,  in  the  constitutional 
sense.     Id. 

Insane   Persons — Service   of    Warrant,    Mandatory   as    Notice-— Hear- 
ing— ^Representation  by  Counsel. 

3.  Pol.  Code,  Sec.  2811,  providing  that,  on  filing  of  an  infor- 
mation of  insanity,  the  insanity  commissioners  shall  take  steps  to 
investigate  the  grounds  of  information,  issue  a  warrant,  which  may 
be  served  upon  the  person  subject  to  the  inquisition,  by  the  sheriff, 
etc.,  wherein  it  provides  for  service  of  the  warrant  on  such  person* 
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in  that  it  would  advise  him  of  the  proceedings  against  him,  is  man- 
datory, and  therefore  provides  for  such  notice  as  is  due  process  of 
law;  and  such  person,  so  served,  is  not  one  who  is  prevented  from 
attending  the  hearing  or  refused  opportunity  to  be  represented  there 
by  counsel.     Id. 

Statutes — ^ntle  of  Act — Sale  of  Intoxicating  Liquors. 

4.  Laws  1897,  Ch.  72,  Sees.  11,16,  concerning  sale  of  intoxi- 
cating liquors,  and  giving  right  of  action  to  a  married  woman  for 
damages  from  such  sale,  are  restrictions  and  regulations  of  the  sale, 
and  therefore  within  the  title  "An  act  to  provide  for  the  licensing, 
restriction  and  regulation  of  the  business  of  the  x  x  x  sale  of  x  x  x 
intoxicating  liquors,"  and  is  not  violative  of  Const._  Art.  3,  Sec.  21, 
concerning  embracing  subject  of  law  in  title;  following  Garrigan 
V.  Kennedy,  et  al.,  19  S.  D.  11.     Garrigan  v.  Thompson,  38. 

CONTRACTS 

See  Evidence,   7,  12,   13,  15.     Specific  Performance,  1,  2. 

Vendor  and  Purchaser— Terms  of  Sale— Meeting  of  Minds. 

1.  A  purchase!*  of  land  agreed  to  pay  the  price  asked,  but  de- 
manded a  warranty  deed,  also  deeds  from  persons  other  than  vendor, 
to  perfect  title,  to  which  vendor  or  her  agent  had  never  assented. 
The  contract,  made  by  a  broker,  who  dealt  solely  with  the  agent, 
was  never  ratified.  Held,  there  was  no  meeting  of  minds  sufficient 
to  establish  a  contract  of  sale.  Whiting,  J.,  concurring  specially. 
Ballon  V.  Carter,  11. 

Same— '^Option*'  Contract — ^Mutuality. 

2.  A  contract  binding  one  party  to  sell  realty  upon  certain 
terms,  and  binding  the  other  party  to  purchase  same  upon  such 
terms,  was  a  "contract  of  sale,"  and  not  an  "option"  to  purchase. 
Heimberger  v.  Rudd,  289. 

Party  Not  Signing,  Effect — Conditional  Signature. 

3.  Where  a  contract  provided  that  it  should  not  be  "binding 
until  all  the  parties  above  mentioned  have  signed-  the  same,"  it  was 
not  binding  upon  any  of  the  parties  named  therein.  Harris  v.  Lyons, 
272. 

Non-execution  of  Conditional  Contract  By  All  Parties — ^Equitable  Es- 
toppeL 

4.  A  supplemental  contract  recited  the  sale  to  plaintiff  and  R. 
of  certain  machinery  by  defendants,  and  provided  that  it  should  not 
become  binding  until  all  parties  named  therein  signed  it;  but  after  its 
execution  by  all  except  R.,  one  of  the  defendants  stated  to  plaintiff 
it  made  no  difference  whether  R.  signed  it,  that  it  was  binding  on 
defendants  and  plaintiff  in  any  event,  and  that  defendants  did  not 
rely  on  R's  liability  upon  the  supplemental  contract,  but  only  on  the 
original  contract;  and  plaintiff,  acting  upon  such  representations,  pro- 
ceeded to  carry  out  the  supplemental  contract.  Held,  that  defend- 
ants were  estopped  from  claiming  the  invalidity  of  the  supplemental 
contract  by  failure  of  R.  to  sign  it.     Id. 

CORPORATIONS 

Ofllcers — Agency — ^ITnauthorized  Contract  for  Credit. 

1.  A  corporation  was  not  bound  by  an  unauthorized  and  un- 
ratified agreement  of  its  vice-president  that  a  debt  owed  by  him  'in- 
dividually to  the  buyer  of  building  material  from  the  corporation 
should  be  credited  on  the  account  for  the  material,  though  the  ma- 
terial was  sold   by  the  vice-president  while  he   was  one  of  two   ac- 
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•tlve  managers  of  the  corporation.     Clow-Schaaf  Lumber  Co.  v.  Kass, 
49^7. 

Principal  and  Agent — ^Agent^s  Individual  Debtr^-Principal*s   Property 
Applied. 

2.  A  managing  agent  of  a  corporation  has,  as  auch  agent,  no 
authority  ,to  apply  {his  principal's  property  to  liquidate  his  own 
Indebtedness  to  a  third  person;  and  such  third  person  is  bound  to 
know  that  such  agent  cannot  bind  his  principal.     Id. 

Service  of  Process  Against— Notice  to  OlHcer  Outside  of  State— "Due 
Process  of  Ijaw.** 

3.  Under  Code  Civ.  Proc,  Sec.  110,  providing  for  service  of 
summons  upon  domestic  corporations,  held,  that  personal  service  had 
on  a  treasurer  of  such  corporation  in,  and  who  resides  in  another 
state,  gives  sufficient  notice  of  the  pendency  of  the  action,  which  is 
the  fundamental  principle  involved  in  **due  process  of  law";  that  the 
purpose  of  the  statute  is  to  bring  the  corporation,  not  the  non-resi- 
dent officer,  within  the  jurisdiction;  and  such  service  is  sufficient  to 
confer  jurisdiction  over  the  corporation.  Straub  v.  Lyman  L.  &  Inv. 
Co.,  310. 

Service  on  Dom^tic  Corporations— Iiegislatlve  Construction  of   Stat- 
ute, Effect  on  Courts. 

4.  Though  Laws  1911,  ch.  226,  amends  Sec.  110,  Code.  Civ. 
Proc,  by  providing  for  service  on  domestic  corporations  by  delivering 
copy  to  a  designated  officer  of  the  corporation,  ''either  within  or 
without  the  state,"  and  such  amendment  may  be  regarded  as  a  legis- 
lative adoption  of  the  principle  adopted  by  this  Court  as  to  what 
constitutes  due  process  of  law,  such  legislative  declaration  is  not 
binding  on  the  courts,  which  may  determine  that  Sec.  110,  before  such 
amendment,  authorized  such  service.     Id. 

Corporations — ^IQltra  Vires — Contracts — ^Estoppel. 

5.  Where  an  incorporated  traction  company  agreed  to  furnish 
plaintiff  water  from  a  canal  perpetually  as  consideration  for  a  deed 
to  a  atrip  of  land  on  which  is  constructed  a  canal  to  convey  water  to 
Its  power  plant,  it  is  estopped  from  setting  up,  as  a  defense  to, an 
lection  to  compel  it  to  furnish  the  water,  that  the  contract  was  ultra 
vires.     D^rsett  v.  Traction  Co.,  420. 

COUNTIES 

See  Boundary  Lines,  3,  4. 

CMMINAIi  LAW 

See  Indictment  and  Information. 

Statutes — Title      To— One      Subject — ^Banking      Laws — "Control      of 
Banks*^ — "Regulate" — New  Legislation — ^Revision. 

1.  Laws  1909,  Ch.  222,  entitled  '*An  act  to  revise  the  laws 
authorizing  the  business  of  banking,  providing  fot*  the  organization 
and  control  of  banks,  and  to  establish  a  banking  department  for  the 
supervision  of  such  business,"  which,  by  sections  29  and  30,  makes 
it  an  offense  for  bank  officers  and  directors  to  permit  shareholders 
to  become  indebted  to  it  at  one  time  in  excess  of  50  per  cent,  of  its 
paid  up  capital,  does  not  conflict  with  Const.,  Ajt.  3,  Sec.  21,  con- 
cerning the  title  to  laws;  since  to  "control"  has  the  same  sense  as 
""regulate,"  and  since 'the  "control  of  banks"*  means  the  control  of 
the  banking  business,  indicates  new  legislation,  and .  tneans  .to  check 
or  restrain;  and  hence  the  objections  that  the  title  embraces  more 
than  one  subject,  and  that  the  act  is  merely  revisory  of  old  legisla- 
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tlon  are  untenable.  The  penal  provisions  therein  constitute  a  meth- 
od of  control  of  the  banking  business;  and  the  provisions  of  the  act 
appropriately  cover  and  are  within  the  scope  and  meaning  of  the 
title  wherein  it  provides  for  "organization  and  control  of  banks." 
State  V.  McPherson,  547. 

Question  For  Jury — Question  Foi;  Court. 

2.  While,  under  Code  Crim.  Proc,  Sec.  354,  concerning  de- 
cisions of  questions  of  fact  and  of  law,  although  the  jury  may  find 
a  general  verdict  involving  questons  of  law  as  well  as  of  fact,  they 

'  must  receive  as  law  what  is  laid  down  ass  such  by  the  court;  and, 
held,  that  while  it  is  the  jury's  province  to  determine  whether  the 
required  facts  have  been  established.  It  is  for  court  to  determine 
what  facts  constitute  the  crime  charged,  by  what  evidence  such  facts 
may  be  established,  and  what  issues  shall  be  considered.  State  v. 
Carlisle,  475. 

Continuance— Grounds— -Diligence-— Incompetent    Evidence— Abuse    of 
Discretion. 

3.  An  afla davit  for  continuance  of  a  trial  on  May  17th,  under 
an  information  filed  April  29th,  alleged  that  a  necessary  witness  had 
broken  his  arm  and  left  the  state,  and  had  sent  to  accused  the  afil- 
davit  of  a  physician  as  to  his  then  condition;  that  he  was  beyond  the 
jurisdiction  of  the  court,  and  accused  could  not  obtain  his  appear- 
ance at  that  term,  that  there  had  not  been  time  within  which  to 
take  his  deposition,  but  that  accused  believed  he  could  procure  his 
attendance  aQd  procure  his  evidence  at  next  term.  The  physician's 
affidavit  did  not  appear  in  statement  of  facts  on  appeal.  Held,  R 
not  appearing  that  witness  was  unfriendly  to  accused,  that  the  court 
did  not  abuse  its  discretion  in  denying  the  continuance,  since  it  did 
not  appear  that  witness  was  unable  to  return  for  the  trial  or  that  his 
deposition  could  not  have  been  obtained,  it  not  appearing  when  he 
left  the  state,  especially  in  that  witness'  testimony  would  have  been 
incompetent,  and  other  witnesses  were  present  who  offered  to  testi- 
fy to  same  facts.     Id. 

Evidence— Review— Harmless  Error. 

4.  Whether   the    admission   of   statutory   docunientary   evidence 
was  erroneous  was  immaterial,  .where  the  fact  sought  to  be  establish- 
ed   thereby    was    conclusively    established    by    other    competent,    un-' 
contradicted  evidence.     Id. 

Dentistry — ^Practicing  Dentistry   Without  License— Evidence— Corpor- 
ate Articles  and  By-laws. 

5.  In  a  prosecution  for  practicing  dentistry  without  license, 
under  Laws  1909,  Ch.  4,  Sec.  6,  which  excludes  from  its  provisions 
students  enrolled  in  and  regularly  attending  a  dental  college,  who 
perform  acts  of  dentistry  in  pursuit  of  clincal  advantages  under  di- 
rect supervision  of  a  preceptor  or  licensed  dentist,  there  being  no 
other  evidence  that  any  persons  other  than  accused  and  his  wife  had 
ever  been  enrolled  as  students  in  an  alleged  college,  that  It  had  never 
been  advertised  as  a  college,  or  that  any  person  had  ever  received 
instruction  as  a  student  in  connection  therewith,  held,  the  articles 
of  incorporation  and  by-laws  of  such  alleged  college  were  properly 
excluded;  the  existence  of  the  corporation  being  neither  essential  to 
nor  evidence  of  a  college,  therefore  it  was  not  necessary  or  proper 
to  inquire  into  the  motives  prompting  the  incorporation.  Id. 

Same— Supervision  of  liicensed  Dentist— Enrolled  Student. 

6.  Under  Laws  1909,  Ch.  4,  Sec.  6,  the  fact  that  acts  of  den- 
tistry in  pursuit  of  clinical  advantages   under  supervision  of  a  pre- 
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ceptor  or  licensed  dentist  were  performed  by  accused,  is  no  defense, 
unless  he  were  at  the  time  a  student  enrolled  in  and  regularly  at- 
tending a  dental  college.     Id. 

Instrnctions — Dental   Student — ^ETidence   to   Sustain   Instruction. 

7.  In  a  prosecution  for  practicing  dentistry  without  license, 
under  Laws  1909,  Ch.  4,  Sec.  6.  excepting  from  its  provisions  stu- 
dents attending  a  dental  college,  etc.,  where  there  was  no  evidence 
offered  on  either  side  as  to  attending  a  dental  college,  held,  not 
error  to  refuse  to  charge  that  accused  could  not  be  convicted  for 
any  period  during  which  he  was  enrolled  as  a  student,  since  the 
burden  was  on  defendant  to-  produce  evidence  raising  this  issue,  the 
exception  pertaining  to  enrolled  students  having  been  duly  negatived 
in  the  information,  and  the  subject  matter  of  such  negative  aver- 
ment being  peculiarly  within  accused's  knowledge.     Id. 

Instructions — ^Request  for  Instructions — Circumstantial  Evidence. 

8.  Failure  to  instruct  as  to  nature  of  circumstantial  evidence 
is  not  reversible  error,  in  absence  of  a  specific  request  therefor.  State 
V.  Millard,  169. 

Advising  Acquittal — ^Pow«*  to  Direct  Verdict. 

9.  It  is  not  reversible  error  for  court  to  refuse  to  advise  ac- 
quittal in  a  criminal  action;  the  court  is  only  authorized  to  advise; 
it  cannot  direct  a  verdict.  Rev.  Code  Crim.  Proc,  Sec.  376.  While 
the  court  may  advise  an  acquittal,  the  jury  are  not  bound  by  the 
advice.  The  statute  takes  from  the  court  the  power  to  determine  as 
matter  of  law,  at  close  of  evidence,  that  it  is  insufficient  to  justify 
conviction.     State  v.  Stone,  23. 

Evidence^— Motion  to  Strike— I>efinitenefis. 

10.  A  motion  to  strike  out  **all  testimony,"  etc.,  without 
specifying  the  particular  evidence  sought  to  be  eliminated,  is  not 
sufficiently  definite  alid  certain,  and  the  refusal  to  strike  out  same  is 
not  error.     Id.  ^ 

Bawdy  House— -House  of  Assignation — Sufficiency  of  Evidence— Error. 

11.  On  appeal  from  a  judgment  of  conviction  for  keeping  a 
bawdy  house  and  maintaining  a  house  of  assignation,  held,  the  evi- 
dence was  sufficient  to  sustain  the  judgment,  and  that  no  prejudicial 
or  reversible  error  was  committed  by  the  trial  court.  Sioux  Falls  v. 
Lord,  639. 

Seduction — ^Instructions — Harmless  Error. 

12.  The  jury  having  been  clearly  warranted  in  finding  prosecu- 
trix was  chaste  prior  to  her  alleged  seduction,  upon  her  uncontra- 
dicted testimony  that  she  had  had^no  intercourse  with  any  one  prior 
thereto,  any  error  in  the  charge  that  till  the  contrary  is  sliown  a 
woman  is  presumed  chaste  was  harmless.  State  v.  Holter,  353.     • 

Seduction — ^Evidence — Subsequent  Intercourse. 

13.  Testimony  xyt  prosecutrix,  in  a  prosecution  for  seduction,  to 
her  acts  of  intercourse  with  defendant,  subsequent  to  the  alleged  se- 
duction, is  admissible  for  purpose  of  corroboration.     Id. 

Same— Evidences-Condition  of  Female. 

14.  Evidence  that  prosecutrix  in  seduction  was  enciente  is  ad- 
missible as  proof  of  illicit  intercourse,  a  fact  necessary  to  be  estab- 
lished; and,  in  connection  with  proof  of  previous  chastity  of  prose- 
cutrix, it  tends  also  to  prove  she  had  been  seduced  by  some  one.     Id. 

Evidence— Objections  Below. 

15.  Grounds  of  objection  not  presented  to  court  below  cannot 
be  considered  on  appeal.     Id. 
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Corroboration — Chastity — ^Intercourse. 

16.  Under  Sec.  366,  Code  Crim.  Proc.  (Sec.  75^86,  Comp. 
Laws),  relating  to  corroboration  of  prosecutrix  as  to  seduction  un- 
der promise  of  marriage,  that  she  was  an  unmarried  female  of  pre- 
vious chaste  character,  and  that  there  was  an  act  of  intercourse  un- 
der such  promise  may  be  proved  from  her  testimony  alone;  follow- 
ing State  V.  King,  9  S.  D.,  628.  But  there  must  be  other  and  cor- 
roborating testimony  to  prove  defendant  was  the  guilty  party.     Id. 

Instructions— Invading  Province  of  Jury. 

17.  The  charge,  in  seduction,  that  it  is  sufficient  to  constitute 
corroborating  evidence  to  connect  defendant  with  the  offense  if  the 
jury  find  the  parties  kept  company  with  each  other,  and  acted  as 
lovers  usually  do,  and  other  like  circumstances,  if  any,  is  a  correct 
instruction  on  the  law  applicable  to  the  facts,  and  does  not  invade 
the  province  of  jury.     Whiting  J.,  dissenting.     Id. 

Instructions — ^Request  Covered  by  Charge. 

18.  Even  if  it  is  doubtful  whether  there  was  sufficient  evidence 
upon  which  to  base  a  requested  instruction,  yet,  assuming  that  the 
instruction  stated  the  law  correctly,  no  error  was  committed  in  re- 
fusing it,  where  such  instruction  was  substantially  embodied  in  those 
given.     Id. 

Instructions — Applicability  to  Evidence, 

19.  A  charge  that  no  conviction  of  seduction  could  be  had, 
though  prosecutrix  and  defendant  had  intercourse,  if  it  was  by  mu- 
tual consent  in  gratification  of  passion,  and  not  in  truth  under 
promise  of  marriage,  was  as  favorable  as  defendant  was  entitled  to, 
he  having  denied  any  intercourse,  and  she  having  testified  to  inter- 
course with  him  and  that  she  would  have  had  none  but  for  his 
promise  of  marriage.     Id. 

Seduction — ^Evidence  of  Motive  for  Intercourse. 

20.  The  question  to  prosecutrix  in  sfeduction  whether  she  would 
have  permitted  defendant  to  have  Intercourse  except  for  his  promise 
of  marriage,  is  not  objectionable  as  calling  for  a  conclusion;  and 
such  testimony  is  competent.     Id. 

Seduction — ^Rebuttal  Evidence— Alibi— Judicial  Discretion. 

21.  On  trial  for  seduction,  the  state  may,  by  way  of  rebuttal 
to  defendant's  defense  of  an  alibi  involving  the  date  of  certain  al- 
leged intercourse  between  defendant  and  prosecutrix,  Introduce  fur- 
other  evidence  to  show  intercourse  on  such  date;  and  such  evidence, 
so  admitted,  is  within  judicial  discretion,  even  if  it  .was  properly 
evidence  in  chieL     Id. 

Assignments  of  Error  not  Discussed — rAbftndonment. 

22.  Assignments  of  error  not  mentioned  or.  discussed  by.  ac- 
cused in  his  brief  on  appeal  will  be  deemed  abandoned.  State  v. 
Shepard,  219. 

Homicide— Assault  with  Intent  to  Kill — Evidence— AdmisSiMUty. 

23.  Where  accused  and  prosecutor  had  a  difficulty,  accused 
pulling  a  revolver  and  striking  prosecutor,  who,  pursued  by  accused, 
ran  into  a  store,  closing  the  door,  accused  being  prevented  from  en- 
tering, by  bystanders,  prosecutor  then  opening  the  door  part  way, 
his  head  being  visible,  whereupon  accused  shot  at  hlmj  hel$l,  the  su,s.- 
taining  of  an  objection  to  a  question  on  cross-examination  of  pro- 
prietor of  the  store  as  to  whether  presecutor  could  hav^  gone  out 
back  door  was  proper,  especially  since  there  was  no  evidence  that 
prosecutor  knew  he  could  escape  through  a  back  door.     Id. 
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Record  on  Review-^Statem^it  of  Facto  in  Appellant*s  Brief. 

24.  The  ruling  on  an  objection  to  a  specific  quj&stiopL .  wijl  not 
be  reyiewe(^  on  appeal,  where  appellant  s.  statement  of  facts  in  the 
brief 'fails  to  show  such  question,  the  objection  to  it,  ruling  of  court 
and  an  exception  thereto,  the, answer  in  question,  if  ^nyi,  and  suffi- 
cient surrounding  .evidence,  if  any,  to  show  connection  in  which 
question  was  propounded,  and  also  an  assignment  of  error  should 
appear  in  record  and  brief.  This  court  will  not  review  or  consider 
such  ruling  upon  an  assignment  of  error  alohe.     Id.*     ' 

.Instmctions— ^Assumption  of  Facts, 

25.  The  court  may,  in  a  criminal '  case,  assume  in  its  instruct 
tions  facts  proved  by  undisputed  evidence;  following  State  v.  Kin- 
ney. 21  S.  D.,  390,  113  N.W.  77.     Id. 

Review— -Record — ^Instractions — Duty  to  Return  Verdict. 

26.  Where,  on  appeal  from  a  judgment  and  an  order  denying 
a  new  trial,  on  a  record  involving  instructions  of  trial  court,  but  the 
evidence  and  instructions  are  not  brought  up,  it  will  be  presumed 
that  the  evidence  sustains  the  verdict,  and  that  the  record  was  clear 
enough  to  warrant  the  triad  court  in  making  the  statements  It  did 
concerning  the  duty  of  the  jury  to  find  some  verdict.  State  v.  Price, 
299. 

Criminal  liaw — ^Instractiotas-^-Ooercion  of  Jury. 

27.  Where,  in  a  prosecution  for  assault  with  intent  to  kill, 
the  jury,  having  been  out  all  night  returned  into  court  and  asked 
for  instructions  regarding  the  punishment,  the  court  instructed  on 
that  question,  and  that  It  was  their  duty  to  bring  in  one  of  the  four 
verdicts  previously  .submitted  by  the  court,  that  while  the  court  did 
not  intimate  In  the  slightest  degree  what  the  verdict  should  be  nor 
what  kind  of  a  verdict  -should  be  returned,  it  was  not  right  for  them 
to  disagree;  that  while  every  man  has  a  right  to  his  opinion, 
he  should  consider  that  he  might  be  mistaken  one  way  or  the  other, 
that  the  court  expected  verdicts  in  this  court  and  had  been  in  the 
habit  of  getting  them;  held,  such  instruction  did  not  amount  to  co- 
ercion or  to  advising  the  jury  that  it  was  the  duty  of  the  minority 
to  unite  with  the  majority.     Id. 

CROPS 

Crops — Growing  Crops — "Land."  ^    . 

1.  Growing  crops  of  grain  are  fructus  industriales;  and  under 
Civ.  Code,  Sees.  186-188,  defining  "land,"  exclude  growing  grain,  .apd 
pnly  include  such  things  as  are  annexed  to  the  earth  by  roots,  such 
as  are  deemed  fructus  naturales.  Bjornson  v.  Rostad,  40. 

Crops — Growing  Grain— Deed,  Reservation  in. 

2.  In  the  absence  of  any  parol  or  other  reservation  or  excep- 
tion, of  a  crop  of  grain  growing  on  land  at  time  of  execution  of  a 
deed  thereof,  the  crop  passe*  to  purchaser  under  the  deed.     Id. 

Crops — Growing  Crops — ^Natnre  of  Property. 

3.  Growing  crops  of  grain  may  be  either  realty  or  personalty, 
as  a  grantor  of  the  land  on  which  they  grow  may  intend.     Id! 

DAMAGES 

Damages — ^Measure    of — Carriers — ^Peculiar    Value— Notice    of — ^Har- 
ket  Value. 

1.  Where  a  carrier  has  no  notice  of  the  peculiar  value  to  the 
owner  of  an  article,,  oqly  its. market  value  can  be  recovered  for  Us 
ioss,  und^r  Civ.  Code,  Sec.  2326.  Hess  v.  Railway  Co,,  538^ 
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Damages  for  Assault— -Prejudice. 

2.  In  an  action  for  assault  arising  out  of  a  political  discussion, 
the  admission  of  evidence  that  defendant  was  interested  in  the  elec- 
tion as  a  candidate  for  state  senator,  although  erroneous,  was  not  re- 
versible error,  the  fact  in  question  being  presumably  known  to  all 
the  jurors.     Bogue  v.  Gunderson,  1. 

Measure  of  Damages — Wealth  of  Defendant. 

3.  In  an  action  for  punitive  damages  for  assault,  plaintiff's 
testimony,  which  in  effect  merely  tended  to  prove  defendant's  re- 
puted wealth,  is  admissible.     Id. 

Assault  and  Battery — ^Exemplary  Damages — ^Excessiveness. 

4.  In  an  action  for  assault,  resulting  from  a  political  discussion 
in  presence  of  others,  the  honesty  of  each  party  being  expressly  or 
Impliedly  impunged  by  the  other,  and  it  appearing  that  defendant 
was  a  man  of  considerable  means;  held,  that  in  awarding  damages 
in  such  a  case  all  the  surrounding  circumstances  must  be  considered, 
and  unless  the  verdict — in  this  case  for  $750 — is  so  large  as  to 
clearly  indicate  it  must  have  been  given  under  influence  of  passion 
or  prejudice,  it  should  stand;  and  the  trial  court's  decision  thereon 
will  not  be  disturbed.     Id. 

Interests— Rate  of  Interest  Under  Specific  Performance-^Damages. 

5.  Under  Civ.  Code.  Sec.  2294,  providing  a  measure  of  dam- 
ages for  breach  of  obligation  to  pay  money,  it  was  error,  in  a  ven^ 
dor's  action  for  specific  performance  of  land  sale  contract,  to  award 
him  interest  on  purchase  money  in  excess  of  legal  rate,  and  to  find 
damages  in  any  amount  which  would  exceed  such  rate.  Smith  v. 
Johnson,  200. 

Specific  Performance— Damages  for  Use  or  Profits — ^Error. 

6.  In  a  vendor's  action  for  specific  performance  of  land  sale 
contract,  it,  was  error  to  permit  him  to  testify  as  to  amount  of  his 
loss  from  not  having  obtained  any  use  or  profits  of  the  land.     Id. 

DENTISTRY 

See  Criminal  Law,  5,   6,  7. 

DIRECTING  VERDICT 

See,  New  Trial,  11.     Pledges.     Sales,  1. 

DIVORCE 

Suit  Money — ^Exi>enses  of  AppeaL 

1.  Either  the  Supreme  Court  or  the  trial  court  may,  in  a  pro- 
per case,  require  the  husband,  in  an  action  for  divorce,  to  pay  the 
expenses  of  an  appeal  by  the  wife  from  an  adverse  decision.  Cameron 
V.  Cameron,  634. 

Expenses  of  Appeal  by  Wife— Order  Fop— Notice  of  Application. 

2.  An  order  of  trial  court  in  a  divorce  ^  suit,  allowing  a  wife 
money  to  pay  expenses  of  her  appeal  from  a  previous  order  denying 
her  application  for  modification  of  the  decree  of  divorce  and  for  al- 
lowance of  permanent  alimony,  which  order  allowing  expenses  was 
made  without  application  therefor  l)y  motion  or  otherwise,  and  with- 

.  out  notice  to  defendant,  was  erroneous,  and  will  be  reversed.     Id. 

DRAINAGE 

See  Mechanics'  Liens.     Evidence  1,   3. 

Drainage  System — Sufficiency  of  Evldoice  to  Establish. 

1.  In  a  proceeding  to  establish  a  drainage  system,  evidence  held 
to   warrant  a  finding   that  the  proposed   system,   involving   lands   in 
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two  counties,  would  be  of  great  benefit  to  the  owners  of  property 
affected,  and  would  result  in  substantial  increase  in  value  of  the 
land,  and  conducive  to  public  health,  convenience  and  welfare,  and  is 
necessary  and  practicable.     Fargo  v.  Aaseth,  79. 

Ihrainage  Proceedings— Appeal  from   County   Commissioners-— Consti- 
tutionality of  Statute. 

2.  Laws  1909,  Chap.  102,  Sec.  9,  amending  Laws  1907,  Chap. 
134,  Sec.  12,  providing  for  an  appeal,  upon  any  final  order  or  deter- 
mination of  a  board  of  county  commissioners  establishing  or -denying 
proposed  drainage,  to  the  circuit  court,  by  any  one  deeming  himself 
aggrieved  by  such  order  of  determination,  is  constitutional,  and  au- 
thorizes an  appeal  to  circuit  court  from  an  order  of  two  boards  of 
county  commissioners  of  adjoining  counties,  denying  a  petition  for  a 
system  of  drainage;  as  does  also  the  general  clause  in  the  Pol. 
Code  (Sec.  850).     Id. 

DUE   PROCESS  OP   LAW 

See  Constitutional  Law,  3,  5. 

ELECTIONS 

See  Injunctions,  1,  2,  3.     Statutes,  1  to  4. 

Officers — ^Appointment— Primary      Law — ^Party      Indorsement— Filing 
Petition — Statute— "May" — ^"'Richards  Primary  Bill." 

1.  Richards  Primary  Bill  (Laws  1911,  Ch.  201),  Sec.  112, 
provides  that  any  party  elector  wishing  to  become  a  candidate  for 
an  appointive  government  position,  may  file  his  written  application 
for  the  official  party  indorsement  with  the  secretary  of  state  after  any 
primary  election  date,  and  before  the  following  general  election  date. 
Sec.  113  requires  the  secretary  of  state  to  keep  a  record  of  such  ap- 
plications, entering  the  same  as  received,  and  prepare  and  mall  lists 
thereof,  within  ten  days,  and  to  prepare,  print,  and  mall  separate 
party  lists  thereof,  within  ten  days  after  the  general  election  to  each 
member  of  the  party  state  central  committee.  Sec.  114  requires  the 
party  state  central  committee,  including  national  committeeman,  to  meet 
on  second  Tuesday  of  December  after  general  election,  to  determine 
who  shall  receive  the  official  party  indorsement  as  the  recommenda- 
tion of  the  party  for  appointive  positions,  and  to  certify  such  indorse- 
ment to  the  appointing  ofiicer,  and  to  the  secretary  of  state,  and  (as 
to  federal  positions)  to  the  representatives  of  the  state  in  the  fed- 
eral congress.  Held,  that  the  provisons  of  Sec.  112  that  any  candi- 
date may  file  his  application  before  the  general  election  date  is  man- 
datory, and  a  party  committee  cannot  give  the  official  party  indorse- 
ment to  a  candidate  filing  his  application  after  the  general  election; 
or  who  files  no  application,  since  the  provisions  of  the  law  are  not 
for  the  sole  benefit  of  candidates,  but  to  promote  and  protect  the 
public  welfare;  and  "may"  means  "must"  when,  as  in  the  case  at 
bar,  third  parties  or  the  public  have  an  interest  in  having  the  act 
done  that  is  authorized  by  the  permissive  language.  Haney,  J.,  dis- 
senting. Corson,  J.,  dissenting  as  to  the  decision  upon  this  point, 
and  concurring  specially,  in  the  result.  State  v.  Policy,  528. 
Primary  Electionfih— Nomination  by  Primary — ^Vacancy — ^Party  Com- 
mittee Nomination!. 

2.  Under  Laws  1909,  Chap.  297,  relating  to  primary  nomina- 
tions, and  Sec.  71,  concerning  nominations  to  fill  vacancies,  all  party 
candidates  must  be  nominated  at  the  primary;  and  no  party  nomin- 
ees, other  than  those  selected  at  the  primary,  or  thereafter  selected 
by  the  party  state  convention,  or  by  party  state  central  committee, 
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to  fill  vacancies  occurring  after  the  primary  was  held,  are  entitled 
to  places  in  the  party  column  on  the  official  ballot;  and  where  no 
candidate  of  a  political  party  for  an  office' was  voted  for  and  nomin- 
ated at  a  primary  the  said  party  committee  may  not  nominate  such 
party  candidate;  following  Healy  v,  Wipf,  Secretary  of  State,  22 
S.  D.,  343,  117  N.  W.  521.  .  Stewart  v.  Polley,.  54. 

Election — School  Bonds — ^Notice  of  Amount  and  Purpose. 

3.  Where,  in  a  proceeding  by  an  independent  school  district,  to 
hold  an  election  for  a  school  district  bond  issue,  the  affidavit  in  man- 
damus stated  that  the  president  of  the  board  duly  issued  his  procla- 
mation and  notice  in  which  there  was  set  forth  "the  amount  of  said 
bonds  proposed  to  be  issued,  *  *  *  and  the  purpose  for  which  the 
same  were  to  be  used,"  held,  a  compliance  with  Laws  1907,  Ch.  185, 
Sec.  195,  requiring  that  in  such  proclamation  "the  amount  of  bonds 
issued  and  the  purpose"  to  be  stated.     State  v.  Olson,  460. 

EMBEZZLEMENT 

Evidence— Preliminary  Question — Admissiblity. 

1.  In  the  trial  of  a  farm  manager  for  embezzling  a  certain 
number  of  hogs  between  December  1st  and  the  15  th  of  February  fol- 
lowing, evidence  of  the  owner  showing  the  number  of  hogs  he  had 
on  the  premises  on  or  about  December  1st  was  admissible,  in  ans- 
wer to  a  premilinary  question,  as  showing  the  number  of  hogs  in  de- 
fendant's possesssion  belonging  to  witness,  in  laying  foundation  for 
proof  of  the  number  missing.     State  v.  Millard,  169. 

Information-— Variance. 

2.  An  information  charged  embezzlement  of  "55  head  of  red 
Duroc  Jersey  Hogs";  witnesses  spoke  of  them  as  "red  hogs"  and  as 
"Duroc  Jersey."  Held^  there  was  no  substantial  variance  between  al- 
legation and  proof,  though  the  prosecuting  witness  admitted  the  hogs 
were  not  pure  bred  Duroc  Jerseys.     Id. 

Value  of  Property — ^Instructions. 

3.  On  a  trial  for  embezzling  hogs  the  court  instructed  the  jury 
that  the  value  of  the  hogs  was  material  only  to  ascertain  whether  it 
was  greater  or  less  than  $20.  in  fixing  the  degree  of  the  offense. 
Held,  the  Instruction  could  not  have  led  the  jury  to  believe  the  trial 
was  one  in  a  civil  action,  for  recovery  of  damages.     Id. 

Proof  of  Age— Sufficiency. 

4.  Evidence  in  a  trial  for  embezzling  hogs,  that  defendant  had 
been  in  prosecuting  witness'  employ  as  manager  of  his  farm  for  six 
years  and  was  a  man  of  family  residing  thereon,  was  sufficient,  in 
absence  of  any  evidence  on  part  of  defendant  on  the  subject,  to  sus- 
tain a  finding  that  he  was  more  than  18  years,  of  age.     Id. 

Requisites  of  Proof-— Sufficiency  of  Evidence. 

5.  Where  the  evidence  showed  defendant  came  within  one  ot 
the  specified  classes  of  persons  named,  or  occupied  one. of  the  fidu.- 
ciary  relations  specified  by  statute,  that  the.  property  converted  by 
him  was  such  in  character  as  to  be  within  protection  of  law,  tiiat  it 
belonged  to  his  employer,  that  it  was  in  defendant's  possession  as 
manager  thereof  for  and  was  held  by  him  and  «n  aeceunt  ol  em- 
ployer, and  that  his  disposition  thereof  was  without  ,th€^-.knQ¥i.;l^dse 
or  consent  of  employer  owner;  held,  sufficient  to . jsustain .  the  jury's 
finding  of  guilty  of  embezzlement.     Id, 

Demand  of  Pro|>erty— Proof-^AUegation. 

6.  In  a  trial .  of  a  farm  manager  for  embeexllng  hogs  of  his 
employer,  the  state  need  not  prove  ^a  demand  made  upon  defendant 
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for  the  property.     Sec.  626,  Pen.  Code,  requires  no  such  demand  and 
refusal,  and  none  is  alleged  in  the  information.     Id. 

BSTOPPEIj 

See,   Contract,    4. 

Nuisance— -Equitable      Estoppel — ^Knowledge      of      Facts — ^Areaway — . 
Stairway. 

1.  Where  defendant  maintained  a  public  nuisance  by  constract- 
ing  and  using  for  many  years  an  areaway  and  stairway  to  his  build- 
ing, which  obstructions  were  on  a  street,  which  occupancy  in  defend- 
ant and  his  grantors  was  known  to  him  and  them,  through  their 
muniments  of  title,  not  to  have  been  by  virtue  of  any  right  or  title, 
but  was  merely  permissive,  the  doctrine  of  equitable  estoppel  has  no 
application.     Dead  wood  v.  Hursh,  450. 

Necessity  of  Pleading — ^Reply. 

2.  Where,  In  a  suit  to  determine  an  adverse  claim  to  land,  de- 
fendant filed  a  counterclaim  of  title,  a  claim  that  defendant  was  es-^ 
topped  by  laches  from  claiming  title  should  have  been  raised  by 
reply.     Wallace  v.  Dunton,  598. 

EVIDENCB 

See,  Claim  and  Delivery,  1,  3. 

Exchange  of  Properties — Sufficiency  of  Evidence — ^Findings  and  Oom- 
clusions — ^Bad  Faith — ^Reformation  of  Contract. 

1.  In  claim  and  delivery,  held,  the  evidence  sustains  the  find- 
ings and  conclusions  of  law  thereon,  concerning  the  real  contract, 
that  the  writing  did  not  embrace  such  contract,  that  plaintiff  acted 
in  bad  faith,  and  that  the  contract  should  be  reformed.  Fothlnghaa 
V.  Lockhart,   394. 

Evidence— Pleading — Admission  of — ^Harmless  Error. 

2.  Where,  in  an  action  for  purchase  price  of  material,  defend- 
ants admitted  that  the  balance  claimed  by  plaintiff  was  correct  un- 
less one  defendant  was  entitlsd  to  a  certain. credit,  to  which  in  law  he 
was  not  entitled,  and  the  undisputed  letters  of  the  other  defendant 
virtually  admitted  her  indebtedness  in  that  amount,  held,  that  ad- 
mission of  evidence  to  prove  the  sale,  the  amount  thereof,  the  pay- 
ments made,  and  balance  due,  if  error,  was  harmless.  Clow-Schaaf 
Lumber  Co.  v.  Kass,  497. 

**Public  Documents" — ^I^^ederal  Drainage  Investigation — ^Irrigation  and 
Drainage. 

3.  Pamphlets  issued  by  the  Department  of  Agriculture,  published 
under  direction  of  Congress,  provided  for  by  appropriation  Act  of  Con- 
gress, 33  Stat.  294,  and  by  resolution  of  House  of  Representatives, 
33  Stat.  590,  relating  to  drainage  investigations  by  federal  officers  and 
applying  to  a  system  of  drainage  in  question,  and  printed,  as  ap- 
pears on  their  face,  by  the  government  printing  ofllce,  in  1905,  under 
authority  of  Office  of  Experiment  Stations  of  Irrigation  and  Drain- 
age Investigations,  were  admissible  as  "public  documents,"  under 
Code  Civ.  Proc,  Sec.  528,  defining  public  documents  and  declaring 
them  admissible  in  evidence.     Fargo  v.  Aaseth,  79. 

Judicial  Notice — Acts  and  Fesolntions  of  Congress. 

4.  Courts  take  judicial  notice  of  the  acts  and  resolutlone  of 
Congress,  or  of  either  house,  w^ithout  proof  thereof.     Id. 

43_Vol.   30,  S.  D. 
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Drainage  Proceedings— <]list  of  Proceedings— Cost  of  liaterals. 

5.  In  a  proceeding  to  establish  a  drainage  system,  on  appeal 
from  order  of  county  commissioners  denying  the  petition,  the  gist  of 
the  matter  presented  to  circuit  court  for  determination  was  whether 
the  agricultural  lands  Involved  required  construction  of  drainage  ditch 
between  specified  terminals,  and,  if  so,  the  line  on  which  the  ditch 
should  be  constructed,  and  whether  same  would  be  conducive  to 
health  of  the  community;  hence,  the  court  having  found  such  facts 
in  affirmative,  it  was  not  essential  to  the  validity  of  its  order  estab- 
lishing the  drain  that  testimony  should  also  have  been  heard  con- 
cerning the  number  and  expense  of  lateral  drains  required,  and  also 
to  determine  their  dimensions  and  location.     Id. 

/adicial  Notice— Interstate  Commerce  Rnles  and  Regulations — **Bas- 
gage." 

6.  Courts  take  judicial  notice  of  the  extensive  powers  given  by 
federal  statutes  to  Interstate  Commerce  Commission,  but  will  not 
take  judicial  notice  of  the  definition  by  that  Commission  of  the  term 
"baggage."  nor  that  it  has  prescribed  what  shall  be  included  in  that 
term.     House  v.  Ry.  Co.,  321. 

Parol  to  Explain  Uncertain  Written  Contract. 

7.  In  a  vendor's  action  for  specific  performance  of  a  contract 
providing  that  the  price  should  be  paid  in  cash  or  by  ""accepted 
mortgage,"  held,  that  said  phrase  is  not  clear  in  meaning,  and  that 
parol  evidence  of  conversations  and  circumstances  attending  execu- 
tion of  the  contract  was  admissible  to  show  intent  of  parties  in  using 
said  phrase.  Sec.  1256,  Civ.  Code.  Smith  v.  Johnson,  200. 
Congressional  **lot8*'  as  Survey  Subdivisions— Presumption  as  to  Bvi- 

dence— Record. 

8.  Where,  in  an  action  for  specific  performance,  trial  court 
found  that  land  lying  along  east  side  of  township  lines  is  designated 
on  government  plats  as  lots,  running  in  succession  from  north  to 
south,  that  it  is  common  to  describe  such  lots  by  half  and  quarter 
section  numbers,  that,  so  described,  the  lands  are  definitely  known 
and  readily  ascertained,  and  that  the  land  described  in  the  contract 
lies  along  eastern  side  of  township;  held,  in  absence  from  the  record 
of  the  evidence  on  which  the  finding  was  based,  and  there  being  no 
evidence  showing  that  divisional  lines  of  the  section  are  not  identical 
with  lot  lines,  it  is  presumed  the  evidence  warranted  the  finding.  Id. 
Objections  to— Proof  of  Estoppel  Not  Plead. 

9.  An  objection  to  evidence  tending  to  show  waiver  of  a  con- 
dition in  a  contract  that  it  should  not  be  binding  unless  signed  by  ail 
parties  named,  which  objection  involved  an  estoppel  and  was  made 
merely  on  the  ground  that  the  evidence  was  inadmissible  under  the 
pleadings,  was  insufficient  to  raise  the  objection  that  it  was  inad- 
missible because  no  estoppel  had  been  plead.  Harris  v.  Lyons,  272. 
Finding   of   Facts   by   Jury — ^Presumption   to   Support   Judgment,    On 

Evidence  Not  Duly  Objected  to. 

10.  It  will  be  presumed  on  appeal,  in  support  of  a  judgment 
for  plaintiff,  that  the  jury  found  certain  facts  as  claimed  by  plaintiff, 
on  evidence  which  would  have  been  inadmissible  had  proper  objec- 
tion been  made  to  it.     Id. 

Parol  Evidence— -Deeds— Statute  of  Frauds. 

11.  The  execution  and  delivery  of  a  deed  is  only  one  of  the 
component  parts  of  a  more  comprehensive  transaction;  and  parts  of 
the  transaction  other  than  the  deed  may  be  shown  by  parol,  so  far 
as  they  do  not  conflict  with  the  statute  of  frauds  or  vary  the  terms 
of  the  deed.     Bjornson  v.  Rostad,  40. 
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Deed — ^Parol  Reservation  of  Crops. 

12.  An  oral  agreement,  preceding  execution  of  a  deed,  that  trie 
growing  crop  on  the  land  conveyed  shall  be  retained  by  vendor  as 
part  of  the  consideration  Inducing  execution  of  deed  may  be  proved, 
where  the  deed  is  silent  on  the  question.     Id. 

Parol  Reservation  of  Crops  from  I<and  Deeded. 

13.  Where  a  deed  purporting  to  convey  only  realty  was 
executed  when  crops  were  growing  on  the  land,  parol  evidence  that 
before  the  execution  of  the  deed  it  was  agreed  that  grantor  should 
convey  the  land,  but  that  as  part  of  the  consideration  grantor  should 
harvest  and  retain  growing  crops,  was  admissible  as  against  objection 
that  it  showed  a  lease  of  the  land,  since,  under  Civ.  Code,  Sec.  1238, 
subd.  5,  a  verbal  lease  for  less  than  one  year  may  be  created  as  part 
of  the  consideration  for  the  deed,  without  varying  its  terms.     Id. 

Ownership— Owner's  Statement — Conclusions. 

14.  In  an  action  for  value  of  personal  property,  plaintiff  may 
testify  that  he  was  owner  of  the  property,  in  answer  to  a  question  as 
to  who  was  owner,  over  an  objection  that  the  question  called  for  a 
conclusion.  *  So  held,  although  there  is  other  sufficient  evidence  of 
ownership  in  the  record.     Hess  v.  Railway  Co.,  538. 

Ownership— Carrier — Sale  Contract  as  Evidence^— Evidence   of  Dam- 
ages. 

15.  In  an  action  by  a  consignee  against  a  carrier,  for  loss  of 
an  article  delivered  by  purchaser  to  carrier  for  return  to  vendor, 
held,  that  evidence  as  to  the  contract  between  plaintiffs  and  the 
vendee  and  the' plaintiffs  and  the  company  from  whom  they  purchased 
the  article,  was  admissible  to  show  ownership  of  the  property  and 
plaintiffs*  right  to  sue  for  its  value.  Held,  further,  that  such  evi- 
dence was  not  competent  to  show  a  "peculiar  value"  of  the  article 
to  plaintiffs,  in  absence  of  proof  that  defendant  carrier  had  notice 
of  such  value.     Id. 

Sanity — Change  of  Condition — ^Presumptions — Restoration   to  Sanity. 

16.  Where  relator  when  committed  to  an  insane  hospital  was 
adjudged  insane,  and  the  continuance  of  'the  insanity  had  been  ad- 
judicated on  two  prior  orders  on  habeas  corpus,  it  will,  in  a  subse- 
quent habeas  corpus  proceeding,  be  presumed  to  have  continued,  in 
absence  of  any  new  evidence  of  a  change  in  relator's  condition  since 
such  prior  hearings;  and  it  would  be  error  to  hold,  under  such  a 
state  of  evidence,  that  the  allegation  that  she  had  been  "restored," 
as  prescribed  in  Sec.  2826,  Pol.  Code,  had  been  established.  Mc- 
Mahon  v.  Mead,  515. 

EXEMPTIONS 

Set-Oif  Against  Exemptionis. 

1.  Where  plaintiff  was  entitled  to  recover  from  defendant  the 
purchase  price  of  exempt  property,  defendant  cannot  defeat  plaintiff's 
recovery  by  setting  off  his  claims  on  notes  executed  by  plaintiff,  since 
the  exemption  attaches  to  plaintiff's  judgment  for  proceeds  of  exempt 
property  as  well  as  to  the  projperty  itself;  and  the  statute  relating  to 
counterclaims  must  be  construed  with  reference  to  exemption  stat- 
utes, which  are  liberally  construed.     Kindles  v.  Bordewyk,  439. 

Statutes — ^Exemptions— liiberal   Construction— ^Counterclaims. 

2.  Exemption  statutes  are  to  be  liberally  construed,  and  effect 
given  to  the  legislative  intent,  though  seemingly  contrary  to  the  let- 
ter of  the  statute  relating  to  counterclaims.     Id. 
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JPRAUD 

See,  Evidence,  1.     Reformation  of  Instruments. 

GAME 

Game  Wardens— Compensation — Duties  of  County  Ck>mmissioners. 

1.  Under  Sess.  Laws  1909,  ch.  240,  concerning  compensation  of 
county  game  wardens,  while  it  was  contemplated  that  state  game 
wardens  should  fix  the  compensation  allowable  for  a  certain  service 
or  an  expense  incurred,  it  was  not  intended  that  county  commis- 
sioners should  not  have  power  to  reject  a  voucher  when  the  total 
for  any  month  exceeded  the  amount  fixed  by  statute,  or  to  reject  or 
correct  any  item  where,  to  their  knowledge,  service  had  not  been 
rendered  or  expense  incurred.     Jenkins  v.  Hallstrom,  192. 

Game  Wardenfih— ^^Compensation** — Including  Expenses. 

2.  The  word  ''compensation,"  as  used  in  Sess.  Laws  1909,  ch. 
240,  providing  compensation  for  county  game  wardens,  includes,  in 
addition  to  pay  for  service  rendered,  not  exceeding  |50  per  month, 
pay  fcir  expenses  incurred.     Id. 

"GROWING   CROPS" 

See,  "Crops." 

HABEAS  CORPUS     • 

See,  Res.  Judicata. 
INDIANS 

Indians— Crimes   Committed   on   Reservation — ^Bigamy — Jurisdiction. 

1.  An  Indian  who  has  taken  lands  in  severalty  under  Dawes 
Act  (Act  Feb.  8,  1887,  ch.  119,  24  Stat.  388),  who  has  wholly  aban- 
doned the  tribal  relation,  and  has  voluntarily  taken  up  within  the 
limits  of  the  state  his  residence  separate  and  apart  from  any  tribe 
of  Indians  and  has  adopted  the  habits  of  civilized  life,  even  though 
still  under  supervision  of  the  Indian  agent,  thereby  became  a  citizen 
of  the  United  States,  and  of  this  State,  and  is  amenable  to  the  gen- 
eral criminal  laws  of  the  state,  including  bigamy,  and  as  to  all  crim- 
inal offenses,  including  crimes  committed  by  one  Indian  against  an- 
other Indian,  though  committed  within  an  Indian  reservation,  ex- 
cepting only  where  acts  of  Congress,  by  express  provisions,  in  par- 
ticular cases  have  made  the  laws  of  the  United  States  applicable  to 
such  Indians.     State  v.  Nimrod,  239. 

Indians — Crimes — Bigamy — Statutory  Provisions. 

2.  An  Indian,  who  has  become  a  citizen  of  the  United  States, 
though  under  supervision  of  the  Indian  agent,  and  who  is  charged 
with  bigamy  committed  within  the  Yankton  Indian  Reservation,  is 
amenable  to  the  general  criminal  law  of  this  state,  except  where  the 
acts  of  Congress,  by  express  provisions,  have  made  the  laws  of  the 
United  States  applicable;  and  such  Indian  may  be  prosecuted  In  the 
state  courts,  notwithstanding  Act.  Cong.  Feb.  2,  1903,  ch. -351,  32 
Stat.  793,  conferring  on  the  Circuit  and  District  Courts  of  the  United 
States  jurisdiction  over  the  persons  charged  with  enumerated  crimes 
committed  within  Indian  reservations,   not  including  bigamy.     Id. 

INDICTMENT  AND  INFORMATION 

See,  Criminal  Law. 

Information — ^Motion  to  Set  Aside  Information. 

1.  That  the  complaint  ffled  with  the  committing  magistrate  was 
made  by  a  person  having  no  knowledge  of  the  facts  set  forth  therein 
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is  not  ground  for  setting  aside  the  information;  no  such  ground  being 
recognized  by  Sec.  263,  Code  Crim.  Proc,  as  a  basis  for  setting  aside 
an  information.     State  v.  Carlisle,  475. 
Requisites  of  Informatioii — "Peace  and  Dignity" — 'Prejudicial  Error. 

2.  That  the  phrase  "against  the  peace  and  dignity  of  the  State 
of  South  Dakota"  occurs  in  the  body  Instead  of  at  the  conclusion  of 
an  information,  does  not  render  it  defective,  in  view  of  Sec.  219, 
Code  Crim.  Proc,  providing  in  substance  that  that  Code  prescribes 
all  forms  and  rules  of  criminal  pleadings,  and  of  Sees.  221  and  229, 
relative  to  contents  of  indictments  and  informations.  That  such 
phrase  did  not  occur  at  the  conclusion  of  the  information  was  a  defect - 
not  tending  to  prejudice  substantial  rights  of  accused  on  the  merits, 
and  hence  did  noit  affect  the  sufficiency  of  the  information.  Id. 
Iiifomiation,Fonn    of — Not    a    "Process" — Constitutional    ProTlsions. 

3.  An  information  is  not  a  "process,"  within  Constitution,  Art. 
5,  Sec.  38,  requiring  all  processes  toi  run  in  name  of  State  of  South 
Dakota.     Id. 

Information— Recital    of    Authority    in — Authority    Through    State*s 
Attorney. 

4.  Under  Const.,  Art.  5,  Sec.  38,  it  is  not  necessary  that  an  in- 
formation should  recite  that  the  prosecution  is  by  authority  of  the 
State  of  South  Dakota,  if  the  record  shows  that  such  prosecution  is 
so  conducted.  Held,  further,  that  a  xecital'  therein  that  the  state's 
attorney  of  a  county,  in  name  and  by  authority  of  State  of  South 
Dakota,  informs,  etc.,  sufficiently  shows  the  prosecution  to  be  by  such 
authority,   if  such  recital  is  necessary.        Id. 

Information — Crime— Series  of  Acts. 

5.  An  information  for  an  offense  consisting  of  a  series  of  acts, 
such  as  the  practice  of  dentistry,  need  not  specifically  describe  the 
various  acts  constituting  the  series.      Id. 

Information — Constitutional  Law — ^Tltle  of  Act. 

6.  Chap.  222,  Laws  of  1909,  revising  the  banking  laws,  is  not 
in  conflict  with  Const.,  Art.  3,  Sec.  21,  concerning,  the  title  of  laws, 
wherein  said  statute,  in  Sees.  29  and  30,  makes  it  an  offense  for 
officers  and  directors  of  banks  to  permit  shareholders  to  become 
indebted  to  it  at  one  time  in  excess  of  fifty  per  cent,  of  its  paid-up 
capital;  following  the  decision  in  State  V.  Donald  A.  McPherson  et  al., 
30  S.  D.  547,  139  N.  W.  369.     State  v.  Stewart,  585. 

Indlctmentr—^Pleading— Insolvency    of    Bank— Allegations    of    Fact—' 
Statutes,  Constitution. 

7.  An  allegation  in  an  indictment,  that  a  bank  was  at  the  time 
in  question  "insolvent,"  is  an  allegation  of  the  ultimate  fact  of  in- 
solvency involved  in  Laws  1909,  ch.  222,  punishing  the  receiving  ,of 
money  by  an  insolvent  bank,  through  its  officer,  and  the  permitting, 
assenting  to,  etc.,  of  such  deposit,  by  an  officer,  etc.,  after  knowledge 
of  its  insolvency  had  come  to  such  officer;  and  such  allegation  is 
sufficiently  clear  and  certain,  whether  the  definition  of  insolvency 
embraces  a  single  state  of  facts,  or  several  different  states  of  fact 
as  defined  in  the  said  statute;  and  such  indictment  is  not  de- 
murrable as  not  complying  with  Code  Crim.  Proc,  Sees.  221,  222, 
and  229,  relating  to  conciseness,  certainty,  language,  etc.,  nor  as 
being  contrary  to  Const.,  Art.  6,  Sec.  7,  preserving,  to  accused  the 
right  to  demand  the  nature  and  cause  of  the  accusation  against  him, 
etc.     Id. 

IndictmenlH— Certainty-— Oonstitntional  Law — ^Rule  of  Pleading. 

8.  Const.,  Art.  6,  Sec.  7,  providing  that  accused  shall  have 
right  to  demand  the  n^^ture  and  cause  of  the  accusation  against  him. 
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etc.,  is  not  a  rule  of  pleading,  but  does  require  that  the  statute  pre- 
scribing rules  of  pleading  shall  be  sufficient,  when  complied  with,  to 
apprise  accused  of  the  nature  of  the  accusation.     Id. 

Same — ^More  than  One  Offense— -Receiving  Bank  Deposits.  » 

9.  Under  Laws  1909,  Ch.  222,  punishing  receiving  of  deposits 
by  an  insolvent  bank,  both  the  one  who  receives  and  the  person  who 
assents  to  the  deposit  are  punishable  for  the  one  offense;  and  an 
indictment  charging  the  cashier  with  accepting  and  a  director  with 
assenting  thereto,  charges  but  one  offense.     Id. 

rnformation — Former   Conviction— -Identity  of  Offenses. 

10.  An  information  for  practicing  dentistry  without  license 
during  January,  February  and  March,  1912,  which,  for  the  purpose 
of  having  the  punishment  for  a  second  Ciffense  imposed,  alleges  a 
conviction  in  September,  1910,  for  a  violation  during  December, 
1909,  and  January,  1910,  does  not  show,  on  its  face,  that  the  prose- 
cution is  barred  by  the  former  conviction;  it  affirmatively  appearing 
therefrom  that  the  series  of  acts  Involved  in  former  prosecution  are 
not  the  same  as  those  involved  in  present  action.  State  v.  Carlisle, 
475. 

Information— Negative    Averment®— "Burden   of  Proof." 

11.  When  the  subject-matter  of  a  negative  averment  in  an  in- 
dictment or  information,  relied  on  by  defendant  as  justification  or 
excuse,  lies  peculiarly  within  his  knowledge,  the  burden  of  proof  as 
to  such  justification  cr  excuse  is  on  him;  but  the  "burden  of  proof" 
in  this  connection  does  not  mean  the  quantum  of  evidence  necessary 
to  establish  the  truth  of  a  proposition  or  issue,  but  merely  the  duty 
of  producting  some  evidence  to  meet  a  prima  facie  cjise.     Id. 

Indictment — Duplicity — Joinder  of  Offenses. 

12.  An  indictment  under  Laws  1909,  Ch.  222,  Sees.  29,  30, 
which  alleges/  substantially  in  the  language  of  the  statute,  that  de- 
fendants, as  directors  and  officers  of  a  bank,  knowingly  and  unlaw- 
fully permitted  shareholders,  including  themselves,  on  a  day  stated, 
to  become  Indebted  to  it  in  excess  of  fifty  per  cent,  of  its  paid-up 
capital,  each  separate  loan  being  separately  stated,  and  that  the 
whole  amount  so  taken  out  was  at  one  time,  shows  that  the  transac- 
tion was  inseparable  and  the  joint  act  of  all,  and  that  the  wrongful 
act  of  all  was  the  wrongful  act  of  each,  and  was  not  objectionable 
for  duplicity  in  charging  more  than  one  offense;  since  it  is  not  nec- 
essary to  charge  and  expressly  allege  an  act  to  be  the  joint  act  of  a 
number  of  defendants,  or  to  allege  that  they  acted  in  concert  by  use 
of  the  words  "joint"  and  "concerted,"  where  the  facts  and  circum- 
stances alleged  show  the  act  to  have  been  the  joint  act  of  all  de- 
fendants.    State  V.  McPhersom,  547. 

Banks    and    Banking — Indictmentr— Officers    and    Directors— -Criminal 
Offenses. 

13.  An  indictment  framed  under  Laws  1909,  Ch.  222,  Sees.  29, 
30,  substantially  in  the  language  of  the  statute,  alleging  that  de- 
fendants as  officers  and  directors  of  a  bank,  knowingly  and  wilfully 
permitted  shareholders,  including  themselves,  to  become  indebted 
to  it  at  one  time  in  excess  of  fifty  per  cent,  of  its  paid-up  capital; 
sufficiently  charges  a  public  offense.     Id. 

Same^Indictment — ^Porm    and    Requisites — Certainty     and    Particu- 
larity. 

14.  Such  indictment  substantially  conforms  to  the  requirements 
of  the  Code  of  Crim.  Proc,  in  that  it  contains  a  statement  of  the  acts 
constituting  said  offense  substantially  in  the  language  of  the  statute* 
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and  which  is  in  such  ordinary  and  concise  language  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended  thereby. 
Id. 

INJUNCTIONS 

Election — ^Restraining  Secretary  of  State  From  Certifying  Republican 
Nominations   for  Presidential   Electors — ^Party   Ticket* 

1.  Where  no  other  republican  Taft  presidential  electors  for  the 
republican  candidate  for  president  have  been  nominated  and  whose 
names  might  appear  on  the  regular  republican  ticket,  a  republican 
voter,  not  being  himself  a  candidate  for  presidential  elector  or  for  any 
other  office  affected  by  the  action  of  the  republican  state  convention 
whose  act's  are  complained  of,  may  not  sue  to  restrain  the  secretary 
of  state  from  certifying  to  county  auditors  the  nominations  for 
presidential  electors  selected  by  such  state  convention,  on  the 
ground  that  his  right  to  vote,  or  his  opportunity  to  vote  for  Presi- 
dent Taft  by  means  of  the  regular  republican  ticket  on  the  official 
November  election  ballot,  will  be  invaded;  since  the  only  effect  of  the 
injunction  would  be  to  leave  a  vacancy  in  the  republican  ticket  on 
the  official  ballots  as  toi  republican  nqmines  for  presidential  electors 
Without  protecting  or  operating  to  enforce  or  secure  to  plaintiff  or 
any  other  similarly  situated  republican  the  right  or  opportunity  to 
so  vote  for  Taft.     State  v.  Olson,  57. 

Protection  of  Jjawful  Right  Involved — Relief — ^Idle  or  Useless   Acts. 

2.  An  applicant  for  injunction,  under  Sec.  197,  Code  Civ.  Proc, 
has  the  burden  of  showing  he  will  be  in  some  manner  injured  or 
deprived  of  a  lawful  right  without  the  aid  of  such  injunction,  and 
that  the  injunction  will  give  him  the  desired  relief.  Courts  should 
not  be  required  to  perform  idle  or  useless  acts.     Id. 

Action  Ex  Rel.  Attorney  General  Not  Involved — Political  Party  Not 
the  People — ^ReUef  to  Political  Party. 

3.  This  application  for  injunction  is  not,  and  Is  not  presented 
as  a  cause  maintainable  by  the  Attorney  General  on  behalf  of  the 
people.  Neither  a  political  party  nor  a  considerable  membership 
thereof  constitute  the  people  of  this  state  for  the  purpose  of  seeking 
relief  by  injunction  to  restrain  the  secretary  of  state  from  certifying 
to  county  auditors  nominations  for  presidential  electors;  and  whether 
the  suit  Is  brO'Ught  by  the  Attorney  General  on  behalf  of  the  State> 
or  by  a  private  individual  as  a  member  of  the  republican  party  on 
behalf  of  himself  and  others,  a  proper  cause  for  injunction  under 
rules  of  equity  must  be  established.     Id. 

INSANE  PERSONS 

See,  Constitutional  Law,  5.     Limitation  of  Actions,  7.     Evidence,  16. 
Insane  Persons— liiability    of    '^Estate'*    for   Maintenance— -Dependent 
•♦Heirs." 

Under  Laws  1895,  Ch.  98  (Pol.  Code,  Sec.  544),  providing  for 
and  limiting  the  liability  of  the  estate  of  an  insane  person  for 
maintenance  in  the  hospital  for  insane,  and  containing  a  proviso 
exempting  the  estate  from  such  liability  as  to  the  interest  of  de^ 
pendent  heirs  resident  in  the  United  States,  held,  that  the  statute 
does  not  exempt  the  whole  estate  where  only  part  of  the  heirs  were 
dependent  on  the  insane  person;  the  term  ''estate,"  as  used  therein, 
not  being  equivalent  to  "property,"  and  the  words  "heirs  dependent" 
not  being  equivalent  to  "persons  dependent,"  etc.;  and  where  only 
one  heir  was  wy  dependent,  the  remainder  of  the  estate  left  after 
such  insane  person's  death  was  liable  to  county's  claim  for  main- 
tenance.    Haney,  J.,  dissenting.     Minnehaha  Co.  v.  Boyce,   226. 
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IXTEIUSTATfi  COMMERCE 

See,  Carriers,  3. 

INSTRUCTIONS 

See,  Boundary  Lines,  2.     Criminal  Law,  2,  8,  11,  16,  17,  18,  24,  25, 
26.      Embezzlement,    3. 

Assault  and  Battery— -Exemplajry   Damages— Instructions. 

1.  Where,  In  an  action  for  assault,  the  evidence  justified  sub- 
mission of  issue  of  exemplary  damages,  and  court  instructed  that 
plaintiff  was  not  entitled  to  such  damages,  unless  the  evidence  showed 
that  defendant  was  prompted  by  "a  wish  to  vex,  annoy,  and  injure" 
plaintiff  as  provided  by  Civ.  Code,  Sec.  2292,  and  Pen.  Code,  Sec. 
811,  and  that  defendant  was  actuated  by  hatred  or  ill  will  toward 
plaintiff  and  that  the  assault  was  malicious,  the  issue  was  properly 
flubmitted.      Bogue  v.   Gunderson,   1. 

Exemplary   Damages^— Necessity    of   Request. 

2.  Appellant  cannot  complain  of  court's  failure  to  give  more 
specific  instructions,  unless  request  therefor  is  made.  So  held, 
concerning  instructions  as  to  what  are  the  statutory  conditions  under 
which  exemplary  damages  are  recoverable  for  assault  and  battery.  Id. 

INTOXICA?tlNG  MQUORS 

liOcal  Option — ^Freeholders'  Petition — ^Fraud — ^Fraudulent  Purchase  of 
Land. 

1.  Under  a  proceeding  by  prohibition  to  restrain  submission 
to  vote  of  question  whether  liquors  should  be  sold  at  retail,  on 
ground  that  signers  of  petition  for  such  submission  had  fraudulently 
acquired  title  to  small  tracts  of  realty  in  order  to  qualify  them  as 
petitioners;  held,  the  evidence  is  sufficient  to  support  trial  court's 
finding  that  a  sufficient  number  of  signers  were  freeholders.  State 
V.  Cronin,   32. 

Local     Option — Submission     to     Vote— Separate     Ballot— Mandatory 
Provision. 

2.  The  provision  of  Pol.  Code,  Sec.  2856,  as  amended  by  Laws 
1903.  Ch.  166,  that  the  question  of  sale  of  intoxicating  liquors  at 
retail  shall  be  submitted  on  a  separate  ballot,  is  mandatory;  and 
submission  of  that  question  on  the  official  ballot  used  at  the  election 
of  municipal  officers,  and  the  election,  as  to  the  liquor  license  ques- 
tion, are  void;  the  reason  and  purpose  of  such  law  being  to  call  the 
voter's  attention  specifically  to  that  particular  question.  Hughes  v. 
Hill,  255. 

Local     Option     Election — Special     Statutory     Provisions — Mandatory 
Law— Irregularities, 

3.  The  submission  of  question  of  sale  of  intoxicating  liquors  at 
retail  is  governed  by  provisions  of  the  special  law  on  that  subject; 
the  general  law  governing  elections  is  applicable  only  where  the 
special  statutory  provisions  fail  to  speak.  While  minor  irregularities, 
not  violating  mandatory  provisions  of  statute,  will  not  vitiat^  the 
election  unless  they  changed  the  result,  the  form  of  the  ballot  used 
at  such  election  is  not  such  an  irregularity,  but  is  an  essential  and 
mandatory  provision  of  law.     Id. 

Bame — irregularities — Voters'    Wishes   Regarded. 

4.  The  prime  object  of  all  local  option  election  laws  is  to  dis- 
cover the  wishes  of  the  voters,  and,  if  such  wishes  can  be  discovered, 
the  election  is  effective,  unless  some  positive  provision  of  law  has 
been  broken  or  disregarded  in  expressing  it.     Id. 
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Evidence-— Remoteness  as  Affectins^  Materialty.  ' 

6.  In  a  prosecution  for  being  engaged  in  selling  liquor  without 
license  on  December  17,  1910,  evidence  concerning  transactions  and 
sales  of  liquor  by  defendant  or  his  clerk  in  December,  1909,  was  not 
too  remote  to  be  inadmissible.     State  v.  Stone,  23. 

Engaging    in    Business — Assistant    Registered    Pharmacist— Itofense. 

6.  It  is  no  defense  to  a  prosecution  for  being  engaged  in  busi- 
ness of  selling  intoxicating  liquor  without  license,  that  accused  was 
at  the  time  a  registered  assistant  pharmacist;  an  instruction  ac- 
cordingly, is  not  error;  since  the  only  theory  on  which  the  pharma- 
cist's certificate  could  be  material  would  be  to  lay  foundation  for 
claim  that  the  offense  came  under  Sec.  2860,  Pol.  Code,  as  amended 
by  Laws  1907,  Chap.  176,  which  applies  only  to  sales  by  registered 
pharmacists.     Id. 

Form  of  Ucense  Ballot — ^Estoppel  of  Elector  to  Contest  Election. 

7.  Failure  on  part  of  an  elector  to  object  to  the  proposed  form 
of  ballot  used  at  a  liquor  license  election,  does  not  estop  him  from 
contesting  the  election;  such  elector  has  not  any  affirmative  duty 
devolving  upon  him  of  investigating  the  form  of  such  ballot,  as  he 
need  not  vote  at  all  at  such  election  in  order  to  assist  in  defeating 
license;  the  law  requiring  affirmative  vote  of  a  majority  of  all  who 
vote  at  the  election,   to  carry  for  license.     Tuntland  v.   Noble,    145. 

liocal  Option— Separate  Ballot. 

8.  Where  the  question  of  permitting  sale  of  intoxicating  liquors 
at  retail  was  submitted  on  a  ballot  upon  which  was  also  submitted 
a  proposed  ordinance,  that  portion  pertaining  to  the  ordinance  cover- 
ing nearly  the  whole  ballot;  held,  this  form  of  ballot  did  not  comply 
with  statutory  requirement  that  the  question  of  license  shall  be  sub- 
mitted on  a  separate  ballot;  the  object  of  that  requirement  being 
not  merely  to  separate  such  question  from  political  questions  in- 
volved in  election  of  city  officers,  but  to  call  voter's  attention  directly 
and  Bpecifficaily  to  the  liquor  question.     Id. 

Form  of  Ballot — ^Mandatory  or   Directory? — **E8sential  Element**    of 
liiquor  Iiicense  Election. 

9.  The  statutory  requirement  that  the  question  whether  in- 
toxicating liquors  shall  be  sold  at  retail  shall  be  submitted  on  a 
separate  ballot  is  mandatory,  and  non-compliance  therewith  renders 
an  election  on  that  question  void;  statutory  requirements  affecting 
the  merits,  or  an  essential  element  of  the  election,  as  this  does,  are 
mandatory.      Haney,   J.,   dissenting.      Id. 

JUDICIAL  a^OTICE 

See,  Evidence,  4,  6. 

JURISDICTION 

See,  Justice  of  the  Peace. 

JUSTICE   OF  THE  PEACE 

Action  Involving   Title   to  Realty — Jurisdiction — ^Forcible  Entry    and 
Detainer. 

1.  Justice's  Code,  Sec.  9,  prohibiting  jurisdiction  tqi  justices  in 
actions  involving  title  to  realty,  and  Sec.  43  confers  jurisdiction  of 
forcible  entry  and  detainer.  In  forcible  entry  the  complaint  alleged 
that  defendant's  lessor  by  warranty  deed  assigned  to  plaintiff  his 
rights  under  an  oral  lease,  and  right  to  possession,  the  answer  deny- 
ing such  allegations  and  alleging  the  oral  lease  and  possession  there- 
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under>  and  that  neither  lessor  nor  plaintiff  had  given  defendant 
notice  of  intention  to  terminate  the  lease,  and  denied  that  plaintiff 
had  any  right,  title  or  interest  in  the  premises,  or  right  of  action. 
Held,  the  action  did  not  involve  title  to  realty  and  was  within  jus- 
tice's jurisdiction;  that  plaintiff  as  lessor's  grantee  could  maintain 
the  action  by  introducing  the  deed  simply  to  show  transfer  of  right 
to  possession,  not  to  show  title  in  .plaintiff.     McManus  v.  Maloy,  373. 

Jurisdiction^ — ^Forcible  Entry — ^Issne  of  Title— Pleadings. 

2.  A  mere  claim  by  defendant  in  forcible  entry  and  detainer 
that  title  is  involved  is  not  sufficient  to  oust  justice's  jurisdiction; 
but  the  pleadings  or  evidence  must  show  that  such  title  is  neces- 
sarily involved.     Id. 

IiANDlX)RD  AND  TENANT 

Forcible  Entry  and  Detainei^^Sult  by  Assigntee. 

1.  Under  Sees.  43,  44,  Justice's  Code,  an  action  of  forcible 
entry  and  detainer  may  be  maintained  by  lessor  or  his  assignee  or 
grantee;  the  object  of  the  statute  being  to  provide  a  speedy  and  sum-, 
mary  remedy  to  recover  possession,  without  resort  to  ejectment,  or, 
more  properly,  to  an  action  to  recover  possession  under  our  Code. 
McManus  v.  Maloy,   373. 

Same — ^I^asehold  Estate — Title  to  Realty — ^Pleading  Estate  as  Title. 

2.  A  tenant,  while  complying  with  terns  of  his  lease,  has  an 
estate  in  the  premises,  but  no  title  to  the  realty.  Defendant's  allega- 
tion that  by  his  lease  he  acquired  an  estate  amounting  to  title,  is 
untenable.     Id. 

Same — Iiandlord's  Title— Estoppel  by  Teniant — Assignee  of  Landlord. 

3.  A  tenant  cannot  question  title  of  his  landlord  without  sur- 
rendering possession  of  the  property  and  thereby  terminating  the 
tenancy;  and  the  title  of  lessor's  grantee  is  not  subject  to  question 
by  lessee.     Id. 

IX)CAIi  OPTION 

See,  Intoxicating  Liquors,  1,  2,  3,   4,  8. 

LIMITATION  OF  ACTIONS 

See,   Quieting  Title,  5. 

Limitations — Adverse  Possession — Claim  of  Title,  Extent  of — ^Patent. 

1.  Where,  in  a  boundary  dispute,  plaintiff  claimed  under  a 
patent  to  the  northwest  quarter  of  a  specified  section,  defendant 
claimed  the  land  in  dispute  was  no  part  of  that  quarter,  a  requested 
charge  that  if  plaintiff  for  over  twenty  years  held  possession  of  the 
land  under  claim  and  "color  of  title,"  etc.,  he  was  entitled  to  recover, 
was  erroneous,  since  plaintiff's  "color  of  title"  extended  only  to  tbe 
land  described  in  his  patent,  and  the  patent  could  not  operate  as 
such  color  of  title  except  as  to  land  embraced  in  its  description. 
Coulter  V.  Gudehus,  616. 

Support  of  Insane  Persons — ^Liabillty   of  Estate— ^Hien   Statute  Be- 
gins to  Run^Constmction  of  Statute. 

2.  Under  Laws  1895,  ch.  98  (Pol.  Code,  Sec.  544),  concerning 
maintenante  of  insane  persons  in  the  hospital  for  insane,  out  of  the 
estate  of  such  person,  and  exempting  such  estate,  as  to  dependent 
heirs,  from  liability  therefor,  and  concerning  sale  of  property  of 
such  estate  to  provide  a  fund  for  payment  of  charges  incurred  by  a 
county  for  treatment  and  such  maintenance,  h^d,  that  no  cause  of 
action  accrued  to  the  county  for  such  maintenance  until  her  death; 
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that  the  statute  of  limitations  did  not  commence  to  run  against  the 
county  on  its  claim  against  the  estate  for  such  charges  Incurred  until 
an  action  would  lie  to  enforce  such  claim;  that,  gathering  the  legis- 
lative intent  from  the  language  and  general  purpose  of  that  section, 
it  was  the  intent  not  to  demand  payment  out  of  an  *'estate"  upon 
which  certain  heirs  might  be  dependent  for  support,  and  not  to 
appropriate  any  property  of  such  insane  person  during  her  life;  and, 
held,  further,  that  not  -until  her  death  did  an  "estate"  exist  which 
matured  the  statutory  liaility;  and  the  trial  court  erred  in  holding 
that  payments  made  by  plaintiff  county,  for  such  maintenance,  more 
than  six  years  before  her  death,  were  barred  by  the  statute  of  limi- 
tations.    Minnehaha  Co.  v.  Boyce,  226. 

LUNATICS 

See,  Insane  Persons. 

MALICIOUS  PROSECI^TION 

Costs — ^Malicious   Prosecution — Liability  of  Complainant. 

1..  Under  Justice's  Code,  Sec.  117,  concerning  giving  of  aR 
undertaking  for  costs  in  a  criminal  prosecution,  and  Code  Crim.  Proc, 
Sec.  145,  concerning  the  taxation  of  costs  against  complaining  witness 
if  prosecution  was  malicious,  etc.,  held,  that  no  recovery  of  costs  and 
expenses  of  a  prosecution  for  rape  in  which  the  accused  was  secured 
by  requisition  from  another  state  could  be  had  against  the  complain- 
ant, though  'by  his  consent  the  affair  was  settled  by  marriage  of  his 
daughter  to  accused;  there  being  no  showing  that  the  charge  was 
malicious  or  without  probable  cause.     McCook  Co.  v.  Burstad,  266. 

Contract  to  Pay  Costs  of  Criminal  Prosecution — Consideration — ^Per- 
formance of  Official  Duty. 

2.  Complaining  witness  could  not  be  charged  on  a  contract 
given  by  him  to  pay  such  costs  if  accused  was  brooight  back  for  trial 
and  marriage  between  him  and  complainant's  daughter  took  place; 
it  being  the  duty  of  state's  attorney  to  have  procured  the  requisition 
and  the  return  of  accused  without  requiring  such  undertaking;  such 
contract  was  without  consideration.     Id. 

MANDAMUS 

Excess  of  Judicial  Authority — ^R«medy  by  Appeal. 

1.  Where  the  court,  in  proceedings  under  Sees.  3205-3214,  Pol. 
Code,  for  removal  of  dependent  or  neglected  children  to  home  for 
dependent  children,  without  legal  authority  continued  proceedings 
to  allow  jury  trial,  the  petitioner,  entitled  to  a  speedy  determination 
of  the  proceedings  for  protection  of  state  and  the  child,  had  no  ade- 
quate remedy  by  appeal,  and  mandamus  lies  to  require  the  court  to 
proceed  and  try  the  issues  without  a  Jury.  State  v.  Taylor,  Judge, 
a04. 

Mandamus — Officers  as  Relators — ^Members  of  Board  of  Education. 

2.  Members  of  a  board  of  education  of  an  independent  school 
district,  without  showing  any  interest  .personally  or  as  taxpayers  or 
citizens,  inay  institute  mandamus  to  compel  treasurer  of  the  board  to 
countersign  bonds  of  the  district;  it  is  not  necessary  that  the  board 
itself  institute  the  proceeding.     State  v.  Olson,  460. 

Mandamus*— Motion  to  Quash  Wri1>— Propriety  of— Answer  Piled. 

3.  Under  Code  Civ.  Proc,  Sec.  768,  providing  for  showing  cause 
in  mandamus  by  answer,  does  not  preclude  respondent  from  moving 
to  quash  the  writ  on  ground  mat  complaint  or  affidavit  does  not  state 
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facts  authorizing  judgment  thereon,  as  a  motion  is  in  the  nature  of 
a  demurrer,  and  respondent  cannot  be  required  to  answer  the  com- 
plaint or  affidavit  where  its  sufficiency  is  challenged,  until  its  suf- 
ficiency is  determined.  Held,  further,  that,  even  though  an  answer 
has  been  filed  pursuant  to  the  Code,  defendant  still  retained  the 
right  to  move  to  quash  on  said  grounds.  Id. 
Mandamus — Judgment    on    Writ    and    Answer,    Without    Evidence— 

Question  of  Law. 

4.  Where  the  complaint  in  mandamus  alleged  facts  sufficient 
to  entitle  plaintiffs  to  a  peremptory  writ,  and  the  answer  does  not 
state  a  defense,  the  court  properly  determined  the  case  upon  the 
pleadings  as  a  question  of  law  upon  plaintiff's  motion  for  judgment 
upon  writ  and  answer,  without  taking  evidence.     Id. 

aiEOHANlCS'  lilENS 

Drains — Subcontractor's  Lien  f^r  Materials— -Statutes. 

Under  Code  Civ.  Proc,  Sees.  713-721,  providing  for  liens  to 
subcontractors,  section  713  thereof  providing  for  a  lien  on  money  in 
Yiounty's  control  due  the  contractor,  in  favor  of  a  material-man  to 
a  contractor,  and  Sec.  21,  limiting  that  article  to  materials  furnished 
to  county's  contractor  for  improvements  on  streets,  etc.,  and  to  land 
the  title  to  which  is  in  county,  etc.,  held,  that  a  material-man  who 
furnished  materials  to  a  contractor  in  construction  of  a  drainage 
ditch  under  Laws  1907,  ch.  134,  as  amended  by  Laws  1909,  ch. 
102,  is  not  entitled  to  a  lien  on  funds  of  county  due  to  such  con- 
tractor. Smith,  J.,  concurring  specially.  Corson  and  Haney,  J.  J., 
dissenting.     Tuthill  Lumber  Co.  v.  McMackin,  336. 

MISTAKE 

See,   Reformation   of  Instruments. 

MORTGAGES 

See,   Chattel  Mortgages. 

NEW  TRIAL. 

See,  Trial. 

Counter-Affidavit  on  Motion  for — Judicial  Discretion. 

1.  Failure  to  serve  a  counter  affidavit  on  motion  for  new  trial 
within  ten  days  after  the  service  of  moving  affidavit,  pursuant  to  Sec. 
303,  Code  Civ.  Proc,  is  not  jurisdictional,  but  trial  court  may  per- 
mit it  to  be  served  thereafter,  if  without  prejudice  to  moving  party, 
who,  if  he  desires  time  for  rebuttal,  may  move  for  postponement  of 
hearing.     Daudel  v.  Wolfe,  409. 

Rebuttal  Affidavits — ^Review— Presumptions — ^Burden  of  Proof. 

2.  Unless  the  party  moving  for  new  trial  shows  that  he  desires 
further  time  to  file  rebuttal  affidavits,  it  will  be  presumed  the  court 
propertly  overruled  objection  to  counter  affidavit,  and  that  moving 
party  was  not  prejudiced  thereby.  The  presumption  is  that  court's 
ruling  was  correct,  and  burden  rests  upon  appellant  to  affirmatively 
show  reversible  error.     Id. 

Motion    for — Affidavit — Surrounding    Circumstances    Showing    Errcw. 

3.  An  affidavit  accompanying  motion  for  new  trial,  which 
shows  no'  surrounding  facts  and  circumstances  under  which  court 
made  remarks  to  appellant's  counsel  and  ejected  him  fro  in"  court- 
room, so  as  to  affirmatively  show  gross  abuse  of  judicial  discretion, 
was  Insufficient.     Id. 
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Evidence — ^Relevancy — ^Res  Inter  Alios  Acts — ^Cross-Examination. 

4.  Plaintiff  bank  sued  for  breach  of  an  oral  contract  between  it 
and  defendant,  to  construct  an  artesian  well  in  a  good  and  workman- 
like manner,  to  furnish  flowing  clear  soft  water,  for  the  sum  of 
1350.,  alleging  that  the  well  failed  to  furnish  such  water,  and  was 
constructed  in  an  unworkmanlike  manner;  defendant  plead  a  general 
denial  only.  Held,  that  a  written  contract,  claimed  to  have  been 
made  subsequent  to-  the  making  of  the  oral  contract,  between  one 
who  was  president  of  plaintiff  bank,  individually,  and  defendant,  for 
construction  of  a  well  on  the  same  premises,  was  improperly  ad- 
mitted in  evidence  on  cross-examination  of  said  individual;  it  was 
Irrelevant,  notwithstanding  witness  had  testified,  on  behalf  of  plain- 
tiff, that  the  well  was  constructed  under  an  oral  contract  entered 
into  between  himself,  as  president,  acting  for  plaintiff  bank,  and 
defendant.  Smith,  J.,  and  Wljiting,  J.,  dissenting.  Bank  v.  Well 
Company,    118. 

Findings — Sufficiency  of  Evidence — ^Freeholder — ^Frand. 

5.  Judgment  on  findings  of  fact  by  trial  court,  are  presump- 
tively right;  and  unless  the  evidence  clearly  preponderates  against 
such  findings,  they  will  be  affirmed.  So  held,  where  they  involve  an 
issue  of  fraud  in  obtaining  land  sale  contracts  under  which  claim  is 
made  that  the  holders  are  freeholders.      State  v.   Cronin,   32. 

Injunction— Judicial  Notice  of  Political  Situation — Evidence. 

6.  The  Supreme  Court  will  take  judicial  notice  of  the  present 
situation  existing  in  this  state;  and,  so  doing,  held,  that  the  show- 
ing made  by  plaintiff  is  not  sufficient  to  empower  the  court  to  grant 
the  prayed  for  injunction.     State  v.  Olsen,   57. 

Evidence^— Argumentative  Evidence — Prejudice. 

7.  While,  in  an  action  for  assault,  it  was  improper  to  permit 
plaintiff  to  testify  to  conclusions  as  to  the  humilitation  of  being  as- 
saulted in  presence  of  many  friends,  yet  there  was  not  such  depart- 
ure from  strictly  correct  rules  of  procedure  as  to  constitute  reversible 
error;  such  evidence  being  an  argument  presentable  to  jury  at  the 
proper  time.     Bogue  v.    Gunderson,   1. 

Finding  Contrary  to  Pleading— Evidence  on  Appeal. 

8.  A  finding  in  an  action  to  quiet  title  that  defendant  took  a 
conveyance  of  realty  without  notice  of  a  previous  deed  by  same 
grantor,  is  erroneous,  where  defendant's  answer  admitted,  by  failure 
to  'deny,  plaintiff's  allegation  that  defendant  took  such  conveyance 
with  notice;  and  the  point  that  such  finding  must,  in  absence  of  a 
bill  of  exceptions,  containing  evidence,  be  taken  as  true,  is  not 
tenable.     Hefiebower  v.  Wiley,   184. 

A.ssault  and  Battery — Exemplary  I)ama(;es — Evidence— Submission  of 
Issue — ^Words  as  Evidence  in  Mitigation  of  Damages. 

9.  Where  plaintiff  and  defendant  engaged  in  a  political  dis- 
cussion in  presence  of  others,  ending  in  defendant's  impugning  plain- 
tiff's honesty,  plaintiff  replying  that  he  had  his  suspicions  of  a  man 
who  talked  of  his  own  personal  honesty,  and  then  referred  to  cer- 
tain testimony  defendant  was  claimed  to  have  given,  which  plaintiff 
implied  was  false;  whereupon  defendant  struck  plaintiff  on  the  head 
with  his  fist,  knocking  him  against  a  showcase;  held,  that  such  facts 
justified  submission  of  issue  of  exemplary  damages  in  an  action  for 
assault.  Held,  further,  that  that  issue  was  properly  submitted  under 
instructions  that  a  preponderance  of  evidence  must  show  that  de- 
fendant maliciously  struck  plaintiff,  and  that,  while  angry  and  threat- 
ening words  and  abusive  language  are  no  justification  far  assault  and 
battery,  they  may  be  considered  by  jury  in  mitigation  of  damages,  if 
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used  to  and  tended  to  incite  to  angry  passion,  and  were  spoken  so 
immediately  before  the  assault  as  that  heat  of  passion  they  were 
calculated  to  incite  had  not  had  time  to  cool.     Bo-gue  v.  Gunderson^  1. 

Notice   of   IntenttoD — Extendin^^    Time— Striking    Out    Record. 

10.  The  trial  court  may,  for  cause,  extend  time  within  which 
to  serve  notice  of  intention  to  move  for  new  trial,  and  neither  the 
hill  of  exceptions  nor  the  motion  for  new  trial  can  be  stricken  out 
because  of  failmre  to  serve  notice  of  intention  within  20  days  after 
verdict.     Buffalo  Pi'tts  Co.  v.  Deeg,  384. 

Evidence-— Relevancy— Question  for  Jury— Directing  Verdict. 

11.  Where  suit  was  brought  for  breach  of  an  alleged  ,oral  con- 
tract between  plaintiff  and  defendant,  to  construct  an  artesian  weti 
In  gaod  and  workmanlike  manner,  to  furnish  flowing  clear  soft 
water,  for  a  sum  named,  alleging  that  the  well  failed  to  furnish  such 
water  and  was  not  constructed  in  that  manner,  etc.;  defendant  plead- 
ing general  denial  only;  plaintiff  having  proved  the  oral  contract, 
defendant  offering  no  evidence  controverting  making  ,the  oral  con- 
tract, and  the  trial  court  having,  over  plaintiff's  objection,  admitted 
in  evidence,  on  cross-examination  of  the  president  of  plaintiff  bank,  a 
written  contract  between  witness,  personally,  and  defendant,  tor 
construction  of  an  artesian  well  on  the  same  premises,  witness  having 
testified  that  the  well  was  constructed  under  an  oral  contract  en- 
tered into  between  himself  as  president  of  plaintiff,  and  the  de- 
fendant; held,  plaintiff  was  entitled  to  recover.  Held,  further,  that 
the  trial  court  erred  in  directing  a  verdict  for  defendant.  Smith,  J., 
and  Whiting,  J.,   concurring  specially.    Bank  v.  Well  Company,   118. 

NUISANCE 

Nuisance— Prescriptive  Right — ^Adverse   Possession — Common  Law. 

Under  Civ.  Code,  Sees.  2393,  2394,  declaring  an  obstruction  to  a 
public  street  to  be  a  nuisance,  and  Sec.  2399,  declaring  that  no  lapse 
of  time  can  legalize  a  public  nuisance,  20  years'  maintenance  of  an 
obstruction  in  a  public  street  will  not  ripen  into  a  right.  The  rule  is 
also  well  established  regardless  of  statutory  provisions,  that  a  public 
nuisance  cannot  be  acquired  by  prescription.  Deadwood  v.  Hursh, 
450. 

OFFICERS 

See,   Elections,    1. 

PLEADINGS 

See,  Estoppel,  2.     Justice  of  the  Peace,   2.     Quieting  Title,   1,  2. 

Pleadings — Amending  Answer — ^Reformation  of  Instrument— -Judicial 
Discretion. 

1.  In  replevin,  where  defendant  answered  that  the  property 
was  his  by''exchange  with  plaintiff,  and  trial  court  ruled  out  conver- 
sations and  matters  leading  up  to  written  contract,  held,  proper  to 
allow  defendant  to  amend  answer  to  show  that  plaintiff  understood 
that  the  property  in  question  was  included  in  said  contract,  that  he 
acted  in  bad  faith  knowing  that  the  instrument  as  drawn  did  not 
express  the  contract  between  them,  and  that  plaintiff  practiced  fraud, 
and  praying  for  reformation  of  contract;  such  amendment  being 
within  discretion  of  court.     Fotheringham  v.  Lockhart,  394. 

Bill  of  Particulars — ^Libel  and  Slander — Common  Law. 

2.  Under  Sec.  135,  Code  Civ.  Proc,  as  well  as  at  common  law, 
the  court  has  the  same  power  to  require  defendant  to  file  a  bill  of 
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particulars  in  an  action  for  a  libelous  publication  as  it  has  in  actions 
on  account.     Irwin  v.  Taubman,  502. 

Bill  of  Particulars — Showing  Fop-^TImely  Objection  to  Showing. 

3.  An  objection  that  plaintiff's  showing  was  insufficient  to 
justify  granting  his  motion  for  bill  of  particulars  from  defendant,  will 
not  be  considered  on  review  when  not  made  below.     Id. 

liibel    and   SUilder — ^Right   to   Bill   of   Particulars— ^Contents    of   Bill 
of  Particulars. 

4.  Where,  in  an  action  for  a  libelous  publication  that 
charged  plaintiff  with  agreeing  with  agents  of  a  party  on  trial  to  in- 
fluence the  jury,  of  which  plaintiff  was  foreman,  to  acquit  such  party, 
and  with  bringing  about  an  acquittal  pursuant  to  such  agreement, 
defendant  pleaded  (the  truth  of  such  publication  and  that  the  story 
of  the  transaction  had  often  been  told  him,  plaintiff  was  entitled  to 
a  bill  of  particulars  giving  the  names  of  such  agents,  but  was  not 
entitled  to  be  informed  of  the  names  of  the  persons  who  had  told 
defendant  the  story.     Id. 

Mandamus — ^Pleading  Amount  of  Proposed  Bonds— Burden  pf  Proof. 

5.  In  mandamus  to  compel  signature  of  treasurer  of  school 
district  to  its  bonds,  the  complaint  need  not  allege  that  the  amount 
of  proposed  bonds  is  within  constitutional  limit.  If  they  exceed  that 
limit,  the  burden  would  be  on  defendant  to  show  that  fact  as  a  de- 
fense.    State  V.  Olsen,  460. 

Corporate  Existence — Denial  for  Want  of  Information. 

6.  The  corporate  existence  of  any  domestic  corporation,  public 
or  private,  should  always  be  expressly  denied,  and  a  denial  upon  in- 
formation and  belief  is  insufficient.     Id. 

Same.  * 

7.  Where,  in  mandamus  on  behalf  of  board  of  education  of  an 
independent  school  district,  defendant  alleged  by  answer  that  the 
territory  in  question  comprises  "the  independent  school  district,"  etc., 
the  allegation  was  equivalent  to  one  that  the  district  was  a  corpora- 
tion, and  overcame  another  allegation  denying,  upon  information  and 
belief,  corporate  existence.     Id. 

Sufficiency     of     Complaint— Water     Right — Specific      Performance- 
Supervision   of  Equity — ^Forfeiture. 

8.  A  contract  alleged  that  plaintiff  deeded  to  defendant  a  strip 
of  land  in  consideration  that  defendant  would  construct  a  canal  and 
build  and  operate  a  trolley  line  thereon  within  three  years,  that 
in  case  of  completion  ot  the  canal  and  failure  to  build  the  railroad 
defendant  would  give  permanently  to  plaintiff  from  the  canal  125 
miner's  inches  of  the  water  free  of  cost,  for  use  on  his  farm,  that 
plaintiff  did  deed  to  defendant  said  strip,  which  deed  contained  said 
provisions  concerning  furnishing  of  water,  that  defendant  constructed 
the  canal  and  uses  same  for  generating  light  and  power,  but  failed 
to  construct  the  railway,  that  more  than  three  years  have  elapsed, 
etc.  ,that  defendant  has  refused,  on  demand,  to  furnish  any  part  of 
said  water,  that  defendant  recorded  the  deed  and  ever  since  has  been 
and  is  in  exclusive  possession,  use  and  enjoyment  of  the  strip  and 
is  conveying  more  than  5000  miner's  inches  of  water  through  the 
canal;  and  praying  for  specific  performance  and  for  quieting  title 
in  plaintiff,  etc.  Held,  said  complaint  stated  a  definite  contract 
which  should  be  specifically  enforced,  and  was  also  good  against 
objection  that  said  contract  requires  continuous  exercise  of  duties, 
personal  services,  skill  and  judgment  and  constant  supervision  by  a 
court  of  equity;  and  that  the  contract  does  not  involve  a  forfeiture. 
Dorsett  v.  Traction  Co.,  420. 
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PLEDGE 

Agreement     to     Execute     Chattel     Mortgage — ^Possession — Directing 
Verdict, 

A  parol  agreement  to  execute  a  chattel  mortgage  does  not  create 
a  lien  by  way  of  pledge  of  personaKy,  where  the  property  comes  to 
possession  of  alleged  pledgee  unknown  to  owner,  and  not  pursuant 
to  the  agreement;  and  trial  court  should  have  sustained  plaintiff's 
motion  for  directed  verdict  at  close  of  evidence,  made  on  ground 
that  no  lien  existed.     Buffalo  Pitts  Co.  v.  Deeg,  384. 

PRLMARY  LAW 

See,  Elections,   1,   2. 

PRINCIPAL  AND- AGENT 

See,  Agency.     Corporations,  1,  2. 

PUBLIC  POLICY 

See,   Taxation,   3. 

QUESTION   FOR  JURY 

See,    Trials,    2,    7. 

QUIETING  TITLE 

Action — Amended    Answer    for    Foreclosure    of    Mortgage— Counter- 
claim— ^Delay. 

1.  In  an  action  to  quiet  title  to  realty,  held,  following  the  de- 
cision of  this  Court  in  Murphy  v.  Plankinton  Bank,  20  S.  D.  178, 
105  N.  W.  2  45,  that,  while  defendant  bank's  right  to  foreclose  its 
alleged  mortgage  on  the  land  exists,  yet  its  right  to  foreclose  it  in 
this  action,  asserted  at  so  late  a  date,  will  be  denied,  and  the  former 
order  of  this  Court,  allowing  an  amended  answer  by  way  of  such 
foreclosure,  is  modified,  and  the  order  appealed  from  is,  to  that  ex- 
tent, reversed.     Grigsby  v.  Bank,  37. 

Quieting  Title — Pleading — Denial  of  Notice  of  Deed. 

2.  In  an  action  to  quiet  title,  plaintiffs  evidence  showed  title 
in  plaintiff;  and  the  allegations  of  complaint  that  defendant,  who  set 
up  title  in  himself  under  deed  from  the  common  grantor,  took  his 
deed  and  gave  grantor  a  pretended  mortgage  for  purchase  money 
w^ith  notice  and  knowledge  of  plaintifiC's  prior  deed,  were  not 
denied  by  the  answer;  defendant's  deed  having  been  first  recorded. 
Held,  the  trial  court  erred  in  sustaining  a  motion  on  said  evidence 
and  pleadings,  for  judgment  in  favor  of  defendant;  that  the  denial 
in  the  answer  that  deefndant's  deed  and  mortgage  were  without 
consideration,  and  the  denial  "that  plaintiff  now  is  or  ever  did  have 
title,  interest,  or  claim  of  any  kind  whatsoever"  in  the  land,  and 
"no  claim  upon,  demand,  title  or  interest  therein  at  this  date,"  did 
not  constitute  a  denial  of  plaintiff's  said  allegations  of  notice,  etc. 
Heflebower  v.  Wiley,  184. 

Estoppel  by  Laches — Evidence — Silence. 

3.  Where  decedent  purchased  property,  causing  a  deed  to  same 
to  be  taken  in  his  brother's  name,  in  May,  1887,  and  until  his  death 
in  1902  was  in  possession  and  controlled  the  land  In  subordination  to 
the  brother's  legal  title,  but  there  waq  no  showing  that  decedent  had 
expended  money  for  or  made  improvements  on  the  land  or  had  done 
any  act  detrimental  to  the  legal  title,  and  no  adverse  claim  appeared 
until  the  land  was  awarded  to  decedent's  widow  in  1910,  held,  that 
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In  the  light  of  these  facts,  mere  silence  on  the  part  of  the  brotliBr 
did  not  give  rise  to  an  estoppel  by  laches  as  against  him.  Walla8e 
V.  Dunton,  598. 

Adverse  Possession — ^Burden  of  Proof — Sufficiency  of  Evideitce. 

4.  The  burden  of  showing  title  to  realty  by  adverse  possessloB 
rests  upon  the  party  claimjng  it.  Held,  further,  that  the  record  tk 
this  case  falls  to  show  sufficient  evidence  of  adverse  claim  upon  whicli 
to  found  such  title.     Id. 

Limitations — ^Adverse     Possession — ^Adverse     Rifi^ht — Leasing^ — Vmjiag 
Taxes — ^Evidence. 

5.  Where  decedent  purchased  land,  had  deed  thereto  made  In 
name  of  his  brother,  and  thereafter  controlled  and  leased  the  lan(|» 
which  was  assessed  in  his  name,  and  paid  taxes  thereon  for  a  lonK 
series  of  years,  but  decedent's  possession  was  in  recognition  of  and 
subject  to  the  title  and  ownership  of  his  brother,  decedent  did  no|, 
by  such  use  of  the  land  and  payment  of  taxes,  acquire  a  valid  claA 
by  adverse  possession.     Id. 

RAILROADS 

See,  Carriers. 

REAL  PROPERTY 

See,  Quieting  Title. 

REFORMATIOX  OF  INSTRUMENTS 

Refofrmation    of    Instrument — ^Mistake,    and    Fraud—Unilateral    IMI^ 
take— SufHcienfcy  of  Evidence. 

A  contract  is  reformable  when  by  mistake  of  one  party  and  fraui 
of  the  other  there  is  omitted  therefrom  property  which  it  was  agreei 
should  be  transferred  thereby;  and  such  a  case  is  not  that  of  a  un^ 
ilateral  mistake  which  equity  will  not  relieve  from.  Held,  furthet, 
the  evidence  shows  such  mistake  and  such,  fraud,  entitling  defendtuit 
to  a  reformation.     Fatheringham  v.  Lockhart,  394. 

RES  JUDICATA 

Habeas    Ck>rpus — ^Res    Judicata — Subsequent    Application — ^fusaaitj — 
Present  Sanity 

Since  an  order  of  a  circuit  court  or  Judge  on  a  writ  of  habelta 
corpus,  is  a  final  order  affecting  a  substantial  right,  and  appealable, 
it  is  res  judicata  as  to  every  question  that  was  or  could  have  beSk 
presented  upon  such  writ,  except  that  on  a  subsequent  applicatltfii 
for  the  writ  to  secure  release  of  an  alleged  insane  person  from  B!k 
asylum,  where  the  application  allegei^,.  that  the  applicant  has  ibeto 
restored  to  reason,  the  court,  -under  Sec.  2826,  Pol.  Code,  may  coiH 
sider  and  determine  the  one  question  of  present  sanity.  McMaltbft 
V.  Mead,  515. 

REVIEW  ON  APPEAL 
See,  Appeals,  1,  6,  9,  10,  13. 

SALES 

Action  for  Purchase  Price— Directed  Verdict — ^Pleading  ResciMtoA-— 
Proof. 

1.  In  an  action  for  price  of., ^  hating  plant  sold  under  exprei^ 
warranty,  defendant's  evidence  supported  his  counterclaim  that  plaafi 

44 — Vol.   30,.  S.   D. 


Digitized  by  VjOOQIC 


690  INDEX 

was  valueless,  and  counterclaim  sought  recovery  back  of  part  of  pur- 
chase money  admittedly  paid  by  defendant.  Held,  that  defendant,  with* 
out  having  pleaded  or  proved  a  rescission  of  the  contract,  was  entitled  to 
have  jury  pass  on  his  right  to  recover  the  payment  made,  regardless 
of '  other  elements  of  damages  pleaded  by  him.  Sheaf e  v.  Zastrow, 
159. 

Counterclaim    for    Part    Payment    Made— Sufficiency — ^AUegation     of 
Value— Warranty. 

2.  In  an  action  for  price  of  a  heating  plant,  a  counterclaim  to 
recover  part  payment  made  is  not  bad  for  failing  to  allege  what  would 
have  been  the  value  of  the  plant  if  as  warranted,  it  containing  an 
allegation  of  contract  price,  which  is  equivalent  to  an  allegation  of 
such  value.     Id. 

Warranty  Contract — ^Amending  Answer  to  Show  Implied  Warnuity. 

'  3.  Where  a  sale  contract  contained  written  warranties,  ther« 
could  be  no  implied  warranty.  Held,  trial  court  did  not  err  in  refus- 
ing to  allow  defendant  to  amend  his  answer  to  show  an  implied 
warranty.     Id. 

Test  of  Property  Sold— -Sufficiency  of^  Evidence,  Workin|g  of  Machin- 
ery. 

4.  Where  .the  evidence  concerning  whether  farm  machinery  sold 
worked  satisfactorily  to  plaintifP  purchaser,  and  as  to  whether  plain- 
tiff fairly  tested  it,  was  conflicting,  it  was  for  the  jury,  and  whers 
it  was  submitted  under  proper  instructions  on'  those  heads  and  on 
other  elements  Involved,  the  verdict  for  plain tift  will  not  be  disturbed. 
Harris  v.  Lyons,  272. 

Sales  by  Auctioneer— Payment — '^Secured  Bankable  Notes.^*    . 

5.  Where  defendant  agreed  with  plain tift  to  sell  his  personal 
property  at  public  auction,  the  proceeds  to  be  in  cash  or  good,  secur- 
ed bankable  notes,  the  phrase  "secured  bankable  notes"  meant  com- 
mercial paper  immediately  convertible  into  cash,  and  defendant  was 
in  effect  authorized  only  to  accept  cash  for  the  purchase  price,  and 
his  acceptance  of  the  unpaid  notes  of  plaintiff  was  unauthorized  and 
entitled  plaintiff  to  recover  from  defendant  the  purchase  price. 
Kindles  v.  Bordewyk,  439. 

SCHOOLS 

School  Districto— Creation  of  New  Districts — ^Boundaries — Division  of 
Existing  Districts. 

Laws  1907,  ch.  135,  Sec.  70,  provides  that  wnen  a  majority  of 
the  qualified  electors  of  a  civil  township  having  school  districts  smaller 
thfin  a  civil  township  petition  therefor,  the  county  commissioners  and 
superintendent  of  schools  shall  declare  that  the  districts  shall  com- 
prise a  school  township  district.  Sec.  73  provides  that  when  school 
district  boundary  lines  have  been  established  they  may  be  changed  by 
the  commissioners  and  school  superintendent  on  a  petition  signed  by 
ten  legal  voters  residing  in  the  districts  to  be  affected,  provided,  that 
when  it  is  sought  to  form  a  new  district  from  parts  of  two  or  more 
counties,  the  commissioners  shall  act  through  a  joint  commission, 
etc.  Held,  that  boards  of  county  commissioners  and  county  superin- 
tendents have  no  authority  under  Sec.  73,  to  create  a  new  school 
district  by  division  of  an  existing  district,  or  by  changes  in  boundary 
lines;  such  section  being  intended  only  to  authorize  readjustment 
of  boundaries  of  existing  districts.     State  v.  Olson,  573. 
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SPECIPIO  PERFORMANCE 

Oral  Contract— Part  Performance. 

1.  Under  an  oral  contract  to  build  a  canal  and  give  a  specified 
amount  of  water  as  consideration  for  a  deed  to  a  strip  of  land  across 
plaintiff's  farm,  a  delivery  of  the  deed,  the  construction  of  the  canal 
and  change  of  possession  to  defendant,  and  the  conveyance  of  water 
therein  was  such  part  performance  as  to  justify  specific  performance 
of  the  contract  to  furnish  water.     Dorsett  v.  Traction  Co.,  420. 

Evidence— "Accepted  Mortgage" — Snfficiency  of  Parol  Evidence. 

2.  Evidence  in  vendor's  action  for  specific  performance  of  sale 
contract,  which  provided  that  the  land  should  be  .paid  for  in  cash  or 
by  "accepted  mortgage,"  held  sufficient  to  sustain  a  finding  that  that 
phrase  was  intended  by  the  parties  to  refer  to  an  existing  mortgage 
then  on  the  land  and  was  to  be  assumed  by  purchaser,  unless  he 
should  choose  to  pay  all  cash  and  receive  land  clear  of  mortgage. 
Smith  V.  Johnson,  200. 

Tender  of  Deed — Sufficiency  of  Description. 

3.  A  deed  tendered  in  performance  of  sale  contract  described 
land  by  congressional  lots  according  to  the  government  survey,  while 
the  contract  described  it  by  sectional  subdivisions  "according  to  gov- 
ernment survey,**  did  not  render  the  tender  insufficient,  where  the 
deed  description  was  sufficient  to  identify  the  land  as  described  in 
contract.     Id. 

Findiing  as  to  Quantity  of  Land— -Intent  of  Parties — Judicial  Notice 
of  Government  Survey  Subdivisions — ^Burden  of  Proof. 

4.  A  "conclusion  of  law**  in  an  action  for  specific  performance, 
was  to  the  effect  that  the  deficiency  of  acreage  less  than  480  acres 
was  only  thirty  and  87-100  acres  "or  about  six  per  cent"  and  that  it 
was  covered  by  the  words  "more  or  less,  according  to  the  government 
survey,"  contained  In  the  sale  contract  which  described  the  lands  by 
sectional  subdivisions.  Held,  that,  while  the  court  will  take  judicial 
notice  that  under  congressional  survey  system  each  sectional  sub- 
division, except  those  adjoining  the  north  and  west  township  lines, 
is  presumed  theoretically  to  contain  the  amount  of  land  called  for 
by  the  description,  and  that  lands  adjacent  to  said  township  lines 
and  described  as  lots  may  vary  greatly  in  quantity,  yet  this  rule 
does  not  apply  to  private  contracts  of  sale  involving  actual  intent 
of  the  parties.  Held,  further,  that,  taking  judicial  notice  of  the 
material  facts  connected  with  this  contract,  in  absence  of  specific 
evidence  as  to  knowledge  of  the  parties  that  government  survey 
described  this  land  as  lots,  it  will  be  presumed  both  parties  intended 
to  risk  only  such  variation  of  quantity  as  might  occur  in  sectional 
subdivisions,  and  not  the  variations  of  quantity  occurring  in  congres- 
sional lots;  that  the  burden  of  proof  was  on  plaintiff  to  show  that 
defendant  understood  the  words  "more  or  less"  to  relate  to  such 
lot  variations;  and,  not  having  so  shown,  the  trial  court's  findings  and 
judgment  are  not  sustained.     Id. 

STATUTE  OP  lilMITATIOXS 

See,  Limitation  of  Actions. 

STATUTES 

See,  Constitutional  Law,  2,  3,  4. 

Titles  to— General  Subject — ConistitutJonal  Requirements. 

1.  Under  Laws  1909,  Ch.  4,  entitled  "An  Act  to  provide  for 
state  board  of  dental  examiners,   to  insure  the  better  education  of 
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practitioners  of  dental  surgery  and  to  regulate  the  practice  of  den- 
tistry in  the  State  of  South  Dakota,"  the  provisions  of  said  act  im- 
posing penalties  for  its  violation,  are  germane  to  the  title,  the  title 
eocpressing  a  general  suhject  or  purpose,  and  such  penal  provisions  be- 
ing reasonably  connected  therewith;  hence  that  act  does  not  violate 
Const,  Art.  3,  Sec.  21,  concerning  titles  to  laws.  State  v.  Carlisle,  475. 

Time  of  Taking  Effects— Emergency  Clause— InitiatiTe  and  Referendum 
— Surplusage. 

2.  An  emergency  clause,  as  part  of  a  law  enacted  by  popular 
TiPte  pursuant  to  an  initiative  petition,  is  mere  surplusage.  State  v. 
PoUey,  528. 

Construction — Ascertaining   Intent-— Object   of  Statute— Mischief  and 
Remedy. 

3.  The  fundamental  rule  in  the  construction  of  statutes  is,  that 
the  court  should  give  effect  to  the  intention  of  those  who  enacted 
the  law.  To  do  this,  the  object  sought  to  be  accomplished  by  the 
law  should  be  borne  in  mind,  ^nd,  to  ascertain  this  object,  the  oc- 
casion and  necessity  of  its  enactment,  the  defects  or  evils  in  the  for- 
mer law,  and  th^  remedy  provided  by  the  new  law  should  be  con- 
sidered; the  statute  should  then  be  given  that  construction  best  cal- 
culated to  advance  its  object  by  suppressing  its  mischief  and  secur- 
ing the  benefits  intended.     Id. 

flame— Construction — Intent— Letter  and  Intention. 

4.  A  thing  within  the  intention  of  the  enactors  of  a  statute 
Is. as  much  within  the  statute  as  if  it  were  within  the  letter;  and  a 
thing  within  the  letter  is  not  within  the  statute,  unless  within  the  in- 
tention of  the  enactors.     Id. 

Election — Primary  Election  Law — ^Referended  Act — ^Emergency  Clause. 

5.  The  "Richards  Primary  Law,"  ao-called,  is  not  now  in  force; 
that  statute  was  never  passed  as  or  for  the  purpose  of  becoming  a 
law,  but  only  for  the  purpose  of  being  submitted  to  vote  under  the 
Initiative  and  referendum;  this  appears  from  its  title.  The  emer- 
gency clause  in  said  act  does  not  operate  to  make  it  a  law,  it  is  but 
ineffectual  surplusage.     State  v.  Olsen,  57. 

SURVEYS 

See,  Boundary  Lines. 
TAXATION 

Recovery  Back — ^V>rbal  Protest — Invalid  Tax. 

1.  Where  taxes,  paid  with  knowledge  of  all  facts  concerning 
levy,  are  sought  to  be  recovered  back,  a  mere  verbal  protest  against 
the  validity  of  the  taxes,  without  stating  any  reason,  is  insufficient  to 
preserve  taxpayer's  right  to  enforce  repayment.  Miner  v.  Clifton 
Twp.,  127. 

Invalid    Taxes — ^Protest— Conditions    to    Repayment — ^Voluntary    Pay- 
meiiM^. 

2.  To  preserve  his  right  to  recovery  back  of  invalid  taxes  paid 
by  one  who  knows  the  facts  rendering  the  tax  invalid  must  not  only 
protest,  stating  the  reasons  therefor,  but  must  wait  until  active  steps 
to  enforce  payment  are  taken,  before  he  pays  the  tax.  Payment 
under  any  different  circumstances,  except  under  duress  and  under 
proper  protest,  is  voFuntary.     Id. 
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Invalid  Taxes — ^Recovery  Back — ^Ignorance  of  Facts — ^Public  Policy. 

3.  Where  taxes  are  not  such  as  could  not  have  been  legally 
levied,  the  mere  fact  that  township  taxpayers  did  not  know,  when 
they  voluntarily  paid  taxes,  that  more  taxes  were  levied  than  were 
authorized  by  the  electors  does  not  entitle  them  to  repayment.  The 
public  records  show  Invalidity  of  attempted  levies,  and  public  policy 
requires  that  taxpayer  be  presumed  to  know  facts  appearing  of  record. 
Id. 

TRIAIi  BY  JURY 

See,  Actions. 

TRIALS 

See,  Claim  and  Delivery,  4. 

I>rainage    Proceedings — ^Reception    of    Evidence    On    Appealx— Formal 
Offer  In  Evidence. 

1.  Where  an  engineer's  report  of  survey  of  a  proposed  drainage 
ditch  was  before  county  commissioners  when  the  matter  was  heard  by 
them,  and  on  appeal  to  circuit  court  county  auditor  testified  that  all 
records,  etc.,  before  the  boards  'were  by  him  turned  over  to  clerk  of 
court,  whereupon  counsel  for  one  of  petitioners  stated  he  understood 
all  papers  and  proceedings  before  the  county  commissioners  were  be- 
fore the  court,  and  that  it  was  unnecessary  to  formally  offer  them  in 
evidence;  the  judge  replying  that  if  there  was  no  objection  it  would 
be  considered  that  all  papers  and  documents  pertaining  to  the  pro- 
ceedings were  before  the  court  without  being  formally  introduced, 
the  same  as  they  were  before  the  boards;  no  objection  to  the  state- 
ment of  counsel  or  court  being  made;  held,  said  report  was  properly 
regarded  as  before  the  court  without  formal  offer  in  evidence.  Fargo 
V.  Aaseth,  79. 

Broker— Action  for  Commission-— Oral  Contract — Question  for  Jury. 

2.  A  real  estate  broker's  employment  contract  was  oral;  the 
evidence  as  to  the  contract  was  conflicting.  Held,  the  question  of  its 
terms  was  for  the  jury;  the  rule  that  the  court  shall  construe  and 
determine  meaning  of  a  contract  applying  only  to  written  contracts. 
Heimberger  v.  Rudd,  289. 

Preserving   Order— Decorum   of  Counsel — ^Powers   of    Court— Judicial 
Discretion — ^Error, 

3.  The  manner  of  conduct  and  control  of  trials  in  relation  to 
decorum  of  parties  and  counsel  toward  the  court  and  each  other,  and 
in  preserving  dignity  of  court,  are  matters  inherently  within  the  dis- 
cretion of  trial  judge.  It  is  necessary  to  the  due  exercise  of  court 
functions  that  the  judge  should  possess  power  to  preserve  order 
while  .conducting  judicial  proceedings,  to  enforce  obedience  to  its 
orders  and  process,  and  to  punish  disobedience  to  same;  and  the  trial 
court's  action  in  this  regard  is  not  error  unless  it  appears  there  has 
been  gross  abuse  of  such  discretion.     Daudel  v.  Wolf,  409. 

Conduct  of  Counsel — ^Discretion  of  Courts-Overriding  Court's  Order^ 
Abuse  of  Discretion. 

4.  Where  defendant's  counsel  repeated  and  persistently,  and 
even  after  objection  to  an  immaterial  question,  twice  repeated,  had 
been  sustained,  asked  the  same  question,  and  the  court  then  ordered 
him  to  sit  down,  which  he  refused  to  do,  and  was  then  upon  the  court's 
order  removed  from  the-  courtroom,  the  court  then  informing  defend- 
ant that  his  attorney  could  not  appear  in  court  until  he  expressed  a 
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willingness  to  abide  by  its  rules,  and  gave  defendant  time  in  which 
to  procure  oth^r  counsel,  which  he  refused  to  do,  the  trial  then  pro- 
ceeding to  verdict  and  judgment  in  absence  of  any  counsel  for  de- 
fendant, held,  there  was  no  abuse  of  discretion  preventing  defendant 
from  having  a  fair  trial.  Held,  further,  that  such  action  was  mis- 
conduct unbecoming  an  attorney,  seeking,  as  it  did,  to  override, 
trample  down,  circumvent,  and  avoid  the  court's  ruling.  Id. 
Error — ^Party  Inviting  Error. 

5.  One  who  invites  or  brings  error  into  a  case  cannot  thereafter 
be  heard  to  complain  thereof.     Id. 

Law  of  Case^-ConiUcting  Instmctions— -Boundary  liines — Survey. 

6.  Where,  in  an  action  to  determine  a  disputed  boui^dary,  plain- 
tifiT  claimed  that  a  certain  location  was  marked  by  a  mound  as  an 
original  government  corner  and  was  neither  a  lost  nor  an  entirely 
obliterated  corner,  and  the  court  charged  that,  if  the  jury  found  from 
a  .preponderance  of  the  evidence  that  the  mound  was  the  original 
government  mound,  their  verdict  should  be  for  plaintiff  because  the 
location  of  such  mound  was  undisputed,  which  instruction,  being  un- 
excepted  to,  became  the  law  of  the  case,  held,  it  was  error  to  fur- 
ther charge  that,  before  the  jury  could  find  for  plaintiff,  it  must  also 
find  that  the  identity  of  such  mound  was  unquestioned  by  any  evi- 
dence; that  it  was  error  to  further  charge  that  where  the  location  of 
the  monuments  is  uncertain  or  in  doubt,  the  government  field  notes 
"will  control"  in  determining  its  location;  that  such  Instruction  is  not 
warranted  by  Sees.  923,  926,  Pol.  Code.     Coulter  v.  Gudehus,  616. 

ITRUSTS 

Reflulting  Trust — Burden  of  Proof — ^Legal   Title— (-Sufficiency  of  Evi- 
dence. 

1.  In  a  suit  involving  a  resulting  trust  in  land,  claimed  on  be- 
half of  plaintiff,  the  burden  is  on  the  person  asserting  such  trust  as 
against  the  legal  title,  to  .prove  that  the  purchase  was  made  with 
money  belonging  to  him.     Wallace  v.  Dun  ton,  598. 

Same— Purchase  of  Land  with  Money  of  Another — ^Presumptions. 

2.  Where  decedent  paid  for  land  with  money  in  his  own  pos- 
session, but  caused  the  title  to  be  taken  in  the  name  of  his  brother, 
no  presumption  arose,  upon  those  facts,  that  the  brother  held  as  a 
resulting  trustee  for  decedent,  under  Sec.  303,  Civ.  Code;  nor  was 
such  evidence  alone  sufficient  to  establish  such  resulting  trust.  Id. 
Same— Presumption  in  Favor  of  Resulting  Trust. 

3.  Were  it  not  for  the  fact  that  the  person  paying  such  purchase 
price  himself  caused  the  deed  to  be  taken  in  the  name  of  the  bro- 
ther, a  fair  assumption  would  arise,  in  absence  of  other  evidence,  that 
the  money  in  possession  of  him  who  paid  it  belonged  to  him.  Dictum. 
Id. 

VENDOR  AND  PURCHASER 

See,  Contracts,  1,  2. 

WARDENS 

See,  Game. 

WATERS  AND  WATER  COURSES 

Easement — ^Perpetual  Water  Right — Specific  Performance. 

A  contract  whereby  plaintiff  deeded  to  defendant  a  strip  of  land 
in  consideration  that  defendant  would  construct  a  canal  and  build  and 
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operate  a  trolley  line,  that  in  case  of  failure  to  build  such  line  de- 
fendant would  give  permanently  to  plaintiff  from  the  canal  125  min- 
er's inches  of  water  free  of  cost  for  use  on  his  farm,  gave  plaintiff  a 
perpetual  easement  which  is  sufficiently  described  to  be  specific* Uy 
enforced;  defendant  having  completed  the  canal,  but  failed  to  con- 
struct the  railway.     Dorsett  v.  Traction  Co.,  420. 
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